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The respondent before us filed a petition before the
Nati onal Consuner Di sputes Redressal Conm ssion [hereinafter
referred to as the Comi ssion] toclaim that t he
respondent has been exporting tea to Sudan from 1970 till
1982. The respondent had effected exports of 13
consi gnnents of tea to Ms Sudan Tea Conpany,  Khartoum
Sudan during the period between Decenber 11, 1980 and March
2, 1981. The respondent who had credit facilities with the
appel l ants entrusted the docunents relating to export of tea
for the purpose of realising the proceeds thereof from the

consi gnee. The appellants issued advice of purchase of
bills to the respondent in respect of the goods covered by
several invoices. The appellants negotiated the docunents

relating to the exports effected by the respondent through
Ms EL Nilein Bank, Khartoum Sudan [hereinafter referred to
as the foreign bank]. The respondent clainmed that he did

not ask the appellants to negotiate the export ~ docunents
through any particular bank in Sudan but the appellants on
their own appointed the foreign bank for realising the
export proceeds fromthe consignee; that the appellants had
not at any time consulted or even obtained the respondents

opinion in the matter of appointing the foreign bank; that
the appellants had to release the export docunents to the
consi gnee only on paynment of the export value in U S. Dollars
and the instructions to release the shipping docunents to
the consignee to enable him to take delivery of the
consignnent as denoted by the expression cash® against

docunent s. It is further claimed that the appellants

should not have realised the export documents wthout
receiving the export val ue from the consi gnee in
U. S. Dol | ars. It is contended that the invoices were

realised in U S Dollars and the appellants could not have
realised the export docunents before ensuring that the
export proceeds could be repatriated to I ndi a in
U. S. Dol | ars. In accordance with the directions of the
Reserve Bank of India in the matter of exports, the proceeds
had to be realised and repatriated to India only in
U S.Dollars and not in any other currency. The appellants
did not inform the respondent of any difficulties
experienced by themin the matter of negotiations of the
af oresaid export docunents at any time prior to the
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conpletion of the exports covered by the invoices in
guesti on. Moreover, the appellants did not approach the
respondent in effecting any changes in the authority given
by it in the matter of negotiating the said docunents. The
respondent had taken insurance coverage for the exports
ef fected by them from the Export Credit Guar ant ee
Corporation of |India Limted [hereinafter referred to as
the Corporation] to cover the risks involved in the export

busi ness. After the respondent was advised by the
appel l ants that they could not realise the export proceeds
in U S Dollars due to certain restrictions inposed by the
Sudan Government and requested the respondent to approach
the Corporation to settle the claimusing the insurance
policy taken by the respondent in respect of the goods

covered by the docunents in question. The Corporation
finally paid ninety per cent of the export proceeds covered
by the documents. The appellants illegally recovered the

bal ance” fromthe respondent by adopting the bal ance of ten
per cent of “the “export value to the account of the
respondent ~with them The respondent al so clainmed a sum of
Rs. 52,816.76p ~towards interest for the period wuntil the
i nsurance claim was settled by the Corporation. These
amounts were debited to the account of the respondent. The
appel l ants also recovered a sumof Rs.97,482.19p towards
foreign exchange fluctuations charges fromthe respondent.
It was clained by the respondent that the appellants had
totally failed to execute the specificinstructions of the
respondent to realise the export docunents to the consignee
only after accepting in cash in U S Dollars but were
negligent in handling the consignment given to them as a
result whereof the goods released to the consignee wthout
realising the export proceeds for and on behalf " of the
respondent . It was contended that the appellants had
originally purchased the export docunents and, therefore,
the respondent could not have been held to be responsible
for the delay in settling the insurance claimas also the
fluctuation charges of foreign exchange fromthe respondent.
The delay in the matter of repatriation of export  proceeds
are attributable to the appellants but the Reserve Bank of
India had been pressurising the respondent for repatriation
of the export proceeds. Therefore, it was clained that _an
amount of Rs.2,25,377.04p U.S. Dollars was due to - the
respondent towards the export proceeds from Sudan which were
covered by the docunents negotiated through the appellants.
It was clainmed that the respondent is a consuner under the
Consuner Protection Act, 1986 and had hired the services of
the appellants for consideration and there has been a tota

defi ci ency or absolute breach of agreenent in the
performance of the duty or otherwise in relation to the
service rendered by the appel | ant s. The appel |l ants

contended that the claimhad becone stale as it related to
the years 1979 to 1982; that the matter did not fall under
t he provi si ons of the Consumer Protection Act and
accordi ngly, the Conmm ssion had no jurisdiction; that there
was no transaction wth the respondent and the banks

customer was a firmcarrying on business in partnership by
nane Ms Javerilal & Sons and thus the respondent had no
locus standi at all; that there was no deficiency of
service on the part of the appellant bank because it carried
out its obligations by sending the docunents including the
bill of exchange to the naned bank in Khartoum Sudan and as
a collecting bank, it was not its responsibility to ensure
that paynments are collected. |f and when the named bank in
Sudan sent the anmpunt, the sane will be to the benefit of
the exporter; that in any case the exporter had received
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90% of the value of the export fromthe Corporation and,
therefore, the claimmade in the petition was in excess of
the actual loss suffered; that the appellant bank had
already filed a suit against the export company including
the respondent before the Sub-Court, Cochin in O S. No.48/92
on February 20, 1992 for recovery of about Rs.18 |akhs due
under various credit facilities.

The Commi ssion, however, rejected the point relating
to the Ilinmitation or that the claimbeing stale on the
ground that the Reserve Bank of India has been pressurising
the conplainant before themfor the repatriation of the
export proceeds in U S Dollars and it is incunbent on the
respondent to do so and the respondent has been obtaining
the extensions fromthe Reserve Bank of India for realising
the foreign exchange. Therefore, the anpunt due by way of
foreign exchange is still outstanding and its recovery is
not barred by lLimtation. On the other objection that the
claim nade in these proceeding was a subject-matter of a
suit it . was stated that the suit pertains to the recovery of
the anmpbunts due to the appellants under cash credit and
packing credit |loans givento the respondent. The cash
credit loan was granted in 1989 while packing credit |oan
was granted in 1990 and 1991 whereas the transactions wth
which we are concerned in the present case were export of
tea are in the year 1980-81. Thus the two natters had no
connecti on.

On the nerits of the matter, the Conm ssion stated

1. That the invoices were drawn in U S. Dollars; 2.
That the bill anmount in the Advice of Bill Purchased the
val ue recoverable fromthe drawee is shown in U S.Dollars;
3. That the Reserve Bank of |India directions required
repatriation to India of the export proceeds in U S Dollars
and not in any other currency; 4.  That the advices issued
by the appellant bank reharding having negotiated the
docunentary bills clearly specify that the proceeds are to
be renmitted to the American Express International Banking
Corporation, New York with instructions to nake paynent to
the Banks Central Forei gn Exchange Departnment, Bonbay.

The Commi ssion further adverted to the Export Contro
Manual , 1978 issued by the Reserve Bank of India and held
that the appellants being an authorised deal er was enjoi ned
to receive the renmittances fromforeign countries or to
obtain the reinbursement fromtheir correspondent in those
countries agai nst payments due for exports fromlndia either
in rupees fromthe account of a bank situate in Goup A
countries or receive paynent in any permtted currency.
According to the Comm ssion, those instructions were clear
to fix the responsibility of the bank who was also an
aut hori sed deal er under the Export Control Manual and' thus
the Comm ssion concluded that there was a | apse on the part
of the appellant bank in realising the consignnents against
| ocal currency and wthout ensuring realisation and
repatriation of the export value in U S Dollars.

The respondent nodified the claimin the light of the
appel l ants response and linmted the claimfor damages as
follows :

a. Rupee equivalent of U S $ 22,538 [10% of the tota
amount receivable]; b. Rs.52,816.76p deducted as interest
fromthe petitioner conplainants account; c¢. Rs.97,482.19
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deducted from the petitioner conpl ai nants account on
account of fluctuating exchange rates; d. Interest on the
amounts (a), (b) and (c) above.

On the question of exchange rate fluctuation charge it
was held that the appellants could not realise the sane from
the respondent inasmuch as del ay has been caused due to the
| apse on the part of the appellant bank in delivering the
consi gnnents without realising their value in U S Dollars.
As regards the interest, the Conmi ssion allowed the sane at
the sane rate at which foreign exchange value upto April 19,
1983 and at the same rate as the appellant bank had charged
from the date of the purchase of the bills. On that basis
the mtter was disposed of. The Conmi ssion, although the
respondent had linmited its claim had given a much |arger
relief as had been clainmed in the original petition. The
appel | ant bank is in appeal before us.

The ' contentions put forth before us are as follows

1. The respondent is not a consuner wthin the nmeaning of
the expression in Section 2(d) of the Consuner Protection
Act . The appel | ant bank had no deal i ng whatsoever with the
respondent . The banks custoner was a firmby nane Ms
Javerilal & Sons which was carrying. on business in
part nership. There was no avernent in the petition before
the Conmission to the effect that he was acting on behal f of
the firm Ms Javerilal & Sons. 2. The role of the
appel l ant as a col llecting bank was restricted to sending the
bills of exchange and other docunents to the named foreign
bank and to receive the proceeds as and when the same is
sent by the foreign bank. There was no conplaint that the
appel | ant bank failed to performany of its duties; in fact
the wundisputed facts are that the appellant bank sent the
documents within time to the named bank in Sudan. Thus the
appel I ant bank had fully performed its duty as expected and,
therefore, there was no deficiencyin its service. 3. The
claim before the Conm ssion was wholly tinme barred /i nasmuch
as the conplaint relating to the transaction of 1981- 82 was
filed in the year 1992. Even though no specific period of
[imtation applicable to the consumer protection rights in

the year 1992, (w.e.f. 1993 periods of Ilinmtation are
specified by Section 24A), the Comm ssion was not to 1 ook
into stale clains. 4. |In a transaction like this _dealing

with docunmentary credits, banks deal only with the docunents
and not with the underlying transaction. Accordingly, the
bank has not failed to provide the service that it was
expected to. 5. The Comm ssion seriously erred in granting
the relief and that too in excess of the prayer. The
respondent was not entitled to any relief whatsoever.

On behalf of the respondent the contentions raised
before the Forum to which we adverted to in detail are
reiterated.

The agreenent between Ms Javerilal & Sons and Sudan
Tea Conpany dated March 19, 1979 provided for sale of tea.
Clause (5) thereof provided the nbde of paynment. It states
that the paynment of the seller shall be nade on the basis of
cash agai nst docunents on the arrival of the carrier at Port
Sudan through EL NI LEIN BANK, KHARTOUM and subject to the
presentation of foll ow ng docunents:

1. Conpl ete set of clean on board bill of |ading
marked foreign pre-paid in three negotiable copies. 2.
Suppliers invoice in ten copies showing C& Port Sudan in
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Dol lars. Details to include nunber of chests gross and nett
wei ghts and marks. Invoice to be certified true and correct
and signed. 3. Certificate of Oigin. 4. Pr eshi pnent
i nspection certificate covering weight, packing and quality
i ssued by Messrs. Ceneral Superintendence Co., Inspection
fees and expenses being at sellers account.

The docunents in question were furnished to the
appel lant bank with the bills of exchange to negotiate the
same through the foreign bank on arrival of the goods at
Port Sudan in exchange for a sum nmentioned therein in
U S.Dollars in cash against docunents at site of the bills
of exchange and pay to the order of the Corporation Bank
fort the value against the tea shipped from Cochin to Port
Sudan. These bills stood purchased by the Corporation Bank
with advice thereof with-several conditions and the nost
i mportant thereto being the following : W shall exercise
due diligence in the selection of our agents. However, in
the event you designate a correspondent other than the one
of our own sel ection, we shall follow your instructions upon
the explicit understanding that you assune and confirm al
the acts of such correspondent of your own choosing and
agree to hold us harnmless fromall consequences thereof.

Wen a bank, after purchasing 'or discounting an
instrunent from a custoner, credits the customer with the
ampunt of the instrunent and all owsthe custoner to draw

agai nst the amount ‘as credited before the bill or instrunent
is cleared, then the bank woul d be collecting the noney not
for the customer but chiefly for itself. |If the bills and

the relevant docunents presented by its drawer are accepted
by a banker with endorsenent in its favour and the sane are
i medi ately discounted by the banker wthout waiting for its
collection, by giving full credit for the entire anount of
the document, so presented, the banker itself beconmes a
purchaser and the hol der thereof for full value. A banker
di scounts a bill as opposed to taking it for collection or
as security for advances, when he takes it definitely and at
once as transferee for value and that it does not ‘natter
that the anount of the bill, less discount, is carried to
current account as in the case of a custoner that is the
usual course and where the transaction is really one of
di scounting, the banker is of course at liberty to deal wth
the bill as he pleases redi scounting or transferring it.

In the claimformfiled with the Corporation, it was
stated that the respondent had suffered a | oss ~under the
policy owing to a delay in transfer of the [ paynent in
respect of shipments in question. The said form was signed
both by the consignor and the appellant bank. |t has/  been
declared therein that the amount shall be deposited by the
buyer in the local currency with a correspondent bank in the
buyers country on the date indicated against that colum
and proceeds are awaiting transfer to India. The claimwas
to the extent of 90% of the value of exports. Wile it is
the contention of the appellants that the exporter had
entrusted the bank to negotiate certain docunments through a
certain bank nentioned therein when in fact that bank had
failed to collect the noney in foreign exchange but
collected only in local currency in the foreign country and
not in the currency indicated in the docunents and thus
there was no liability at all on the part of the appellants,
the respondent would subnit that the appellants having
purchased the docunments in question were in fact collecting
the nonies for their own benefit and not for the benefit of
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the respondent when the docunents had clearly indicated the
manner in which the consignee get the goods except after
paynment of cash no delivery could have been nmde, the
appel  ant bank had acted with negligence and, therefore, is
liable to make good the loss suffered by it. We have
adverted to the agreenent between the parties. The
consi gnee and the consignor have clearly indicated that the
docunents had to be negotiated through the foreign bank and
the node of paynent was through the foreign bank. [|f that
is so, the appellants were acting for and on behalf of the
respondent when they sent the docunents to the named bank
for negotiations and collection of the nobney due under the
agreenment the appellants could not have sent the docunents
to any other agent inasnuch as paynments had to be nmade only
through that foreign bank and that foreign bank as was the
usual practice realise the docunents against paynent in
local currency which was hitherto convertible in foreign
exchange in U.S. Dollars could not be done on account of
policy of the Sudan Governnent. |If that is so, it is very
di fficult to perceive of ~a situation regardi ng t he
deficiency in~ the service rendered by the appellant bank

The appellant bank negotiated the docunents as provided
under the agreenent; so  did the foreign bank but the
conversion of the  local currency to U S Dollars becanme
difficult on account  of policy of the Sudan Government.
Wen the realisation of the noney in U S Dollars was
frustrated by reason of the governnmental action, we fail to
understand as to how the appellants could be held to be
responsible for the sane. The Commi ssion totally failed to
appreciate this aspect. \Wiatever may be the position wth
regard to the collection procedure that~ by -discount or
purchase of the bills or otherwi se, one thing is clear that

all that was required to be done under the terns of the
agreenment and wunder the contract had been done by the two
banks. Therefore, we do not think that the Comr ssion was

justified in having reached the conclusion the appellants
services were deficient so as to/attract the provisions of
the Consuner Protection Act.

W my further notice that there is another” strong
reason as to why the claimmade by the respondent shoul d not
have been granted. The transactions in question took place
in the years 1979 and 1981. The difficulties in realisation
of the anpunts due fromthe consignee al so becane cl ear ~ at
the time when the claimwas nade before the Corporation and
the claim had been nade as early as on Decenber 19, 1982.
The petition before the Comm ssion was filed on~ Septenber
25, 1992 that is clearly a decade after a claim had  been
nmade before the Corporation. A claimcould not have / been
filed by the respondent at this instance of tinme. Indeed at
the relevant tinme there was no period of linitation under
the Consumer Protection Act to prefer a claim before the
Conmi ssion but that does not nean that the claimcould be
made even after unreasonably |ong delay. The Comm ssi on has
rejected this contention by a wholly wong approach in
taking into consideration that foreign exchange payable to

Reserve Bank of |India was still due and, therefore, the
claim is alive. The claimof the respondent is from the
bank. At any rate, as stated earlier, when the claim was
made for indemifying the | osses suffered from the
Corporation, it was clear to the parties about the futility
of awaiting any longer for collecting such anounts fromthe
foreign bank. In those circunstances, the claim if at al

was to be nade, ought to have been made within a reasonabl e
time thereafter. VWhat is reasonable tine to lay a claim
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depends upon facts of each case. |In the |legislative wi sdom
three vyears period has been prescribed as the reasonable
time wunder the Limtation Act to lay a claimfor nmoney. W
think, that period should be the appropriate standard
adopted for conputing reasonable tine to raise a claimin a
matter of this nature. For this reason also we find the
claim nade by the respondent ought to have been rejected by
t he Commi ssi on.

Further we also find that the contention raised by the
appellants as to the locus standi of the respondent in
laying the claimhas not been dealt with by the Conm ssion
at all. 1In the cause title, the respondent is shown to be
an individual whereas in the statenent of facts, the
respondent is described as a conmpany which is registered as
a partnership firm engaged in business of exports and in the
petition reference is made to the firmor the company and

not to the individual .. As to how a single individual person
could ' have laid a claimon behalf of a firmis not clear to
us at all.~ Wether he was a partner of the firmor he had

the authority of the firmto lay the claimis not clear to
us as these facts have not been pl eaded.

In these circunstances, the Conm ssion had not duly
applied its mnd/'to the relevant aspects. Any one of the
reasons given above is enough to reject the claimnade by
the respondent. We, therefore, allowthis appeal, set aside
the order nmade by the Conmi ssion and disniss the conplaint
filed by the respondent. No costs.




