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I ndi an I ncone-tax Act, (Act 43 of 1961) Ch. XXl |- A-Annui ty
Deposi ts- Conpetence of — Parlianent-Constitution of India,
Art. 14,

HEADNOTE:

By incorporating Ch. XXII-A in the Indian Inconme-tax Act,
1961 an annuity deposit scheme was introduced requiring
certain classes of taxpayers in the high income group to
make deposits at specified rates on the adjusted tota
income with the Central Government. The anpunt deposited is
made retumable with interest in annual instalments and the
instalment is taxable in the year of refund. The tax-payer
has the option not to make the deposit, but in that case  he
has to pay tax on his total incone and fifty per cent of the
amount saved by not naking the deposit. A tax payer who is
nore than seventy years of age, is exenpt from paynent of
this additional tax. The petitioner challenged the validity
of the annuity deposit schene on the grounds that, (i) the
Parliament was not conpetent to incorporate in the | ncone-
tax Act, a provision which was substantially one related to
borrowings by the Central Governnent froma class of tax
payers (ii) enactment of Ch. XXIl-A was a colourable
exercise of legislative power, and the provisions thereof
wer e SO har sh and unconscionabl e t hat t hey wWor e

expropriatory and hence not wthin t he | egi slative
conpetence of the Parlianment; and (iii) s. 280 and Sch. 11
wer e di scrimnatory and infringed Art. 14 of t he

Consti tution.

HELD: (Per Full Court). The petition rmust be dism ssed.

(Per Gaj endragadkar, C. J., Wanchoo, Shah and Sikri, JJ.)
(i) The Parlianment has by Art. 246 read with entry 82 in
List | of the Seventh Schedule power to levy "tax-es on
i ncone other than agricultural income". The Indian |ncome-
tax Act, 1961 and the provisions of the annual Finance Acts
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of Parliament which authorise levy of incone-tax at the
rates prescribed thereby are undoubtedly enacted in exercise
of the powers conferred by entry 82 in List |I. Granting that
the schene of Ch. XXII-Ais for borrowing mnoney by the
Central Covernment fromthe tax payers in the higher income
group which is repayable in instal ments, power to |egislate
in that behalf is still within the conpetence of Parlianent
by virtue of Entry 97 of List | of the Seventh Schedule. |If
Parliament has the power to legislate for collecting annuity
deposits from tax payers, there is nothing in t he
Constitution which disentitles Parlianent,- as a matter of
| egi slative arrangenent, to incorporate the provi si ons
relating to borrowing fromtax-payers in the Incone-tax Act
or any other statute. There is no probibition -against
Parliament enacting in a single statute, matters which cal
for the exercise of power under two or nore entries in List
| of the Seventh Schedule. [27 B-F]
(ii)In exercising power to |legislate for collecting annuity
deposits,, Parliament has not sought to resort to any
pr et ence, di sguise or subterfuge wth the object of
trespassing upon power not-vested in-it by the Constitution
The doctrine of colourable |egislation therefore can have no
23
application where Parlianment is invested with the authority
to legislate in respect of annuity deposit and it exercises
that power. [29 C D
A taxing statute is subject to Art. 13 of the Constitution;
it is therefore open to challenge onthe ground that it is
expropriatory or that the statute prescribed no procedure or
machi nery for assessing tax, but it is not open to challenge
nerely on the ground that the tax is harsh or excessive. [29
g
Kunnat hat That hunni Moopil Nair v. State of Kerala & Anr.
[1961] 3 S.C. R 77, followed.
K. C. (Gajapati Narayan Deo & Os. v. State of Orissa,
[1954] S.C.R 1, referred to.
(iii)The exenption of persons who have attained the age of
seventy years fromliability to pay additional tax 'cannot be
said to be discriminatory agai nst tax-payers below the age
of seventy years who have exercised the option. The
classification is prima facie reasonable, and there .is
nothing to show that it had no rational nexus to the object
sought to be achieved by Parlianent. [31 D
Per Hidayatullah, J.-(i) The provisions relating to annuity
deposit come under Entry 82 of List | dealing with taxes on
i ncore. The annuity deposit is an alternative to paying
income-tax and is a means of reduction in the ~amount of
inconme-tax. The nmoney collected is returnable with interest
in equal instalnents spread over ten years and the anbunt is
taxable in the year of refund. It is not borrowing wthin
the neaning of Art 292 of the Constitution for “borrow ng
under this Article is an executive action and not
| egi slative power except in so far as to fix the limts of
borrowing and of giving guarantees wthin such Ilimts.
Entry 97 conferring residuary powers can only be invoked
when there is no other entry in any of the three Lists under
whi ch the inpugned | egislation could cone [33 B-E].
(ii)The provi si ons are nei t her col our abl e nor
di scrimnatory. They are not col ourable, because, though
call ed annuity deposits, they only defer paynment of tax on a
part of assessable incone. [33 E-F]

JUDGVENT:
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ORIGNAL JURISDICTION : Wit Petition No. 17 of 1965.
Petition under Art. 32 of the Constitution of India for the
enf orcenent of Fundanental Rights.
N. D. Karkhanis, E. C. Agarwala and P. C.  Agarwala, for
the petitioner.
C. K. Daphtary, Attorney-Ceneral, S. V. Qupte, Solicitor-
General, R Ganapathy Iyer and R H Dhebar, for the respon-
dent .
The Judgnent of GAJENDRAGADKAR C.J., WANCHOO, SHAH and
SIKRI, JJ. was delivered by SHAH J.
H DAYATULLAH J. delivered a Separate Opinion.
Shah, J. The petitioner. who is a trader at Meerut was
ordered by the Incone-tax Officer, D-Ward, Meerut, to pay
Rs. 1,800/- as annuity deposit under Ch. XXI'l-A of the
I ncone-tax Act, 1961. The petitioner has filed this
petition challenging the validity of the demand on the plea
that Ch. XX I-A of the
24
| ncone-t ax Act is unconstitutional and is ot herw se
viol ative of the fundamental right guaranteed by Art. 14 of
the Constitution.
The Indian |Incone-tax Act 43 of 1961 was enacted by the
Parliament to consolidate and anend the law relating to
i ncone-tax and super-tax.. The Act came into force on Apri
1, 1962. The Parliament enacted Finance Act 5 of 1964 to
give effect to the financial proposals of the Centra
Governnment for the financial year 1964-65, and by S. 3 ( 1)
of that Act it was provided
"Save ‘as ot herwi se provided in Chapter XX I-A
of the Income-tax Act, annuity deposit for the
assessment _year comenci ng on the 1st day of
April, 1964 shall be nmade by every person to
whom the provisions of that Chapter apply at
the rates specified in the Second Schedul e. "
By s. 44 of the Finance Act, Ch. XXIl-Arelating to annuity
deposits containing ss.280-A to 280-X was introduced into
the Income-tax Act. By that chapter taxpayers of «certain
categories are required to nake annuity deposits for / every
assessment year commencing fromthe assessnment year 1964-65.
By the Second Schedule to the Finance Act, rates of ~annuity
deposits are prescribed. The deposit has to be made by the
specified categories of taxpayers, havinga total incone
exceeding Rs. 15,000 at the prescribed percentages rising
from 5 to 12 1/2 on the adjusted total incone. By the
Expl anation to the Second Schedule, the expression “"tota
i ncome"” under the Schedul e neans the total income conputed
in the manner laid down in the Income-tax Act wi thout making
any allowance under s. 280-0 of that Act. A taxpayer who is
aresident and falls within any of the follow ng  categories
is liable to nake the annuity deposit
(i) an individual, who is a citizen of India,
(ii) a H ndu undivided fanily,
(iii) an unregistered firm
(iv) an association of persons or a body of individuals,
whet her incorporated or not (other than a conpany or._a
cooperative society), and
(v) an artificial juridical person referred to in sub-
clause (vii) of «cl. (31) of S. 2 of the Incone-tax Act
(other than a corporation established by a Central, State or
Provincial Act).

25
Al non-residents and all conpani es and corporations and co-
operative societies established by Central; State’ or

Provincial, Acts are accordingly exenpted fromthe operation
of the annuity deposits scheme. But a taxpayer who is
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required by s. 280-A to make an annuity deposit nmay
exercise his option not to nake it, by a notice in witing
to the Incone-tax Oficer before the 30th of June of the
assessment year. The option once exercised is irrevocable,
and operates in respect of the assessment year and al
subsequent years. The taxpayer who exercises the option has
to pay beside the income-tax payable on his total inconeg,
additional inconme-tax which is equal to half of the anount
whi ch he saves by not making the deposit. But an individua
who on the last day of the rel evant previous year is nore
than seventy vyears of age is exenpt frompayment of this
addi ti onal Incone-tax. Section 280B defines, ampbngst ot her
expressions, "adjusted total incone," a percentage of which
is by the Second Schedule liable to be deposited as annuity
deposi t. Annui ty deposit has to be made in advance on the
adjusted total incone of the previous year, at the rate or
rates prescribed by any Central Act. Authors, playwights,
artists, nusicians and actors are permtted to make at their
option, deposit up to 25% of the ampbunt derived from their
profession, in addition to the amobunt which they are
required to make. A person receiving gratuity from his
enpl oyer in excess of the anpbunt exempt frominconme-tax has
the option of making an annuity deposit not exceedi ng 50% of
the ampbunt of gratuity chargeable to inconme-tax, in addition
to the ampbunt he i's-required to nmake. The annuity deposit
is repayable in ten annual equated instalnents of principa
and interest at such rates as nmay be prescribed. The anount
of annuity deposit payable by a taxpayer in any year is
admi ssible as a deduction in conputing his 'total incone
charged to tax for that year. ~If the adjusted total income
of an assessee includes inconme chargeable to incone-tax
under the head "salaries", allowance has to be nade in
conputing the incone under that head, and if there ' be no
i ncomre under that head or the annuity deposit required to be
made exceeds the salary incone, the whole of the bal ance of
the annuity deposit is allowable asa deduction in conputing
the total earned income. The instalnent of annuity due on
any annuity deposit is chargeable to incone-tax as earned
i ncone of the taxpayer in the year in which it beconmes due.
The Incone-tax O ficer on or after the 1st day of April in
the financial year, may by order in witing, require the
depositor who has been previously assessed to make an
advance deposit conputed in accordance wth

26

S. 280- E. The I nconme-tax Officer is also authorised to
i ssue a dermand notice and also to nodify, if necessary, the
noti ce of demand after regul ar assessnment has been made. A

depositor rmay make his own estimate of his adjusted tota

i ncome before the last instalment is due, that his adjusted
total incone for the previous year is |less than the incone
in respect of which. he is required to nake the deposit. A
taxpayer who fails to pay the annuity deposit by the due
date is exposed to a penalty which may amobunt to as much as
50% of the deposit required to be made by him A taxpayer
who receives inconme of. the nature of comm ssion, which
forns part of his adjusted total inconme, nmay defer naking
advance deposit, when commission is receivable periodically
and is not received or adjusted by the payer in the
depositor’s account. A person who has not been previously
assessed to inconme-tax is liable to pay penalty if he fails
to nake an advance deposit on his own estinmate. The I ncome-
tax Officer is entitled to deternine annuity deposit on the
basi s of provisional assessnment or regular assessnent and he
is entitled to reconmpute the annuity deposit, when the tota

i ncome of the assessee is enhanced or reduced, or the status
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under which he is assessed is altered, or when t he
registration of a firmis cancelled. Arrears of annuity
deposit and penalty are recoverable in the manner provided
in Ch. XXI'I-D of the Income-tax Act for the recovery of
i ncome-t ax.
Broadly stated, the scheme of Ch. XXII-Ais that certain
classes of taxpayers in the conparatively higher incone
groups are required to make out of their total incone
deposits at the specified rates on the adjusted tota
i ncone, with the Central Government. The anount SO
deposited is nade returnable with interest in ten annua
i nst al ment s. In conputing the total income of the year in
which it 1is made the deposit is an admi ssible deduction
But the instalnment due in any year is liable to be adjusted
in the total inconme of the year in which it is due. The
t axpayer however has the option not to pay the deposit, and
pay tax on his total income and fifty per cent of the amount
saved by not making the deposit.
The petitioner submts that the schene of annuity deposit
i ncorporated in - Ch. XXI'l-Ais invalid because (a) the
Parliament had no conpetence to incorporate in the Indian
I ncome-tax Act, a provisionwhich was substantially one
relating to borrowings by the Central Governnent from a
class of taxpayers; (b) the provisions  contained in Ch.
XXIl-A are enacted in colourable exercise of legislative
power, and that in any event

27
they are so harsh and unconscionable that they may be
regarded as expropriatory and on-that account not within the
| egi sl ative conpetence of the Parlianent and. (c) the
provisions of s. 280 and Sch. Il are discrinnatory and
infringe the fundanental freedom under ‘Art. 14 of  equality
before the | aw
In our view there is no substance in any of the contentions.
The Parliament has by Art. 246 read with Entry 82 in List |
of the Seventh Schedul e power to | evy "taxes on incone ot her
than agricultural income". The Indian Inconme-tax Act, 1961
and the provisions of the annual Finance Acts of the
Parliament which authorise |evy of inconme-tax at the rates
prescri bed thereby are undoubtedly enacted in exercise of
the powers conferred by Entry 82 in List I. Ganting that
the scheme of Ch. XXI1-Ais for borrowing noney by the
Central Governnent fromthe taxpayers in the higher ~incone
group at the rates prescribed, which is repayable in
instal ments, power to legislate in that behalf is “stil
within the conpetence of the Parliament by virtue of Entry
97 of List | of the Seventh Schedul e. Counsel” for the
petitioner does not contend that power to collect annuity
deposit is outside the Parlianent’s conpetence : he nerely
ur ges that the Parlianment could not incorporate t he
provisions relatable to the exercise of the “power of
borrowi ng exercisable under Entry 97 in a legislation  which
was exclusively enacted in exercise of the powers ‘under
Entry 82. But if the Parlianent has the power to |egislate
for collecting annuity deposits fromtaxpayers, there is
nothing in the Constitution which disentitles the Parlianent
as a matter of legislative arrangement to incorporate the
provisions relating to borrowing from taxpayers in the
I ncome-t ax Act or any other statute. There is no
prohi biti on against the Parlianment enacting in a single sta-
tute, matters which call for the exercise of power under two
or more entries in List | of the Seventh Schedul e.
Il'lustrations of such legislation are not wanting in our
statute book, and the fact that one of such entries is the
residuary entry does not Also attract any disability. The
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qguestion is one of convenience and not of power. |t appears
that the Parliament thought, that the provisions relating to
annuity deposits could appropriately be incorporated in the
Indian Inconme-tax Act, 1961. The Parlianent did enact the
Conpul sory Deposit Scheme Act, 1963, as a separate statute,
but that does not mean that it had no power to incorporate
it within the Income-tax Act, if the Parlianment so desired.
The Income-tax Act, 1961, is a longish statute and
i ncorporation of other provisions therein nay nake it
somewhat unwi el dy. But it nust be said that the Chapter
relating to the annuity deposit schene is closely related to
the schene of |evy of incone-tax.
LI Sup. C1./66-3

28
The power of assessment, and collection of annuity deposit
is entrusted to Income-tax Oficers, and the nmachinery of
the Incone-tax Act isutilised for that purpose. The
annuity deposit is based on the total income of the taxpayer
. if the taxpayer pays the deposit he is entitled to
deduction —of the ampunt in the conputation of incone tax,
and if he exercises the option not to pay the deposit, he is
rendered |iable to Day additional incone-tax. The annuity
deposit and the penalty payable for failure to make the
deposit without exercising the option are made recoverable
in the manner provided by Ch. XVII-D for the recovery of
arrears of incone-tax. |If the Annuity Deposit Act were
enacted as a separate Act, several  provisions requiring
references to the Income-tax Act and confernment of power
upon the authorities constituted under the |Income-tax Act
woul d have had to be duplicated.” To avoid repetition and
cross references the Legislature has thought it proper to
enact within the Indian Incone-tax Act those provisions
relating to annuity deposits and has conferred upon the
Income-tax O ficer power to assess and collect | annuity
deposits, and exercise of that power nmay not be caviled at
even by a purist in draftsmanship
The argurment that Ch. XXII-Ais < a colourable exercise of
| egi sl ati ve power has no substance. As pointed out by this
Court in K C Gajapati Narayan Deo and others v. The State
of Orissa

" ..the doctrine of colourable legislation
does not involve any question of bona fides
and nmala fides on the part of the |egislature:
" statute is constitutional or not is question
of power...... if the Constitutionof a State
distributes the |egislative powers anongst
different bodies, which have to act wthin
their respective spheres marked out by
specific legislative entries, or if there are
[imtations on the legislative authority in
the shape of fundanental rights, questions do
arise as to whether the legislature in a
particul ar case has or has not, in respect of
the subject-matter of the statute or in the
nmet hod of enacting it, transgressed the limts
of its constitutional powers. Such
transgression my be patent, rmanifest or
direct, but it may al so be disguised, covert
and indirect, and it is to this latter «class
of cases that the expression "col ourabl e
| egislation" has been applied in certain
judicial pronouncenents. The idea conveyed
(1) [1954] S.C.R 1.
29

by the expression is that although apparently
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a legislature in passing a statute purported
to act within the limts of its powers, yet in
substance and in reality it transgressed these
powers, the transgression being veiled by what
appears, on proper examination, to be nmere
presence or disguise."
It is not suggested that the power to legislate for
collection and repaynment of annuity deposits is within the
power of the States under List Il of the Seventh Schedul e.
If the Parliament has the power to enact |legislation for
| evying, assessing and collecting annuity deposits and for

r epaynent in annual instal nents, by enacti ng t hat
legislation the Parlianment does not trespass upon powers
outside its donain. |In exercising power to |legislate for

collecting annuity deposits, the Parlianment has not sought
to resort to any presence, disguise or subterfuge with the
object of trespassing upon power not vested in it by the
Consti tution. The ~doctrine 'of colourable | egi sl ation
therefore can have no application where the Parliament is
invested with the authority to legislate in respect of
annui ty deposit and it exercises that power.

It was wurged that even if the exercise of the powers to

conpel deposits be regarded as not unconstitutional, its
exercise is harsh-and the demands nade by the State are
excessi ve. Exerci'se of the taxing power of the State has
undoubtedly to be tested in the light of ‘the fundanenta
freedons guaranteed by Ch. 11l of the Constitution. It is
not a power which transcends fundanental rights, as was
assuned in certain earlier decisions : Ranjilal v. Income-
tax Oficer(1); Laxmanappa  Hanumantappa V. Uni on of

India(2); and the view expressed by Venkatarama Ayyar, J.,
in S. Anantha Krishnan v. State of Madras(3).  But it is now
settled by decisions of this Court (e.g.) Kunna that
That hunni  Moopil Nair, v. The State of Kerala and | Another
(4) that a taxing statute is subject to the "conditions laid
down in Art. 13 of the Constitution®”. A taxing statute nay.
accordingly be open to challenge on the ground that it 1is
expropratary; or that the statute prescribes no procedure or
machi nery for assessing tax, but it is not open to chall enge
nmerely on the ground that the tax is harsh or excessive.

The argunent that the scheme of annuity deposit ~ nakes _an
unl awful discrimnation between taxpayers is also devoid of
force. Article 14 of the Constitution guarantees equality
before the law, and equal protection of the |aws. But
thereby the power of the Legislature to make a reasonable
classification of persons, objects

(1) [21951] S.C R 127.

(2) [1955] 1 S.C.R 769.

(3) I.L.R [1952] WMad. 933.

(4) [1961] 3 S.CR 77.

30

or transactions for attaining certain objectives \is not
excl uded. If a classification is based on sone real and
substantial distinction, bearing a just and reasonable
relation to the objects sought to be achieved, it is valid.
It is true that an assessee whose total income does not
exceed Rs. 15,000/- 1is not liable to pay any annuity
deposit, and the demand for annuity deposit, unlike income-
tax is based on a progressively increasing percentage of the
adjusted total income, and for a person having a tota
i ncomre exceeding Rs. 70,000/- the rate of deposit is as high
as 12 1/2 per cent. But neither the exenption of taxpayers
having an incone below Rs. 15,000/- nor the progressively
steeper rates of demand can be regarded as unreasonable.
VWhat is sought to be achieved by the Act is the twn
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objective of nobilisation of private savings for public
purposes and inposing curbs on the inflationary trends in
the econony of our country. To secure this purpose,
provi sion has been made to collect what nay reasonably be
assuned to be surplus incone or private savings so as to
make them avail able for national devel oprent.

The Legislature has been of the view that persons who have
an incone exceeding Rs. 15,000/- per annumat the present
level of taxation, and the ruling prices, nay be able to
make savi ngs which may useful ly augrment the public finances.
Not hi ng has been placed before us to show that the view is

not reasonabl e. The view of the Legislature that in the
hi gher income groups there would be | arger savings cannot
also be said to be unreasonable. It is true that a slab

systemin vogue for the conputation of non-corporate incomne-
tax has not been adopted, and the demand of deposit is made
at a steeply rising percentage on the adjusted total incone.
But that by itself is not a ground for regarding the |evy as
unr easonabl e. In “order to do away the anomalies the
Schedul e ‘of “rates has provi ded marginal adjustnents. It may
al so be noticed that sinultaneously with the introduction of
the annuity deposits schene, the personal rates of income-
tax have been reduced. Again it may be noticed that the
schene for the annuity deposits is . in a sense not
conpul sory. By making a declaration it is open to an
assessee not to make the contributionas required by the
Act. He may elect not to nake the deposit, and pay income-
tax on his total incone. |If he has not attained the age of
seventy vyears on the |last day of the previous year he wll
al so have to pay additional income-tax as prescribed by sub-
s. (2) of S. 280-X. There is undoubtedly a distinction nade
bet ween persons who are bel ow the age of seventy 'years on
the last day of the previous year,  and  those who have
attained that age: the forner on exercising the option not
to pay annuity
31

deposits wll have to pay tax on the total incone and
addi tional incone-tax, the latter will only pay tax on/'tota
income but not additional incone-tax. The Legislature is
apparently of the view, having regard to thelife span in
our country, capacity to engage in gainful enploynent and
other relevant circunstances, that the latter should be
exenpted from paynent of additional tax. Every taxpayer who
is otherwise required to nake a deposit is permtted to
declare his option under s. 280-X(1) and once he does so, he
is not liable to make the annuity deposit. ‘Such a taxpayer

will be obliged to pay incone-tax on his total income. Only
a section out of this class of taxpayers are exenpted . from
liability to pay additional incone-tax. It is difficult to

regard the provision exenpting this class of persons’ from
liability to pay additional tax as depriving other taxpayers
bel ow t he age of seventy who have exercised the option under
s. 280-X(1) of the guarantee of equal protection of the
laws. The classification is prima facie reasonable, and the
petitioner has placed no materials before us to prove’ that
it is not genuine or has no rational nexus to the object
sought to be achieved by the Parlianent.

The petition fails and is dismissed with costs.

H dayatullah, J. | agree that this petition should be
dismssed wth costs. | agree generally with the reasons
given by ny brother Shah, but | wish to say that | do not

rest my decision on entry No. 97 of List | of the Seventh
Schedule. It was argued that entry No. 97 of List | nust in
any event cover this tax even if the entry relative to
Income-tax was inadequate to cover it. The very frequent
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reliance on entry No. 97 makes ne say these few words. That
entry, no doubt, confers residuary powers of legislation or
taxation but it is not an entry to avoid a discussion as to
the nature of a law or of a tax with a viewto deternining
the precise entry under which it can cone. Before recourse
can be had to entry No. 97 it must be found as a fact that
there is no entry in any of the three Lists under which the
i mpugned | egislation can cone. For if the i mpugned
| egislation is found to come under any entry in List 11, the
residuary entry will not apply. Similarly, if the inpugned
legislation falls Wthin any entry in one of the other two
Lists recourse to the residuary entry wll hardly be
necessary. The entry is not a first step in the discussion
of such problenms but the |last resort. One cannot avoid the
issue by taking its aid unless such a course is open. It is
al ways necessary to exam ne the pith and substance of any
I aw i mpugned on the ground of want of |egislative conpetence
with a view to ascertaining the precise entry in which it
can cone.

32

The entries in the three Lists were intended to be
exhaustive and it woul d be avery renote chance that somne
entry would not suit the legislation which is inpugned. I
shall, therefore, ‘examne the law relating to annuity-
deposits fromthis /angle first.

The rel evant provisiions have been summari zed by my brother
in great detail. The essence of these provisions, apart
from the machinery sections which are either suppl enentary
to or fitted into, the scheme of the Indian Income-tax Act
1961, is that a person, with an incone above a certain sum
may, if he so chooses and as an alternative to paying the
full tax due on his incone, nmake an annuity deposit and earn
some present partial relief from taxation. It is not
necessary to state the extent of the relief or the extent of
the deposit. This is the scheme'in a nut-shell. Nowit is
undoubt edly open to Parlianent to give relief froma part of
the income-tax the assesses have to pay on the condition
that a particular anpbunt is put into an annuity  deposit.
The deposit is not obligatory. Any person can elect to pay
the full tax and not take advantage of the scheme. The pith
and substance of the inpugned provisions, therefore, rightly
bel ong to the topic of taxes on incone. The annuity deposit
isinlieu of some tax and the nachinery sections also take
the aid of the nmachinery of the Indian Income-tax Act. As
the enforcenment of the provisions is by the agency of the
I ncome-tax Department-and they are intimtely connected with
I ncome-tax-the provisions are very appropriately included in
the Incone-tax Act. -No doubt the provisions for. the
managenent of the annuity deposits deal wth natters
slightly out of place in a pure taxing neasure ~but our
Constitution has not created a water-tight conmpartnent as is
to be found in the Commonwealth of Australia Act. Qur
I ncome-t ax Act can reasonably contain provi si ons on
incidental matters and the managenent of annuity deposit
under the schenme is such a matter.

It is argued that this is a case of "borrowi ng" which is
defined in Art. 366(4) to include the raising of nobney by
the grant of annuities, and "loan" is also required to be
construed accordingly. It is submtted that if noney was to
be raised by the grant of annuities the action should have
been by an Act giving effect to Art. 292. Article 292 reads

;292. Borrowi ng by the Governnent of India.
The executive power of the Union extends to
borrow ng upon t he security of t he
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of India within such limts, if any, as nmay

from tine to tine be fixed by Parliament by

law and to the giving of guarantees wthin

such limts, if any, as may be so fixed."
Borrowi ng wunder that Article is by executive action and it
is on the security of the Consolidated Fund of India. A
simlar power is granted to the Executive of the State by
Art. 293. This is not a legislative power except in so far
as law may be made to fix the limts of borrowing and to the
giving of guarantees within such limts. Oherwise it is a
power for the exercise of the Executive.
Here the Annuity deposit is an alternative to paying incone-
tax and is a neans of reduction in the amount of incone-tax.
The provisions relating to it rightly came under entry No.
82 of List | dealing with taxes on incone. The noney so
collected is returned with interest in equal instalnments
spread over ten years and the anount is taxable in the year
of refund. ~The entry thus covers it.
There is - no entry in List11 which can be said to take in
the law relating to Annuity Deposits. Entry No. 30 (noney-
| ending, and noney lenders) has to be nmentioned and
rejected. As the subject of the annuity deposit provisions
is capable of being conprehended in the entry relating to
taxes on income do not feel called upon to invoke the aid
of entry No. 97 by assunming that no  entry covers such
provisions. This will be a fundamental error in approach to
such problenms. The provisions are neither colourable nor
di scrimnatory. They apply to upper incone groups and this
does not lead to discrimnation. They are not colourable
because, though <called annuity deposits, they only defer
paynment of tax on a part of the assessable income ‘and the
name does not matter at all. |Instead of charging income-tax
on the amount forthwith the amount is ordered to be kept in
deposit with CGovernment, one-tenth being returned with iinte-
rest every year. The returned anpunt then bears the tax.
An el ection once nade is final
| agree, therefore, that the petition be disnmssed wth
costs.
Petition dism ssed.
34




