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ACT:

Constitution of India, 1950. Schedule VI, Paras 6 and 20
Scope of --Whether village of Mawkher is included within the
Shill ong Municipality.

HEADNOTE:

The Executive Conmttee of the District~ Council, United
Khasi-Jaintia Hlls directed that no new construction or re-
construction of stalls Should be undertaken in Bara ' Bazar
The respondents, who were thus prohibited from constructing
their shops filed the wit petitions in the H gh 'Court
chal | engi ng the direction

Schedul e VI of the Constitution shows that the United Khas
Jaintia Hills District is a tribal area within the 'State of
Meghal aya. The territories conprised within this district
include Bara Bazar area, In view of para 6 of the Schedule
which enumerates the powers of the District Council. the
District Council has power to nanage the Bara Bazar market
and issue the inpugned orders. But para 20 of the Schedule
states that if any part of the area conprised in the
district were included in the nunicipality of Shillong,
before the district came into being the powers conferred on
the District Council by para 6 of the Schedule woul d not be
available to the Council in respect of that area. The  Hi gh
Court found that the village of Mawkher whi ch conprises Bara
Bazar, was a part of the nmunicipality of the Shillong on the
basis of (1) a notification dated January 16, 1934, (2) an
extract fromthe Demand and Bill Register of the Shillong
Municipality for the year 1957-58 and (3) the Khas
Si enmships (Application of Laws) Order, 1949, and held that
the District Council had no jurisdiction, adm nistrative or
ot herwi se over Bara Bazar and quashed the | npugned orders.
Al'lowi ng the appeal to this Court,

HELD : (1) ' The 1934 notification shows that what was ceded
by the Siem of Mlliemwhen he ceded Mawkher and other
villages to the British Government was only the jurisdiction
necessary for the nunicipal admnistration in accordance
with the Assam Munici pal Act, 1923, and the CGovernor Genera
in Council issued an order extending the 1923 Minicipal Act
to those villages. The Order provided that the villages
were to be deened as a municipality designated the Shillong
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(Administered Areas) Miunicipality. Thus the villages were
ceded for the specified purpose of nunicipal admnistration
only and though the provisions of the Minicipal Act were
made applicable to the ceded villages they were never
included within the territorial jurisdiction of the Shillong
muni ci pality, but were deened to be a distinct nunicipality-
the Shillong (Adm nistered Areas) Miunicipality. This shows
that the villages were not intended to be nerged in the
Shi 'l ong Municipality though the officer,.% of t he
munici pality were to exercise simlar powers and discharge
like duties in the ceded areas. Chapter 11 of the Minicipa
Act which enpowered the provincial government to include
within a municipality any local area in its vicinity was not
nade applicable to the villages. There is also no evidence
that these territories were subsequently nerged in the,
Muni ci pality of Shillong. [605F606A]

(2) The Demand and Bill Register of t he, Shi |l ong
muni ci pality refers to South East Mawkher as a ward of the
Shillong Miunicipality. But it does not nmean that Mawkher or
Sout h East Mawkher was included In the territoria

jurisdiction of the Municipality. It only neans that the
District Council, instead of taking up the administration
al l owed existing arrangenents to continue ill some places

for sonme tine. [606B-C

470 Sup. C/75

602

(3) The Khasi Sienships (Application of Jaws) Order, 1949
refers to "Shillong Administered Areas” by which is nmeant
"so nmuch of the areas for the time being conprised wthin
the nmunicipality of Shillong’ as forns part of the United
Khasi Jaintia Hills District. and the first Schedule to the
O der defi nes the "Shillong Adm nistered Ar eas" as
conprising the areas covered by the Shillong (Admnistered
Areas) Municipality which includes Mawkher. But, in view of
the notification dated January 16, 1934, and the absence of
any provi si on ef fecting nmer ger with the Shill | ong
Muni cipality the expr essi on "conpri sed wi t hi'n the
nmunicipality of Shillong,’ can only nmean that part of the
district in which the officers of the Shillong nunicipality
continued to exercise powers and di scharge duties as before.
[ 606C E]

JUDGVENT:

CIVIL APPELLATE JURISDICTION : Civil Appeals Nos. 1475 &
1476 of 1969.

From t he judgnent and order dated the 4th Decenber, 1967 of
the Assam & Nagal and H gh Court in Civil Rule Nos. 264 and
328 of 1966.

D. N. Mukherjee, for the appellant.

A K. Sen and S. K. Nandy, for Respondent No. 1.

G S. Chatterjee, for Respondent No. 2.

The Judgrment of the Court was delivered by

GUPTA, J. The only question arising for decision in these
two appeals, brought on certificates granted by the Assam
and Nagal and H gh Court, is whether the jurisdiction of the
District Council of the United Khasi-Jaintia Hills, extends
to the area called Bara Bazar in village, Mwkhar in
Shi | | ong.

The question arises in this way. The first respondent in
each of these appeals had a shop in Bara Bazar, which is a
wen- known narket area, and both these shops were destroyed
by fire. In Decenber 1964 the Siemof Mylliempernitted Ka
Ti ewnon Khar kongar, the first respondent in avil Appeal No.
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1476 of 1969, to construct on the old site a shop sinlar to
the one she had which was gutted by fire. A simlar
perm ssion was given in May 1965 to Ka Drepsile Lyngdoh
the, first respondent in Cvil Appeal No. 1475 of 1969. On
July 19, 1965, however, the Siemof Mylliemby a witten
order asked respondent Ka Ti ewnon Khar kongar not to proceed
with the construction of the shop; it was stated in the
order that the Executive Conmittee of the District Council
United Khasi-Jaintia Hills, had that no now construction
reconstruction or renovation of stalls should be undertaken
in Bara Bazar unl ess approved by the Executive Conmittee and
that all constructions in progress should be stayed. Res-
pondent Ka Drepsila Lyngdoh also received a simlar
conmuni cation from the Siemof Mylliemon WMy 16, 1966.
Both these respondents filed wit petitions in the Assam and
Nagal and Hi gh Court” questioning the authority of t he
Executive Conmittee of the District Council to make any
order in respect of the Bara Bazar area which they contended
was outside the District Council’s jurisdiction. The Hgh
Court di'sposed of the two wit petitions by a comon
Judgnent . Il.e H gh Court found that the District Counci
had no jurisdiction, adm nistrative or otherw se, over the
area in question, and quashed the

603

orders by which /'the  respondents were prohibited from
constructing their shops in that area. Fromthe decision of
the Hi gh Court, the District Council, United Khasi-Jaintia
H1lls, Shillong, and its Executive Comittee have preferred
the i nstant appeals.

The United Khasi-Jaintia HIlls District isa tribal area
within the State of Meghalaya as will appear fromPart |1,
item of the Table appended to paragraph 20 of the Sixth
Schedule of the Constitution. Article  244(2) of t he
Constitution lays down that the provisions of the  Sixth
Schedul e shall apply to the administration of these triba

areas. Paragraph 1 of the Sixth Schedule provides linter
alia that the tribal areas in each itemof Parts |/ and |1
and in Part IIl of the Table appended to paragraph 20 of
this Schedule shall be an autonomous district. It is

provided in paragraph 2 of the Schedul e that each autononous
district shall have a District Council which would be a body
corporate, vested with the power to adm nister the District.
Paragraph 6 of the Schedul e which enunerates sone of the
powers of the District Council states inter alia that the
District Council for an autononous district may establish,
construct, or manage primary schools, dispensaries, markets,
cattl e pounds, ferries, fisheries, roads, road transport and
water-ways in the district. There is no dispute that the
territories conprised within the United Kbasi-Jaintia Hills
District include the Bara Bazar area. There could be also
no dispute, in view of Paragraph 6 of the Schedule, as to
the power of the District Council to manage the Bara ' Bazar
Market and to issue for that purpose the orders inpugned in
these two cases, if the provisions of the Sixth Schedule to
which we have so far referred were the only relevant
provi sions for consideration. However, paragraph 20 of the
Schedul e has a proviso which states that : "for the purposes
of clauses (e) and (f) of subparagraph (1) of paragraph 3,
par agraph 4, paragraph 5, paragraph 6, _sub-paragraph (2),
clauses (a), (b) and (d) of sub-paragraph 3 and sub-
par agraph (4) of paragraph 8 and clause (d) of sub-paragraph
(2)of paragraph 10 of this Shedule, no part of the area

conprised within the municipality of shillong shall be
deened to be within the United Khasi - Janti a Hlls
District". Therefore, if any part of the area conprised in
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the United Kbasi-Jaintia Hills District were included in the
nmuni ci pality of Shillong before the said District cane into

bei ng, the powers conferred on the District Council, inter
alia, by paragraph 6 of the Sixth Schedule would not be
available to the Council in respect of that area. The

guestion then comes to this, did the municipality of
Shillong include within its Iimts the Bara Bazar area ?
The Hi gh Court has found that village Mawkhar whi ch
conprises Bara Bazar was a part of the nmunicipality of
Shi Il ong. The Judgnent of the Hi gh Court records the fact
that Mawkhar was originally part of the Kingdomof the Siem
of Mlliem The Judgnment also refers to a notification
dated the 16th January, 1934 showing that Mawkhar and
certain other villages were ceded to the British Governnent
by the Siem of Milliem The relevant portion of the
notification is as follows
"No. ~ 44-1, dated New Del hi, the 16th January
1934.
Wereas the Siemof Mylliemin the Khasi and
Jaintia Hills
604
has ceded to the British Governnent t he
jurisdiction necessary for the muni ci pa
adm ni'stration 1in accordance with the Assam
Muni ci pal” Act, 1923, of the villages of
Mawkhar/, Laitunkhrah, M-ssion Conmpound and
Jai aw Sout h- East Mawkhar and Gari khana
Mawprem and Jhal upra,a ~Laban, Lunparing
cum Madan Laban, WMatki and HaangUnkhr a, situate
wi t hi n the boundaries described in theSchedul e
annexed hereto, subject to the maintenance of
allother his rights and powers as Siem of
Mylliemtherein and with the reservation that
the rivers Unshipi and Unikhra, so far a,
they are within the aforesaid villages, shal
remain the property of the Mylliem State : -
In exercise of this jurisdiction and’ of the
power s conferred by the Indian (Forei gn
Jurisdiction) Oder in Council, 1902, and of
all other powers enabling himinthat ~behalf,
and in supersession of the Notification of the
CGovernment of India in the Foreign Departnent
No. 31634-B., dated the 17th Septenber 1913,
and of all notifications amendi ng the sane the

CGovernor General in Council- is pleased to
direct as follows :-
1. Al t he provisions of t he Assam

Muni ci pal Act, 1923, (Assam Act 1 of 1923), as
her ei nbefore or hereinafter amended and as in
force for the tinme being in the Minicipality
of Shillong, and all notifications, - orders,
schenes, rules, forms or bye-laws nade or
hereafter to be made for the said Municipality
shall subject to the exceptions hereinafter
speci fied and unl ess ot herwi se decl ared by the
Government of Assam be in force in the said

vill age in so far as the sane nmay be
appl i cabl e thereto.
Provided that Chapter Il and sections 9, 51,

58, 59(b), 59(g), 65, 78, 217 and 218 of the
said Act shall not apply to the said villages
and that «clause (b) of subsection (i) of
section 55 of the said Act shall not apply to
the Unshirpi and Urkhra rivers so far as
they are within the said villages.
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2. For the purposes of the application of
the said provi-
si ons, Notifications, orders, schenes,

rules forms, and byel aws.
(a) references to the Local Government shal
be read as reference to the GCovernment of
Assam
(b) the said villages shall be deenmed to be
a muni ci pality desi gnat ed t he Shi |l ong
(Administered Area) Minicipality, and every
officer or authority, for the time being
appointed or constituted in accordance wth
the Assam Municipal Act, 1923 as anended, to
exerci se powers or discharge duties within the
Muni ci pality of Shillong, shall exercise the
i ke powers-and discharge the like duties in
accordance with the said
605
Act within the Shillong (Adm nistered Area)
Muni ci pality and shall be deemed to have been
duly appointed or constituted in accordance
with the said Act.
(c) Al'l suns received by the Minicipal Board
of the Miunicipality of Shillong and all fines
paid’ or levied in the said villages shall be
credited to the nmunicipal  fund of t he
Muni ci pality of Shillong.
It would appear fromthis notification that what was ceded
to the British Governnent was only "the jurisdiction
necessary for the nunicipal admnistration  in accordance
with the Assam Minicipal Act, 1923" of ~certain  villages
i ncluding Mawkhar and the Governor General in Council was
pl eased to i ssue an order extending to the said villages the
provisions of the Assam Minicipal Act, 1923 subject to
certain exceptions. The order also provided that for the
purposes of the application of the said Act, and the
notifications, orders, schenes, rules, fornms and /bye-laws
nmade for the Shillong Municipality which were also nmade
applicable, these villages were to be deened as a ' muni-
cipality designated the Shillong (Admnistered ~ Areas)
Muni ci pality.
From this notification dated January 16, 1934, and an
extract fromthe Denand and Bill Register of the Shillong
Municipality for the year 1957-58, annexed to one of the
wit petitions, which refers to SouthEast Mawkhar as a  Ward
of the Shillong Municipality, the Hi gh Court held that Bara
Bazar was part of the Shillong Minicipal area. The Hi gh
Court also relied on the Khasi Sienships (Application of
Laws) Order, 1949. This order refers for its purpose to
"“Shill ong Adm nistered Areas" by which is neant "so nuch of
t he areas for the tinme being conprised wi t-hin t he
Muni ci pality of Shillong as forns part of the United Khasi-
Jaintia Hills District". The first Schedule to the ‘order
defines the "Shillong Adm nistered Areas" as conprising the
ar eas cover ed by the Shillong (Adm ni stered Areas)
Muni ci pality, which includes Mawkhar
W do not think that the material on which the H gh Court
relied justifies the finding that village Mawkhar which
i ncludes Bara Bazar was part of the Shillong Municipality.
The notification dated the 16th January, 1934 makes it clear
beyond doubt that the Siemof Mlliemceded the villages for
the specified purpose of nunicipal adm nistration only. It
seems to us also clear that though the provisions of the
Assam Muni ci pal Act, 1923 were made applicable to the ceded
villages, the villages were never included wthin the
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territorial jurisdiction of the Shillong Minicipality. The
notification itself directed that these villages were to be
deened as a distinct nunicipality designated the Shillong
(Admini stered Areas) Municipality which shows that they were
not intended to be nerged in the Municipality of Shillong
though the officers and authorities exercising powers or
di scharging duties within the Minicipality of Shillong were
to exercise simlar powers and discharge like duties in the
ceded areas according to a direction contained in the
notification. Chapter Il of the Assam Municipal Act, 1923
which, as it stood at the date of the notification,

606

enpowered the provincial governnent to include within a
nmuni cipality any local area.in the vicinity of the sanme, was
not nade applicable tothese, villages. There is also no
evi dence that these territories were subsequently nerged in
the Municipality of Shillong. After the comrencenent of the
Constitution of 1India, as paragraph 19 of the Sixth Schedul e
provi des, 'the adm nistration of the territories conprised in
the United Khasi-Jaintia Hlls District vested in the
Governor until-the District Council was constituted in June
1952. It is not clear fromthe material on record whether
t he District Council took up the entire bur den of
adm ni stration throughout the territories fromthe beginning
or allowed the existing arrangenents to continue at sone
pl aces for sone tine.” The extract fromthe Bill and Demand
Regi ster of the Shillong Miunicipality for the year 1957-58,
referred to in the Judgrment of the Hi gh Court, seens to
suggest the second possibility.  Even if this were so, it
does not nmean that  Mawkhar~ or South-East Mawkhar was
included in the territorial jurisdiction of the  Shillong
nmunicipality, In view of the notification dated the 16th
January, 1934 which preserves the distinct entity of the
ceded villages and in the absence of any provision effecting
a merger of these territories in - the Minicipality of
Shillong, reference in the Khasi Sienships (Application of
Laws) Order, 1949 to any part of the Khasi-Jaintia /District
as "conprised within the Municipality of Shillong" nust be
read to nean that part of the District in which the officers
and the authorities of the ghillong Minicipality continued
to exercise powers and discharge duties as before. In our
opinion, the jurisdiction of the District Council of the
Khasi-Jaintia Hills extends to the Bara Bazar area and as
such the inpugned orders issued at the instance of the
appellants to the first respondent in each of these two
appeals restraining themfromconstructing shops in the
af oresaid area are not invalid.

In the result, the appeals are allowed, the ‘Judgment. and
orders appealed fromare set aside and the wit petitions
are dismssed. Considering the circunstances of the case we
make no order as to costs.

V.P.S. Appeal s al | owed.
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