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ACT:

Travancore-Cochin Public Safety Measures Act 5 of 1950, s.
3-Validity of--Constitution of India, Art. 304(b) proviso-
Bill introduced in pre-Constitution period-Anended by Sel ect
Conmi tt ee- Moved again and passed in post - Constitution
peri od- Presi dent’s sancti on when required-Travancore-Cochin
Vegetable O ls and G| cakes (Forward Contracts Prohibition)
Order, 1950--Continuance of.

HEADNOTE

The Veget abl e Gls and Ol seeds (Forward Contracts
Prohibition) Oder. 1119 ME. prohibiting inter alia forward
trading in cocoanut oil, was pronul gated by the Maharaja of
Cochin State in 1944. The Order continued in force  under
various Cochin Laws including Proclamation 5 of 1122 and Act
8 of 1122. Wen the State of Cochin acceded to India and
the combi ned State O Travancore-Cochin was fornmed, the said
proclamation 5 of 1122 and Act 8 of 1122 as also the orders
etc. passed thereunder were continued by the | Travancore-
Cochin Adm nistration an Application of Laws Act 6 of =~ 1125.
In exercise of the powers under these |aws the Travancore-
Cochin Government pronulgated on 8th Mrch 1950, t he
Travancore- Cochin Vegetable Gls and QO cakes (Forward
Contracts Prohibition) Oder, 1950, whereby the prohibition
against forward trading in certain oils including cocoanut

oil was continued. Then came the Travancore-Cochin Public
Safety Measures Act 5 of 1950, which with effect from 30th
March 1950 repealed a nunber of enactnents i ncl udi ng

Proclamation 5 of 1112 and Act 8 of 1112, but by s. 73(2)
continued the orders etc. passed under the repeal ed Acts as
if they had been passed under its s. 3. The Bill relating to
Act 5 of 1950 was introduced in the State Legislature before
the passing of the Constitution, but thereafter it was
amended by the Select Conmittee, and the anended Bill was
noved in and passed by the Legislature in the post-
Constitution period. By Anending Act 52 of 1950, the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 13

Essential Supplies (Tenporary Powers) Act 24 of 1946 was
extended to Part B States, and became effective in Cochin
area from August 17, 1950. Section 17(4) of the |ast
mentioned Act replealed Act 5 of 1950, but continued the
orders etc passed thereunder
In 1952 the appellant entered into contracts for the
purchase of cocoanut oil on one nonth's 'vaida' through the
agency of the respondent who was a Pakka Adatia. The
contracts were entered intoin territory which fornerly
formed part of the State of Cochin. On the due date the
appel l ant failed to take delivery of the goods or to pay the
difference in price whereupon the respondent filed a suit
for damages. The appellant’s defence was that the contracts
in question, being forward contracts were in contravention
of the Prohibition O.der of 1950 and therefore void and
unenf or ceabl e. The ~trial court -and H gh Court rejected
this contention and decreed the suit. The High Court took
the viewthat the earlier |aws under which the Prohibition
Order of 1950 was passed were repeal ed by Act 5 of 1950 and
the Orders thereunder could not be deemed to continue under
s. 3 of the latter Act because that section Was void for
non-conpliance wth the provisoto Art. 304(b) of the
Consti tution. In appeal by certificate to this Court the
guestions that fell for

41
consideration were : (i) whether the Prohibition Oder of
1950 was void on the -round that it dealt wth future
markets on which Parlianment had the, exclusive power to
legislate; (ii) whether s. 3 of ‘Act 5 of 1950 fell wthin
the scope of Art. 304(b) of the Constitution; (iii) whether
sanction of the President was required under the proviso to
Art. 304(b) when the Bill relating toAct 5 of 1950 was
noved in the Legislature after having been anmended by the
Sel ect Committee.
HELD : (i) |In the present case it was not necessary to
express any opinion on the questi on-whether the Prohibition
Order of 1950 was void for want of |egislative conpetence,
for if it was void it would have to be treated as” non est
and the earlier Prohibition Oder of 1119 would continue in
force right up to 30th March 1950. Consequently on the 30th
March 1950 either the Prohibition Oder 1119 or the
Prohibition Order of 1950 nust be held to have been in force
in Travancore-Cochin and to have continued in force  under
Act 5 of 1950. [47 CE 48 E-G
Waverly Jute MIls Co. Ltd. v. Raynon & Co.-(India) Private
Ltd., [1963] 3 S.C.R 209, referred to.
FirmA T. B. Mehtal Majid & Co. v. State of Madras & Anr.,
[1963] Supp. 2 S.C.R 435, distinguished
(ii) An order prohibiting Forward contracts would clearly be
an order prohibiting a class of comercial transactions
relating to an essential article which in the present case
was cocoanut oil. The conferment of power on a | State
CGovernment to prohibit such transactions clearly permts
imposition of restrictions on the freedom of trade or
commerce and therefore falls within the scope of cl. (b)  of
Art. 304 of the Constitution. [49 E-F]
(iii) The Hi gh Court was wong in holding that the Bil
relating to Act 5 of 1950 was again introduced and nmoved in
the legislature after being anended by the Select Committee.
Once the Bill was introduced was referred to the Select
Conmittee. There was therefore no question of the Bil
being i ntroduced again after the Select Committee had sub-
mtted its report. [50 CH
The High Court was also wong in holding that a Bill wthin
the purview of Art. 304(b) cannot be nobved w thout the prior
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sanction of the President. |In the relevant articles of the
Constitution whatever prohibitionis laid dowmm relates to
the introduction of a Bill in the Legislature. There is no
reference at any stage to a Bill being noved in a House.
The | anguage thus used in the Constitution clearly points to
the interpretation that in the proviso to Art. 304 the word
"introduced’” refers to the Bill, while the word ’'noved
refers to the anendnment. [52 B-(C

The proviso to Art. 304(b) will have to be conplied with at

the initial stage of the introduction of the Bill if it is
applicable at that stage, whereas conpliance wll be
required either at the stage when anendnments are noved in
the Select Committee, or when the Bill with amendnments as
reported by the Select Conmittee is noved in the House for
consideration, it any anendnent is covered by Art. 304,

because of the requirenent that no amendnent can be noved
wi t hout the previous sanction of the President. [54 D

(iv) In the present case the original introduction of the
Bill was valid because at that stage the proviso to Art. 304
was not .in force at all as

Sup Cl/69- -4

42
the Constitution had, not vyet cone into force; while
subsequently when ‘the Bill was pending in the State

Legi slature no anendnment was noved in respect of which
sanction of the President was required under the proviso.
Section 3 of Act 5 of 1950 was passed by the House as it was
contained originally in the validly introduced Bill and
cannot, therefore, be held to be void for non-conpliance
with the proviso to Art. 304. This section being valid
either the Prohibition Oder of 1119 or  the Prohibition
Order of 1950, nust be held to be validly continued in force
by this Act 5 of 1950 and to have continued to renmain in
force thereafter wunder the proviso to  s. 17(4) 'of the
Essential Supplies (Tenporary Powers) Act 24 of 1946. Under
either of these orders the transactions entered into between
the appell ant and the respondent were prohibited and having
been entered into against the provisions of law, ‘'no party
could claimany rights in respect of the contracts in the
suit. [54 D (

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeal-No. 693 of 1965.
Appeal fromthe judgnment and decree dated August 9, 1963 of
the Kerala Hi gh Court in Appeal Suit No. 153 of 1959.

M C. Chagla and R Gopal akri shnan, for the appell ant.

H. R Gokhale, R V. Pillai and Subodh Markandeya, for the
respondent.

The Judgnent of the Court was delivered by

Bhargava, J. This appeal by certificate has been filed by
Koteswar Vittal Kamath who was defendant in Original " Suit
No. 12 of 1958 instituted in the Court of the Subordinate
Judge, Cochin, by the respondent-plaintiff, K  Rangappa
Baliga & Co., for recovery of damges for breach of
contracts in respect of goods, purchased by the respondent
on behalf of the appellant, of which the appellant refused
to take delivery on the due dates. There is no dispute that
the respondent was carrying on business as conm ssion agents
and was governed by the trade usage known as Pakka Aadat
System and the appellant under the sane Systemwas placing
orders wth the respondent for purchase of goods. In the
course of these dealings, the appellant placed three orders
for purchase of 100 candies of cocoanut oil for one nonth’s
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vaida’ and, in accordance with those three orders, the
respondent purchased 100 candi es of cocoanut oil on three

di fferent dates, 14th February, 1952 (a) Rs. 455 per candy,
16th February, 1952 @ Rs. 477/8/- per candy and 18th
February, 1952 @Rs. 432/8/- per candy. The period fixed
for delivery under these contracts was one nonth, so that
the due dates for performance of the contracts were 15th,
17th and 19th March, 1952 respectively. The appel | ant
refused to take delivery of the goods on the due dates. It
appears that the closing market rates on those due dates
were Rs. 330, Rs. 335 and Rs. 352/8/- respectively

4 3

which were nmuch | ower than the prices at which these con-
tracts had been entered into a nonth earlier. The
respondent, therefore,  instituted the suit <clainmng the
difference in the two, sets of prices by way of damages
together with the usual comn ssion and brokerage.

The suit was resisted on various grounds, but we are con-
cerned. wi'th one of those grounds which has been canvassed
before us in this appeal. This plea taken on behalf of the
appel l ant- was that all these three contracts were Forward
Contracts and were voi d and unenforceabl e, because they were
made in contravention of the prohibition contained in the
Travancore Cochin Vegetable Ols and Ol cakes (Forward
Contract Prohibition) Oder, 1950 (hereinafter referred to
as "the Prohibition Oder of 1950"). To neet this plea
rai sed on behalf of the appellant, it was urged on behal f of
the respondent that this Prohibition O der of 1950 was void
in view of the fact that the | aw, under which that O der was
passed, was repeal ed in March,. 1950 and its continuance by
the repealing law did not save its validity, ~because the
provi sion of that |aw, under which it was deened to continue
in force, was itself void. W shall presently explain in
detail the situation as to the laws relating to this subject
whi ch prevailed in Travancore-Cochin fromtine to tine;, but
it may here be mentioned that this plea of the respondent
was accepted by the trial Court as well as the H gh Court of
Kerala. As a result of this view taken by those courts, the
suit for damages was held to be maintainable, so that the
trial Court decreed the suit for a sumof Rs.. 18,750 with
interest thereon at 6 per cent per annum and that decree
was upheld by the H gh Court. It is against this decision
of the Hi gh Court that the present appeal has been _brought
to this Court; and the only question argued before us has
been confined to the validity of the contracts, the _breach
of which was the cause of’ action for the claimof ~ damages
by the respondent.

The contracts, which were the subject-matter of the dispute,
were entered into between the parties at Mattancherry ~ which
was situated in the territory of Cochin State before /India
achi eved | ndependence. On the 18th February, 1940, the
Maharaja of Cochin, who was exercising sovereign powers in
the State, made a Proclamation No. 8 of 1115 applying the
provisions of the Defence of India Act No. 35 of 1939
together with the rules and all anendnents to the Act —and
the rules nutatis nutandis in Cochin State. Anot her
provision in the Proclamation also brought into force al
the rules and notifications issued under the Defence of
India Act. There was also a provision that even the rules
or notifications issued in future would automatically apply
in the State. Under the Defence of India Act and the

44

rul es franed thereunder, Vegetable Gls and QO | cakes
(Forward Contracts Prohibition) Oder, 1944 was passed by
the territory of British India and, consequently, as a
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result of Proclamation 8 of 1115, it cane into force in the
State of Cochin. Subsequently, however, the Maharaja, under
that Proclamation 8 of 1115, passed the Vegetable Gls and
QO | cakes (Forward Contracts Prohibition) O der, 1119
(hereinafter referred to as "the Prohibition Order of 1119")
on the 14th April, 1944. This Order, thus, superseded the
earlier Oder which had been passed for British India and
whi ch had becone applicable in Cochin State as a result of
Proclamation 8 of 1115. The Prohibition Oder of 1119, in
clause 3, laid down that "no person shall, after the
specified date for any article to which this Order applies,
enter into any forward contract in that article.” The Order

applied, inter alia, to cocoanut oil, which was the subject-
matter of the three contracts, the breach of which was the
cause of action in the suit. Thereafter, on the 27th
Sept enber, 1946, the WMaharaja promulgated the Cochin
Essenti al Articles Control <and Requi si ti oni ng Power s
Procl amation 3 of 1122, and under clause 9 of this
Procl amation, ~the “orders already namde by the , Cochin

Government ~under~ the Defence of India Act and Rules, as
applied by Proclanmation 8 of 1115, were continued in force,
so that the Prohibition O der of 1119 continued to remain in
force. On the same date, the Maharaja al so pronul gated the
Temporary Energency (Powers) Proclamation 5 of 1122, and,
under clause 2 of 'this Proclamation, the Defence of India
Act and the Rules were continued in force in the State of
Cochin together wth all orders and  notifications issued
under the provisions of that Act and the Rul es. This was
followed by the ,Cochin Essential Articles Control and
Requi sitioning Powers Act 8 of 1122 promulgated on the 4th
January, 1947. Under section9 of this Act, again, all the
rules and orders nmade under the Defence of ~“India  Act or
under the Rules were continued in force in the State of
Cochi n. This was the position of the lawin the State of
Cochin before India achi eved | ndependence.

Subsequently, the State of Cochin-acceded to India and a
conbined State of Travancore-Cochin came into existence
Thereafter, the Travancore-Cochin Administration and Appli-
cation of Laws Act 6 of 1125 was passed and cane-into  force
in the State of Travancore-Cochin with effect from 28th
Decemnber, 1949. This Act defined "Existing law of
Travancore" and "Existing law of Cochin". The latter
expression included "any Proclamation, Act, |aw, order, bye-
law, rule, regulation or notification in force on the
appoi nted day (which was 1st July, 1949) in any portion of
the territories of the State of Travancore-Cochin which
i medi ately before the appointed day formed the territory of
the State of Cochin. By section 4(1) of this Act,

45

the existing |aws of Cochin were continued in force /unti
altered, anended, or repealed by the Legislature  of the
State of Travancore-Cochin or other conpetent authority in
that portion of the territories of the State of Travancore-
Cochin which previously formed the territory of the State of
Cochi n. Thus, wunder this Act, the Tenporary Energency
(Powers) Proclamation 5 of 1122, and the Cochin Essentia
Articles Control and Requistioning Powers Act 8 of 1122 were
continued in force. At the same time, the Public Safety
Measures Ordinance 5 of 1125 was al so pronul gated. It was
in exercise of the powers conferred by these |laws that the
Travancore- Cochin Governnent promulgated the Prohibition
Order of 1950 on the 8th March, 1950. Lastly, t he
Travancore-Cochin Public Safety Measures Act 5 of 1950
(hereinafter referred to as "Act 5 of 1950") canme into force
on the 30th March, 1950. This Act, by s. 73(1), repealed a




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 13

nunber of enactnents, including the Cochin Tenporary
(Enmergency Powers) Proclamation 5 of 1122, and the Essentia
Articles. Control and Requisitioning Powers Act 8 of 1122.
However, the order passed under those Acts or continued by
those Acts were, by s. 73(2) of Act 5 of 1950, further
continued in force and were to be deened to have been made
and were to have effect as if they had been made under this
Act 5 of 1950. The provision, under which they were to be
deened to be nmade and to have effect, was section 3 of this
Act. It was in these circunstances that the validity of s.
3 of Act 5 of 1950 was challenged in the trial Court and in
the Hgh Court. The High Court has declared s. 3 to be
void, while holding that s. 73 is valid. The H gh Court
concl uded as a result that the various orders and
notifications, including the Prohibition Orders of 1119 and
1950. <ceased to be in force, so that there was no
prohibition at all invalidating forward contracts after the
30th March, 1950. |t was on this viewthat the contracts,
which ‘were the basis of the claimof the respondent, were
held to bevalid justifying the passing of the decree for
damages for breach of those contracts. The question, in
these circunstances, which falls for determnation in this
appeal is whether the H gh Court was right in holding that
s. 3 of Act 5 of 1950 is void.
In this connection, our attention was al so . drawn by | earned
counsel for the -appellant to the ~Essential Suppl i es
(Tenporary Powers) Act 24 of 1946, to which  reference was
not nade by the H gh Court. This Act was anended by the
Essential Supplies (Tenporary Powers) Amendnent. Act 52 of
1950 and a new sub-section (4) was introduced in section 17
to the follow ng effect -
" (4) If imrediately before the day, on which
this Act cones into force in a Part B State,
there is in force
46
in that State any law which corresponds to
this Act, such corresponding | aw shall on that
day stand repealed in so far as it relates to
any of the essential comvpdities governed by
this Act
Provided that any order made and in force
i medi ately before that day in the said State
shall continue in force and be deened to be an
or der made under this Act, and al
appoi nt nent s made, i cences or permts
granted, and directions issued, under -any such
order and in force inmedi ately before that day
shall likewise continue in force, and be
deened to be nmade, granted or  issued in
pursuance of this Act."
The Essential Supplies (Tenporary Powers) Act 24 of 1946, by
the sane Amendi ng Act 52 of 1950, was extended to the  whole
of India except the State of Janmu & Kashmr, but wth a
direction that it shall come into force in a Part B State to
which the Act extends only on such date as the Centra
CGovernment nmay, by notification in the Oficial Gazette
appoint in this behalf, and different dates may be appointed
for different Part B States. 1In exercise of this power
conferred on the Central CGovernnent, a notification was
i ssued on 17th August, 1950, S.R O 391 appointing 17th day
of August, 1950 as the date on which that Act was directed
to come into force in all Part B States to which it
extended. This notification was published in the Gazette of
India Extraordinary Part Il-section 3. The result was that,
under the principal clause of S. 17(4) of this Act 24 of
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1946, Act 5 of 1950, which was in force in Travancore- Cochin
on the 17th August, 1950, stood repeal ed; but rules, orders
and notifications wunder that Act, or which continued in
force wunder that Act, were to further continue in force
under the proviso to S. 17(4) notwi thstanding the repeal of
Act 5 of 1950. Thus, in the year 1952, when the contracts
in suit were entered into, the Essential Supplies (Tenporary
Powers) Act 24 of 1946 wasin force in Travancore-Cochin and
only those orders nade earlier could be held to be effective
whi ch had been continued by this Act and the previous Acts
applicable in that State.

The question of wvalidity of the contracts, in t hese
ci rcunst ances, will clearly depend on whether future
contracts in cocoanut oil were prohibited by any law or
orders or notifications which continued in force in 1952
after the Essential Supplies (Tenporary Powers) Act 24 of
1946 had conme into force in the State of Travancore-Cochin
on 17th August, 1950.- This opens the question whether any
prohi bitory order was validly in force on the 17th August,
1950. I'n turn, the answer to this question will depend on
whether a valid prohibitory order-was in force on 30th
Mar ch, 1950 whi ch coul d continue in force under S

47

73(2) of Act 5 of 1950. < The only two wearlier prohibitory
orders were the/ Prohibition Oder of 1119 and t he
Prohibition Oder of 1950. On this aspect, reliance was
pl aced on behal f of the respondent on-the circunstance that,
under Entry 48 of List 1 of the Seventh Schedule to the
Constitution, the ‘Parlianent had the exclusive power to
legislate on the subject of stock exchanges and future
markets, and this Court has already held in Waverly Jute
MIlls Co. Ltd. v. Raynon & Co. (lndia) Private Ltd.(1) that
a legislation on Forward Contracts would be a | egislation on
future narkets, so that a State Legislature. 1is not
conpetent to legislate in respect of Forward Contracts under
its power of legislation conferred by Entry 26 of List Il
which relates to trade and commerce within the State. On
this basis, it was argued that the State Governnent, on 8th
March, 1950, was not conpetent to issue the Prohibition
Order of 1950, as that Order was very clearly a piece of

| egislation on forward contracts. |t appears to us that, in
the present case, we need not express any final opinion on
this question. If it is held that the Governnent of

Travancore-Cochin was conpetent to pass this Prohibition
Order of 1950, because the power was derived under Act 8 of
1122 which was validly in force in the State on 8th March

1950, then that would be- the Order which would continue in
force under s. 73 (2) of Act 5 of 1950. On the other hand,
i f it be held that the State Governnment could not
conpetently pass the Prohibition Order of 1950, because it
was a piece of legislation on forward contracts, that @ O der
woul d have to be treated as void and non est. Ther eupon

the wearlier Prohibition Order of Il 19 would continue in
force right wup to 30th March, 1950. Act 8 of 1122 had
continued in force the Prohibition Oder of 1119 wth the
qualification that it was to remain in force until it was
superseded or nodified by the conpetent authority under the
provisions of this Act 8 of 1122. When the Prohibition O -
der of 1950 was purported to be issued on 8th March, 1950,
it was not Jlaid down that it was being issued so as to
supersede the earlier Prohibition Order of 1119. |If it had
been a valid Oder, it would have covered the sane field as
the Prohibition Oder of 1 1 19 and, consequently, would
have been the effective Oder under which the rights and
obligations of parties had to be governed. On the other
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hand, if it be held to be void, this Oder will not have the
effect of superseding the earlier Oder of 1119. Learned
counsel for the respondent, however, urged that t he
Prohibition Oder of 1119 cannot, in any case, be held to
have continued after 8th March, 1950, if the principle laid
down by this Court in FirmA T.B. Mehtab Majid & Co. .
State of Madras and Another ( 2 ) is applied. |In that case,
rule 16 of the Madras GCeneral Sales Tax (Turnover &
Assessnent) Rul es,
(1) [1963] 3S.C. R 209.
(2) [1963] Supp. 2S.C R 435.
48
1939 was inpugned. A newr. 16 was substituted for the old
r. 16 by publication on Septenber 7, 1955, and this new rule
was to be effective fromilst April, 1955. The Court held
that the newr. 16(2) was invalid, because the provisions of
that rule contravened the provisions of Art. 304(a) of the
Consti tution. Thereupon, it was urged before the Court
that, if the inpugned rule be held to be invalid, the old r.
16 gets revived, so that the tax assessed on the basis of
that rule will be good. The Court rejected this subnission
by hol ding that :
"Once the old rule had been substituted by the
new rule, it ceases to exist and it does not
automatically get revived when the newrule is
held to be invalid."
On that analogy, it was argued that, if we hold that the
Prohi bition Order. ‘of 1950 was invalid, ‘the previ ous
Prohibition Oder of 1119 cannot be held to be revived.
This argument ignores the distinction between supersession
of a rule, and substitution of a rule. Inthe case of Firm
A. T.B. Mehtab Majid & Co(1), the newr. 16 was substituted
-for the old r. 16. The process of substitution consists of
two steps. First, the old rule is made to cease to ' exist
and, next, the new rule is brought into existence in its
pl ace. Even if the newrule be invalid, the first step of
the old rule ceasing to exist cones into effect, and it was
for this reason that the Court held that, on declaration of
the newrule as invalid, the old rule could not be held to
be revived. In the case before us, there was no
substitution of the Prohibition Order of 1950 for the
Prohibition Oder of 1119. The Prohibition O'der of 1950
was pronul gated i ndependently of the Prohibition O.der of
1119, and because of the provisions of law it woul d have had
t he effect of naking the Prohibition Oder of 1119
i noperative if it had been a valid Oder. I f t he
Prohi bition Order of 1950 is found to be void ab initio, it
coul d never make the Prohibition Oder of 1119 inoperative.
Consequent |y, on the 30th March, 1950, ei ther the
Prohibition Order of 1119 or the Prohibition O der of 1950
nust be held to have been in force in Travancore-Cochin, so
that the provisions of s. 73 (2) - of Act 5 of 1950  would
apply to that Order and would continue it in force. Thi s
further continuance after Act 5 of 1950, of course, depends
on the validity of section 3 of Act 5 of 1950, because  s.
73(2) purported to continue the Order in force under that
section, so that we proceed to exam ne the argunent relating
to the validity of s. 3 of Act 5 of 1950.
The wvalidity of this section is challenged on the ground
that it is hit by the prohibition laid down in clause (b) of
Art. 304 of the Constitution and is not protected by the
proviso to that article. The relevant provisions of that
article are as foll ows
(1) [1963] Supp. 2 S.C.R 435.
49
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"304. Notwithstanding anything in article 301
or article 303, the Legislature of a State nay
by | aw

(@) . e

nd
(b)i npose such reasonable restrictions on the
freedom of trade, commerce or inter-course
with or within that State as may be required
in the public interest
Provided that no Bill or anendnent for the
pur poses of clause (b) shall be introduced or
noved in the Legislature of a State w thout
the previous sanction of the President."
The first point that was urged by |earned Counsel for the
appellant was that s. 3 of Act 5 of 1950 did not require
conpliance with the proviso, because it was not a piece of
| egi sl ation for purposes of clause (b) of Art. 304; but -we
are unable to see any force in this subm ssion. It is
enough' to refer toclause (f) of section 3(2) whichis the
provi sion _under ~which a Prohibition Oder relating to
For war d Contracts could have been passed, and t he
Prohibition Order of 1119 or the Prohibition Oder of 1950
can be held to be continued in force. Under s. 3 (2) (f),
power is conferred on the State CGovernment to nmake an order
whi ch may provide for regulating or prohibiting any class of
conmrer ci al or financial transactions relating to any
essential article which, in the opinion of the Governnent,
are, or if unregulated are likely to be, detrimental to
public interest. An Order prohibiting Forward Contracts
woul d clearly. be an Order prohibiting a class of comercia
transactions relating to an essential article which, in this
case, was cocoanut oil. The confernment of power on a State
CGovernment to prohibit such transactions clearly permts
imposition of restrictions on the freedom of trade or
comerce and, therefore, falls within the scope of clause
(b) of Art. 304 of the Constitution. This argument advanced
on behal f of the appellant nust, consequently, be rejected.
However, the question that has to be further examined is
whet her this Act 5 of 1950 was void, because the provisions
of the proviso to Art. 304 were attracted and the Act was
passed wi thout conmplying with the requirenents of the
pr ovi so.
It appears that the Bill, which energed ultimately as Act 5
of 1950, was first introduced in the Legislative Assenbly of
the State on 13th Decenber, 1949, and was  referred “to a
Sel ect Committee on 14th Decenber, 1949. That was at a tine
when the Constitution had not cone into force and there was
no requirement under the CGovernnent of India (Act, 1935,
which was applicable, simlar to that laid down by the
proviso to Art.
50
304. The Bill was subsequently nodified and re-drafted by
the Select Committee and was presented before the Assenbly
on 23rd March, 1950 after the Constitution had cone into
force. The Mnister-in-charge noved that the Bill be taken
into consi deration, whereupon discussion on the Bi |
proceeded and it was finally passed by the Assenbly on 29th
March, 1950. The Bill received the assent of the Raj]
Pramukh of the State and was brought into force, havi ng
been published by notification dated 30th March, 1950. The
poi nt urged on behal f of the appellant was that the Bi
was introduced in the State Legislature on a date prior to
the date of the Constitution when Art. 304 and the proviso
to it had not cone into force, so that no prior sanction of
the President was required for introduction of the Bill.
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The Bill having been validly introduced remai ned pending in
the State Legislature under Art. 389 and the proceedings
taken in the Legislature before the Constitution came into
force were to be deened to have been taken in t he
Legislature of the State which became seized of the Bil

after the enforcement of the Constitution. It was further
urged that no amendnent was noved in the State Legislature
after the Constitution cane into force which could be hit by

t he restriction laid down in Art. 304(b) of t he
Constitution. The material provisions, including section 3
were enacted in the original formin which the Bill had
already been introduced in Decenber, 1949. In t hese
circunstances, it was subnitted that no occasion arose for
conplying with the requirenents of the proviso. The Bil

was validly introduced without the previous sanction of the
Presi dent and no amendnent was nmoved subsequently to that
Bill requiring the President’s sanction after t he
Constitution came into force, so that Act 5 of 1950 as
passed by the Legislature on 29th March, 1950 and brought
into force on 30th March, 1950 cannot be held to be void for
non- conpliance with the requirenents of the proviso to Art.
304.

On behal f of the respondent, however, reliance was placed on
the view expressed by the H gh Court in the judgnent under

appeal that the /'mere fact that the Bill was originally
introduced on a date prior to the date of the Constitution
will not save s. 3 fromthe operation of the proviso to

clause (b) of Art. 304. The High Court relied on the fact
that it was only subsequent to the coming into force of the
Constitution that the Bill inits final formas redrafted by
the Select Committee was introduced and noved in the State
Legi slature. W are unable to accept the view taken by the

H gh Court. Once the Bill was wvalidly introduced in
Decenber, 1949, it remai ned pending in the Legislature even
when it was referred to the Select Committee. There  was,
therefore, no question of the Bill being introduced again
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after the Select’ Conmittee had submitted its report. Even
if the Bill was nodified and redrafted by the Select
Committee, that will make no difference. That would be a
nodi fication and redrafting of the Bill at a stage when the
Bill was still pending in the Legislature, so that there

woul d be no fresh introduction of the modified or redrafted
Bill.

The High Court, in this connection, relied on two earlier
deci si ons of the sane Court in GCeorge v. State of
Travancore- Cochin, (1) and State v. Philipose Philip(2). In
fact, the H gh Court, in the present case, expressed its
decision in al nost the sane | anguage as was contained in the

case of CGeorge v. State(l). |In the second case of State v.
Phi i pose Philip (2 ) this aspect was not clearly
di scussed. The point, however, was considered in detail by

a Full Bench of that High Court in U ahannan Mathai v.
State(3). The High Court interpreted the expression "No
Bill or anendnent shall be introduced or noved" in the
proviso as requiring that the Bill should neither be
i ntroduced nor nmoved wthout the prior sanction of the
President, and, since in the case of Act 5 of 1950, the Bil

was nmoved for consideration, wthout the prior sanction of
the President, on 23rd March, 1950, after the Constitution
had cone into force, there had been non-conpliance with the

provi so. The Court rejected the contention put forward
before it that what the proviso really stipulates is that no
Bill "shall be introduced" or "amendnent noved" in the

Legislature of a State without the previous sanction of the
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Pr esi dent . That argunent was advanced on the basis of the
maxi m ' Reddendo singula singulis’ which, according to
Bl ack’s Interpretation of Laws, neans :
"Where a sentences in a statue cont ai ns
several an tecedents and several consequences,
they are to be read distributively; that is to
say, each phrase or expression is to be
referred to its appropriate object.”

The Court based its decision on the view that, if the
interpretation wurged before it was accepted, it would be
possible to introduce a Bill which required no Presidentia

sanction, get it amended by a Select Commttee in such a way
as to nake it require the Presidential sanction in case it
was originally introduced in the anended formand then pass
it into law, and thus escape the necessity for the prior
Presi denti al sanct i-on provided by Art. 304 of t he
Consti tution. It 'was held that there can be no doubt that
such a result could never have been intended by the nakers
of the Constitution. In our opinion, the Hi gh Court did not
correctly —appreciate the position. The |anguage of the
provi so cannot-be interpreted i nthe manner accepted by the

H gh Court

(1) AI.R 1954 Tra-Co. 34. (2) A I.R 1954 Tra-Co.
257.

(3) AIl.R 1955 Tra-Co. 82.
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wi thout doing violence to the rules of construction. | f
both the words "introduced" or "nmoved" are held to refer to
the Bill, it nust necessarily be held that both those words
will also refer to the word "amendnent”. On-the face of it,

there can be no question of introducing an anmendnent.
Amendnents are noved and then, if accepted by the House,

incorporated in the Bill before it is passed. There is
further an indication in the Constitution itself that
wherever a reference is made to a Bill, the only step
envisaged is introduction of the Bill. There 'is no
reference to such a step as a Bill being noved. The
articles, of which notice may be taken in this connection

are Articles 109, 114, 117, 198 and 207. In~all  these
Articles, whatever prohibition is laid down relates to the
introduction of a Bill in the Legislature. There is no
reference at any stage to a Bill being moved in a House.

The | anguage thus used in the Constitution clearly points to
the interpretation that,- even in the proviso to Art. 304,
the words "introduced" refers to the Bill, while the word
"nmoved" refers to the anendnent.

So far as the danger of evasion of this proviso envisaged by
the High Court is concerned, it appears that the H gh Court
i gnored the circunstance that, even when the Bill is before
a Select Committee, it continues to be pending in the House,
so that, if it is nodified or redrafted, there is “amendnment
of the: Bill at that stage. |If an anmendnent is introduced
at that stage while it is under consideration of the ' Select
Conmittee, the proviso nmay becone applicable and, for a
val id proposal to introduce such an anendnent in the Select
Conmi ttee, prior sanction of the President wll be-
necessary.

In this connection, we may take notice of the Rules of
Procedure and Conduct of Business in Lok Sabha, because we
have been assured by |earned counsel for parties that the
Rul es of Procedure for the State Legislature in Travancore-
Cochin were sinilar. The Rules of Procedure we are
referring to are those which were adopted by the Lok Sabha
on 28th March, 1957. Rules 64 to 73 deal wth the
introduction and publication of Bills, and Rules 74 to 78
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with notions after introduction of Bills. Rules relating to

amendnments to clauses, etc. and consideration of Bills are

Nos. 79 to 92. Rule 65(2) ensures conpliance with the

proviso to Art. 304 of the Constitution where it is

appl i cabl e by laying down that:
"If the Bill is a Bill whhich under the
Constitution cannot be introduced without the
previous sanction or recommendation of the
President, the nmenber shall annex to the
notice such sanction or reconmendati on
conveyed through a Mnister, and the notice
shall not be valid until this requirement is
conplied with."
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Simlarly, Rule 81 deals wth the procedure when an

amendnent is noved by | ayi ng down t hat
"I'f ~any nenber desires to nove an anendnent
which under the Constitution cannot be noved
wi t hout the pr evi ous sanction or
recomrendation of the President, he shal
annex to the notice required by these rules
such sanction or recomendation conveyed
through-a M nister and the notice shall not be
valid  until this requirement 1is conpl i ed
with/ "

Thus, the requirenent’ of previous sanction of the President

under the proviso to Art. 304 has to be satisfied by

produci ng the sanction either before introducing the Bill or

bef ore noving the amendnent, as the case may be.

Rules relating to Select Commttees on Bills are Nos. 298 to

305, anobngst which Rule 300-is of inportance and nmay be

repr oduced

"300. (1) |If notice of a proposed amendnent has not been

given before the day on which the Bill is taken up by the
Sel ect Committee, any menbernay object” to the nmoving of the
amendment and -such objection shall prevai l unl ess the

Chairman al |l ows the amendnment to be noved.

(2) In other respects, the procedure in a Select Conmittee
shall, as far as practicable, be the sane as is followed in
the House during the consideration stage of a Bill, wth
such adaptations, whether by way of nodification, addition
or omssion, as the Speaker nmay consider necessary or
convenient. "

This Rule nakes it clear that, before a Bill can be nodified
or redrafted by the Select Comittee, anmendnents have to be
noved by the menbers of the Conmittee and when any anendnent

is moved, the procedure in the Select Conmittee is to be
the same as is followed in the House during the
consi deration stage of a Bill as far as practicable, though

subject to such adaptations as the Speaker nmay consider
necessary or convenient. This Rule, thus, envisages-that the
requirenment of r. 81 in respect of an anendment noved in
the House wll have to be conplied with when a simlar
amendment is nmoved in the Select Conmittee Learned counse
appearing for the respondent urged that, in interpreting r
300, we should not enlarge its scope so as to include in it
the applicability of such Rules as r. 81 which, according to
him can only be attracted when an anendnent is noved in the
House of the Legislature itself. Even if this subm ssion
were to be accepted by us, it appears that it will not be
possible to evade the applicability of the proviso to Art.
304, because, when the Bill as reported by the Sel ect
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Conmittee comes before the House again, the Mnister-in-
charge or the nenber nmoving the Bill will have to nove the
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Bill for consideration in the House. At that stage, when he
noves the Bill for consideration of the House in the
nodified or redrafted formthe nove nade by himw Il anount
to noving the original Bill with the amendnents reported by
the Select Conmmittee. |In such a case, obviously r. 81 would
apply at that stage, so that, before the nodified or anended
Bill 1is moved in the House for consideration, the sanction
of the President wll have to be produced i f t he
nodi fication or redraft has the result of incorporating an
amendment covered by the proviso to Art. 304. In these
circunmstances, we do not think that the |anguage of the
proviso requires to be interpreted in the manner accepted by
the Full Bench of High Court of Travancore-Cochin in the

case of U ahannan Mathai v. State(l). The proviso will have
to be conplied with at the initial stage of the introduction
of the Bill if it is applicable at that stage, whereas
conpliance wll be required either at the stage when
amendnents are noved-in the Select Conmttee, or when the
Bill as 'reported by the Select Commttee,is noved in the

House for consideration, because of ‘the requirenent that no
amendnment -can be noved w thout the previous sanction of the
Pr esi dent . In the present case, the original introduction
of the Bill was valid, because, at that stage, the proviso
to Art. 304 was not in force at all as the Constitution had
not yet cone into force; while, subsequently, when the Bil
was pending in the State Legislature, no anendnent was noved
in respect of which sanction of the President was required
under the proviso. Section 3 of Act 5 of 1950 was passed by
the House as it was contained originally in the validly
introduced Bill and cannot, therefore, be held to be void
for nonconpliance with the proviso to Art. 304. This section
being wvalid, either the Prohibition Order of 1119 or the
Prohibition Order of 1950 nust be held to have been validly
continued in force by this Act 5 of 1950 and to have
continued to remain in force thereafter under the proviso to
s. 17(4) of the Essential Supplies (Tenporary Powers) Act 24
of 1946. Under either of those Orders, the transactions
entered into between the appellant and the respondent’' were
prohi bited and, having been entered into against t he
provisions of law, no party can claimany rights in respect
of the three contracts in suit. The claimfor damages for
breach of those contracts by the respondent against the
appel | ant was, therefore, not naintainable.

The appeal succeeds and is allowed wi th costs
t hroughout. The decree passed by the H gh Court i's set aside
and the suit is dismssed.
G C Appeal all owed.
(1) A 1.R 1955 Tra-Co. 82.
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