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ACT:

I ncome Tax Act 1922, s. 12(2)-Assessee borrowed noney froma
bank and bought shares-Agreenent provided that dividend
etc., on shares declared after a certain date shall be held
by the bank for the benefit of the assessee Shares not taken
delivery of by the assessee by the stipulated date-D vidend
declared, it accrued to the assessee.

Section 12(2), scope of-Interest paid on |oan ‘and danages
pai d-1f perm ssibl e deduction

HEADNOTE

The assessee borrowed a | arge sum of noney froma bank and
purchased shares fromit; but did not take delivery of the
transfer forns and share certificates by naking paynent of
the purchase price. Cause (3) of the agreenent, however,
stipulated that if the shares were not taken delivery of by
a certain date, dividends, rights, bonuses etc. which m ght
be declared after that date would be held by the bank for
the benefit of the assessee; and that the assessee woul d be

liable to pay interest on the purchase price. Clause (4)
provided that if the assessee did not take delivery of the
shares by a certain date, the bank would be at liberty to
sell the undelivered shares and to hold the assessee |Iliable

for the difference in the. price fetched by the shares.

The assessee paid to the bank over two | acs of rupees by way
of interest and nore than a | ac of rupees by way of danmages
for failure to take delivery of the shares. A sum of Rs.
95,000 odd was earned as dividend by the assessee  on the
shares.

The I ncome Tax O ficer disallowed the claimof the assessee
for deduction Linder s. 12(2) of the Indian Income Tax Act
1922 of the interest on the | oan and danages paid by him to
the bank but included the dividend earned on the shares in
his total incone. On appeal the Appellate Assi st ant
Conmi ssioner affirmed the view of the Incone Tax Oficer
The Tribunal, on the other hand, held that since there was
no transfer of equitable title in the shares to the assesee
he was not entitled to any deduction of interest; disallowed
the deduction of damages paid by the assessee but excl uded
the dividend fromhis total incone on the ground that it was
not dividend earned by him On reference, the H gh Court
affirmed the findings of the Tribunal
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Al'l owi ng the appeal in part,

HELD : (1) The High Court and the Tribunal were wong in
taking the view that the Income Tax Oficer rightly
disallowed the interest clained by the assessee. Thi s

amount was a perm ssi bl e deduction under s.12(2) of the Act
and should have been allowed. There is a direct nexus
bet ween the anount paid by the assessee as interest and the

earning of the dividend i ncone. [546 A-B]

(2) In the Bank of Indiav. J. A H Chinoy A Il.R 1950
P.C. 90 at 97, the Privy Council held that even though a
transaction nmay not ampunt to an acquisition of equitable
interest, yet as between the vendor and the purchaser a term
regardi ng paynent of the declared dividend would be fully
ef fective because once the dividends are declared, they wll

be deened to have accrued to the purchaser even though there
may not have been any transfer of equitable title to the
purchaser. C ause(3) of the agreenent read in the [ight of
this decision shows that even iif there was no transfer of
equitable title to the assessee, since the dividend declared
woul d be ‘an-addi ti onal source of incone to him the assessee
would be entitled to deduct the interest paid on the | oan
for acquiring the shares. [541 E & H]

538

(3) An analysis of s.12(2) of the Indian Income Tax Act
1922 shows that /before this provision could apply, the
following conditions nust be fulfilled; (i) the expenditure
nmust have been incurred solely and exclusively for the pur-
pose of earning income or nmaking profit; (ii) t he
expenditure should not be isthe nature of a capita

expenditure; (iii) the-amountin question should not be in
the nature of personal expenses of the assessee; (iv) the
expenditure should be incurred in the accounting year; and
(v there nust be a clear nexus between the expenditure
incurred and the inconme sought to be earned. [542 E- @

In the instant case (i) a genuine and bona fide contract had
been entered into between the assessee and the bank for
transfer of a large nunber of shares to the assessee; (ii)
the assessee, in pursuance of this agreenent raised the | oan
fromthe bank and paid interest for this purpose; and’ (iii)
under «cl.(3) of the agreenment the  dividends, rights and
bonuses etc., were held by the bank for the benefit of the
assessee after they were decl ared.

Eastern Investnments Ltd. v. Conm ssioner of Incone Tax, West
Bengal 20 |I.T.R 1 and Bonbay Steam Navigation Co. (1963)
Private Ltd. v. Conmi ssioner of |ncone-tax, Bormbay 56 I.T.R

52, 59, followed.

J. K. Commercial Corporation Ltd. v. Conmissioner of
I ncome-tax, U P. 72. I.T.R 296 and Comm ssi oner of
I ncome-tax, Bonbay Cty | v. H M Mharani Vijaykuverba
Saheb of Mrvi 100 |I.T.R 67, approved.

O nerods (India) Private Ltd. v. Conm ssioner of |ncone-tax,

Bonbay City 36 I.T.R 329 and Smt. N rmala M Doshi v.

Conmi ssi oner of Income-tax, Bombay City 11 82 |.T.R ' 648,

referred to.

(4) Since the assessee’s main business was not dealing in
shares, damages were paid by himdue to his own default.

The damages paid would, therefore, be capital expenditure.

[546 C]

(5) The dividend earned by the assessee should be included
in his total income. [546 F]

JUDGVENT:
ClVIL APPELLATE JURISDICTION : Civil Appeal No. 1519 of
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1971.

Appeal by Special Leave fromthe Judgnent and Order dated
22-1-1971 of the Delhi H gh Court in 1. T. Reference No. 25
of 1966.

Bi shanber Lal for the Appellant.

V. P. Raman, Addl. Sol. Genl. and J. Ramamurthi for the
Respondent .

The Judgrment of the Court was delivered by

FAZAL ALI, J. In this appeal by special |eave, the assessee
who is an individual had purchased a | arge nunber of shares
from the Bharat Bank Ltd. for Rs. 44,14,990/- by borrow ng
this armount fromthe, Bharat Bank and he paid interest of
Rs. 2,04,744/- on the said anpbunt. In fact four years back
i.e. in 1944-45 the joint famly of which the assesses was a
menber had sold these very shares along with other shares to
the Bharat Bank Ltd.~ The agreenent by which the assessee
purchased these shares i's dated February 5, 1948 and is to
be found at Annexure A on p. 19 of the Paper Book. 1In spite
of the fact that the assessee had agreed to buy the shares
from the Bharat Bank Ltd. he did not take delivery of the

transfer forms and the share certificates by nmaking paynent
of the purchase price. Under the agree-

539
ment dated February 5, 1948 it was agreed that the shares
woul d be taken delivery of on or before March 31, 1948. It

was further agreed that if the shares were not taken
delivery of by this date, the dividends, rights, bonuses
etc. which may be declared after that date, namely, March
31, 1948 will be held by the Bank for the benefit of the
assessee and the assessee would be liable topay interest at
the rate of 6% p.a. on the purchase price fromApril 1, 1948
till actual delivery of the shares’ Clause (4) of the
agreenment provided that if for any reason the shares were
not taken delivery of by March 31, 1951, ‘the Bank w || be at
liberty to sell the then undelivered shares and to hold the

assessee liable for the differencein the price fetched by
the shares. The assessee did not take delivery of 'some of
the shares wuntil March 31, 1951 and paid a sum of Rs.
1, 05,000/ - as damages for his failure to take delivery as
stipulated in the agreenment between the parties. It is also
the adnmtted case of the parties that the assessee earned a
di vidend i ncome of Rs. 95,664/-. The assessnent year in the
instant case is 1953-54 i.e. the previous year -ending
Septenber 30, 1952. The assessee clained that be was

entitled to deduct the interest paid for acquiring the
shares worth Rs. 44,14,990/- and, therefore, a sumof Rs.,
2,04,744/ - was deductible under s. 12(2) of the 1ncone-tax
Act, 1922-hereinafter referred to as "the Act’. [t was
further alleged by the assessee that even the damages
amounting to Rs. 1,05,000/- which he had paid to the Bharat
Bank for not taking delivery of the shares were also
deducti bl e because this was a busi ness expendi t ure.
Finally, the assessee also clained that the sum of Rs.
95, 664/ being the dividend i ncome was not to be included in
the total inconme of the assessee. The Incone-tax Oficer
rejected all the pleas taken by the assessee and disall owed
the deductions clainmed by the assessee as nentioned above.
The I nconme-tax O ficer also included the sumof Rs. 95, 664/-
in the total income of the assessee.

The assessee filed an appeal before the Appellate Assistant
Comm ssioner who affirmed the order of the |Incone-tax
O ficer, though on slightly different grounds with which we
are not concerned here. Thereafter the assessee filed an
appeal before the Tribunal which gave a finding that under
the facts and circunstances of the present case there was no
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transfer of equitable title in the shares to the assessee
and, therefore, he was not entitled to any deduction of the
interest paid by himon the capital amunt which constituted
the purchase noney of the shares. The Tribunal further held
that the interest paid was of a capital nature and did not
fall wthin the anbit of s. 12(2) of the Act. As regards
the assessee’s claimto the dividend incone of Rs. 95,664/ -,
the Tribunal held that as the said income had been credited
to the account of the assessee in terms of cl. (3) of the
agreement dated February 5, 1948 it bad not been actually
earned by the assessee and the receipt of the dividend by
the Bank was only taken into account for finalisation of the
price. The Tribunal accordingly directed deletion of this
amount fromthe total income of the assessee. As regards
the third point, nanely, the sumof Rs. 1,05,000/- which the
assessee paid as damages to the Bank, the Tribunal held that
as the assessee was not doi ng busi ness exclusively in shares
he was not entitled to set off the interest paid by him as
revenue | oss.
540
Thereafter the appellant noved the Tribunal for making a
reference to the High Court and after hearing counsel for
the parties the Tribunal referred the followi ng questions
for the opinion of the H-gh Court
"(1 Whet her on the facts and in the
circunstances of case the tribunal rightly
rejected the assessee’s claim  for deduction
of, the interest paynent of Rs. 2,04,744/- 7
(2) Whet her on~ the facts and in t he
ci rcunst ances of the case the tribunal rightly
held that the revenue was not estopped from
di sall owi ng the claimfor the deduction of the
interest anount in view of the allowance of
such claimin the past ?
(3) Whet her on~ the facts and in t he
ci rcunst ances of the case the tribunal rightly
di sall owed the loss of Rs. 1,05,000/in respect
of 7500 preference shares of the Dal m a
| nvest nent Conpany Ltd. ?
(4) Wet her on the facts -and in the
circunmst ances of the case the tribunal rightly
hel d that the dividend amount of Rs: 95, 664/ -
did not constitute the incone of the assessee

o
Qut of these questions, Question No. (2) has not- been
pressed by the appellant because it is well settled that
there is no question of estoppel or res judicata in relation
to the assessnment of different years. Thus the only

guestions that were to be determ ned by the Hi gh Court  were
Questions Nos. (1), (3) and (4). The H gh Court agreed with
the Tribunal that in the facts and circunmstances of the
case there was no transfer of equitable title of the 'shares
to the assessee and, therefore, he was not entitled to claim
deduction of Rs. 2,04,744/-. The finding of the Tribunal on
Question No. (3) was al so upheld and the Hi gh Court agreed
that the loss of Rs. 1,05,000/- was rightly disallowed. On
Question No. (4) the High Court, also agreed with the view
of the Tribunal and held that this amobunt could not be
included in the total incone of the assessee. The assessee
has cone up to this Court,, after obtaining special |eave
fromthis Court.

Both the Tribunal and the Hi gh Court have gone into the
guestion of transfer of equitable title at very great
length, but in the facts and circunstances of this case
after hearing the parties and going through the record we




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 10

feel that the question of transfer of equitable title is a
vexed question of lawand is not free from difficulty.
Having regard to the peculiar facts of this case, it is not
necessary for the Court to decide the question of equitable
transfer in order to give relief to the appellant on
Question No. (1). In other words, we are of the opinion
that the question as to whether or not the appellant is
entitled to a deduction of Rs. 2,04,744/- can be decided
wi thout touching or affecting the question of transfer of
equitable title to the assessee. This can be done by
examning the scope and anmbit of S. 12(2) of the Act in
order to find out if the assessee’s case for paynment of
interest can cone within the four corners of that section
In these circunstances we do not propose to go into the
guestion of transfer of equitable title which had occupied a
greater part of the judgnments of the H gh Court and
541
the Tribunal. W would, however, like to nake it clear that
we shoul d not be taken to have affirmed the decision of the
Hi gh Court on this point, but we refrain from expressi ng any
opinion thereon in the viewthat we take in the present
case.
In Bank of India v. J.A H Chinoy, (1), Lord MacDernott
pointing out the ‘extent of the doctrine of transfer of
equitable title to/a purchaser observed as follows :
" Their Lordships do not desire to case doubt
on the proposition that in India a purchaser
of shares (which under the Indian Sale of
Goods - Act come within the definition of "
goods") does not-acquire an equitable interest
by virtue of the contract of sale.  'But they
cannot agree wth the application of this
proposition which comended itself to the

Appel l ate Court. No doubt as between a
conpany and a purchaser of shares therein the
date of conpletion is all inportant.  But as

bet ween vendor and purchaser, where the con-
tract does not otherw se provide, the term to
be inplied as to dividends is not confined to
di vidends still to be declared in respect of a
period or periods prior-to the contract. I't
includes such dividends but —that is not
because the period in which they were earned
is crucial; what is crucial is the date or
dates of declaration."

It would appear fromthe observations of the Privy  Counci

t hat even though the transaction may not  anount to

acquisition of equitable interest, yet between (the vendor

and the purchaser the termregardi ng paynent of the declared

di vidend would be fully effective because once the dividends

are declared they will be deened to have accrued to the
purchaser even though there may not have been any transfer
of equitable title to the purchaser. |In the instant case,

cl. (3) of the agreenent by which the assessee purported to
acquire shares fromthe Bank runs thus :
"That if the shares are not taken delivery of
by 31-3-48 the dividends, rights, bonuses,

etc., that nmay be declared after that date,
will be for your benefit, but you wll be
liable to pay interest at 6% from 1-4-1948
till the date of actual delivery on the price
of the shares calculated at the rates above
nmentioned. "

A perusal of the statement nmade in this paragraph nanifestly
reveal s that even if the shares are not taken delivery of by
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the assessee, the dividends, rights, bonuses etc. which my
be declared after that date were to be held by the Bank for
the benefit of the purchaser. Thus the principle which is
deducible fromthe decision of the Privy Council in J.A H
Chinoy's case (supra) fully applies to the facts of the
pr esent case. It follows, as a | ogi cal corol |l ary,
therefore, that even if there was no transfer of equitable
title to the assessee, since a Conpany decl ared the dividend
etc. which would be an additional source
(1) A 1.R 1950P.C90., 97.
542
of income to the assessee, would he not be entitled to,
deduct a sumof Rs. 2,04,744/- being the interest paid on
the loan for acquiring the shares ? The position will becone
clear if we extract s. 12(2) of the Act as it stood at the
rel evant tine
"(2) Such'incone; profits and gains shall be
conput ed after 'making allowance for any
expenditure incurred solely for-the purpose of
maki ng or earning such incone, profits or
gai ns provided that no-all owance shall be nade
on account of - -
(a) any personal expenses of the assessees,
r

0
(b) any interest chargeable under this Act
whi ch is payabl e wi t'hout t he t axabl e
territories, not being interest on a |oan
i ssued for public subscription before the 1st
day of ‘April, 1938, or not being interest on
whi ch tax has been paid or fromwhich tax has
been deducted under section 18, or
(c) any paynent which i's chargeable under
the head "Salaries" if it is payable without
the taxable territories and tax has not. been
paid thereon nor- deducted therefrom under
section 18."
An analysis of this sub-section would show that in conputing
the incone wunder this head the assessee is entitled to
deduction in respect of the expenditure incurred solely for
the purpose of earning such incone, provided the expenditure
is not of a capital nature and does not include any persona
expenses incurred by the assessee. |In other words, before
this provision could apply the follow ng conditions nust be
fulfilled :
(1) t he expenditure must have been incurred
solely and exclusively for ‘the purpose of
earning i ncone or making profit;
(ii) the expenditure should not be in._ the
nature of a capital expenditure;
(iii) the amount in question should not be in
t he nature of personal expenses  of t he
assessee;
(iv) that the expenditure should be incurred
in the accounting year; and
(v) there nust be a clear nexus between the
expenditure incurred and the i ncone sought to
be earned.
In Eastern Investments Ltd. v. Commi ssioner of |ncone-tax,
West Bengal (1) the facts were that the assessee which was an
I nvestment Conpany was formed for acquiring. holding and
dealine in shares and Governnent securities belonging to C
C died and S was appoi nted Adm nistrator of his estate and
in that capacity he sold 50,000 ordi nary shares. Mney was
required by the Executor of Cand he entered into an
agreement with the assessee Conpany by which the assessee
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(1) 201.T.R 1
543
agreed to reduce its share capital by Rs. 50 | akhs by taking
over fromthe Adm nistrator 50,000 shares at Rs. 100/- per
share and to receive instead debentures of the face val ue of
Rs. 50 lakhs <carrying interest at 5% per annum The
agr eenment was sanctioned by the Hgh Court and was
ultimately carried out. The transaction was held to be
genui ne. The Appellate Tribunal and the Cal cutta Hi gh Court
took the viewthat in conmputing the income of the assessee
the interest paid on the debentures could not be deducted
under s. 12 (2) of the Act as this was not an expenditure
for the purpose of earning the income. This Court, while
reversing the judgnent of the Calcutta H gh Court, held that
once the transaction was held to be a genuine one it clearly
fell wthin the purviewof s. 12(2) of the Act and the
interest paid by the assessee was a permssible deduction
under s. 12(2) of the Act. In this connection, this Court
observed as foll ows : -
"On a full reviewof the facts it is clear
that this transaction was voluntarily entered
into in order-indirectly to facilitate the
carrying on of the business of the conmpany and
was made on the ground of conmer ci a
expedi ency. It therefore falls wthin the
purview of Section 12(2) of  the Incone-tax
Act,| 1922, before its amendment.
This ' being an investment conpany, if it
borrowed noney and utilised the sane for its
investments on - which it earned inconme, the
interest paid by it on the loans will clearly
be a perm ssi bl e deduction under Section 12(2)
of the Incone |ax Act."
The aforesaid case appears to be on all fours with the facts
in the present case. In the instant case also it 'is not
di sputed before us that the agreement entered into  between
the parties was a genuine one. (In fact the Tribunal had
al so held that the agreenent was actually acted upon. Once
this was so, then the interest which the assessee paid on
the loan of Rs. 44,14,990/- which cane to Rs. 2,04, 744/ - was
really paid for the purpose of earning incone, namely, the
di vi dends, bonuses etc. which were held by the Bank for the
benefit of the assessee. The interest of Rs. 2,604,744/~
paid by the appellant could not be said to be of a capita
nature, nor could it be, deenmed to be personal expense&
i ncurred by the assessee. In t hese ci rcumst ances,
therefore, the essential ingredients of s. 12(2) are fully
satisfied in this case and on the authority of this Court in
Eastern Investnents Ltd.'s case (supra) the appellant’s case
squarely falls wthin the four corners of s. 12(2) 'as a
result of which the amount of interest of Rs. 2,04,744/- was
a permnissible deduction under s. 1 2 (2) of the Act.
In Bonmbay Steam Navigation Co. (1953) Private Ltd. V.
Conmi ssi oner of Income-tax Bonbay(1l), in sonmewhat simlar
circunstances, this Court allowed the expenditure as a
deduction under s. 10(2) (xv), and observed as follows :
"But in our judgnment interest paid by the
assessee-conmpany is a permssible deduction
under Section 10(2) (xv)
(1) 56 I.T.R 52. 59.
544
which permits any expenditure not being an
all owance of the nature described in any of
the clauses (i) to (xiv) inclusive and not
being in the nature of capital expenditure or
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personal expenses of the assessee laid out or
expended wholly and exclusively for t he
pur pose of such business, profession or
vocation" as a pernissible allowance in the
conputation, of profits or gains of t he
busi ness carried on in the year of
account...... The expenditure was incurred
after the commencenent of the business. The
expenditure is not for any private or donestic
purposes of the assessee-conpany. It is in
the capacity of a person carrying on- business
that this interest is paid."

This Court further observed

"Whet her a particular expenditure is revenue
expendi ture incurred for the purpose of
busi ness must be determnined on a consideration
of all the facts and circunstances, and by the
appl i cation of principles of conmer ci a

tradi ng. The question nust be viewed in the
| arger context of business necessity or
expedi ency. 1f the outgoing or expenditure is

so related to the carrying on or conduct of
the business, that it may be regarded as an
integral part of the profit--earning process
and not for acquisition of an asset or a right
of a permanent character, the possession of
which is a condition of the carrying on of the
busi ness, the expenditure may be regarded as
revenue expendi ture.”
Apart from these decisions of this Court, a number of
deci sions of the Hi gh Courts have al so taken the sane view.
In Onerods (India) Private Ltd. v. Conm ssioner of ' Incomre-
tax, Bonbay Cty(1l), the Bonbay Hi gh Court allowed certain
sums of noney paid as interest on borrowed capital for the
purchase of shares and held that the word " purpose” in the
expression "expenditure incurred solely for the purpose of
maki ng or earning such income, profits or gains" /did not
nmean notive for the transaction, nuch less can it/ nean
ulterior notive, or ulterior object.  The Court held that as
the investrments were nade for the purpose of earning incone,
the interest paid thereon woul d be deductible under s. 12(2)
of the Act.
A simlar view was taken by the Al ahabad High Court in:
J. K. Commercial Corporation Ltd. v. Conmi ssioner of  |ncomne-
tax, U P.(2) where it was held that any expenditure incurred
for preservation or protection of a capital asset was
revenue in nature. The Court held that |egal and travelling
expenses incurred by the assessee for protecting dividend
i ncome and to ensure the prospective dividend earning  capa-
city were clearly allowable under S. 12(2) of the Act. We
find ourselves in conplete agreenent with the view taken by
the Allahabad H gh Court in that case.
(1) 36 1.T.R 329.
(2) 72 1.T.R 296.
54 5
In Snt. Nirmal a K. Doshi v. Conmissioner of |ncome-tax,
Bonbay City 11(1), the Bonbay H gh Court held that paynent
of interest for earning dividend i ncome was deducti bl e under
s. 12(2) of the Act.

Conmi ssioner of Incone-tax, Bonbay City | wv. H H
Mahar ani Vi j aykuverba Saheb of Mrvi(2), a Division Bench of
the Bonbay H gh Court held that the deduction which is
perm ssible wunder sub-s. (2) of s. 12 is all expenditure
incurred solely for the purpose of making or earning the
i ncome which has been subjected to tax and the dom nant




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 9 of 10

pur pose of the expenditure incurred nust be to earn incone.
It was further held that the connection between t he
expenditure and the earning of income need not be direct,
and even an indirect connection could prove the nexus
between the expenditure incurred and the income. W fully
agree with the view taken by the Bonmbay Hi gh Court.
In view of the direct decision of this Court in Eastern
I nvestnents Ltd.’'s case (supra), it is not necessary for us
to multiply authorities. Summarising therefore, the facts
of the present case, the position which energes is as
fol | ows
(1) that a genuine and bona fide contract had
been entered into between the assessee and the
Bank for transfer of |arge nunber of shares to
t he assessee;
(2) that the assessee in pursuance of this
agreement had raised a | oan of Rs’ 44, 14,990/ -
from the Bank in order to acquire the shares
and had paid interest of Rs. 2,04,744/- for
thi's purpose-, and

(3) as a result of t he af oresai d
acquisition, wunder cl. (3) of the agreenent
the dividends, rights, bonuses etc.

hel d by the Bank were held for the benefit of
the /assessee after they were declared. it 1is
obvious that if the assessee would not have
paid the interest on the loan raised by him he
woul d 'not have been able to get the dividend
i ncorme.
In these circunstances, therefore, there was a di rect nest
between the expenditure of Rs. 2,04,744/-"incurred by the
assessee as interest and the earning of the dividend incone.
The assessee has clearly established that ~the expenditure
aforesaid was incurred solely and wholly for the purpose of
earni ng the bonuses and di vi dend i ncome. As the shares were
not the stock-in-trade of the appellant it could not be said
that the interest paid by the assessee to the Bank/ was an
expenditure of a capital nature, nor was there any nmateria
to show that the expenditure incurred by the assessee
amounted to his personal expenses. In-these circunstances,
we are satisfied that the case of the appellant -in paying
the interest anobunting to Rs. 2,04,744/- falls clearly
within s. 12(2) of the Act and the conditions of the
af oresaid provision being fulfilled the assessee was in |aw
entitled to deduction of the amount of
(1) 82 1.T.R 648.
(2) 10 1I1.T.R 67.
11-930sCl /77
546
Rs. 2,04,744/- under- s. 12 (2) of the Act. W/ are,
therefore, of the opinion that the Hgh Court - -and the
Tribunal were wong in taking the view that the Incone-tax
authorities rightly disallowed the amount of Rs. 2,04,744/-
as claimed by the assessee. W are clearly of the opinion
that this anpbunt was a perm ssible deduction under s. 12(2)
of the Act and should have been allowed by the |[|ncone-tax
authorities. In these circunstances, therefore, we bold on
guestion No. (1) that both the Tribunal and the Hi gh Court
shoul d have held that the assessee’s claimfor deduction of
interest ampunting to Rs. 2,04,744/was wongly rejected by
the Incone-tax authorities.
So far as Question No. 3 relating to danages of Rs.
1,05,000/paid to the Bank by the assessee for non-delivery
of the shares is concerned, we are unable to agree wth
counsel for the appellant that this was a deductible
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expendi t ure. W have already pointed out t hat the
assessee’s nmain business was not dealing in shares and,
therefore, the damages paid were due to his own default and
woul d, therefore, be a capital expenditure rather than a
revenue one. The Hi gh Court and the Tribunal were right in
di sal l owi ng this amount.

As regards question No. (4) the position is sonewhat
obscure. Wil e the Tribunal had deleted the ambunt of Rs.
95,664/- from the total incone of the assessee, the High
Court also agreed wth the Tribunal and answered this
guestion in the affirmative against the Revenue. Lear ned
counsel for the Revenue has, however, submitted that if we
are of the opinion that the appellant should be entitled to
the deduction of Rs. 2,04,744/- under S. 12(2) of the Act,
then it automatically follows that he cannot claimexenption

in respect of the dividend.income. |In our opinion the
argument of M. V. P. Raman, |earned counsel for the Revenue
is well founded and nust prevail. Even M. ’'Bishanber Lal

appearing for the assessee/appellant was fair enough to
concede that if we hold that the interest of Rs. 2,04, 744/-
was a perm ssible deduction under S. 12(2) of the Act then
he would not press his claim before the | ncone-t ax
authorities for deletion of the dividend income of Rs.
95, 664/ - and he woul'd have no objection if this. Court sets

aside this deletion. In this viewof the matter we set
aside the order of the H gh Court as also that of the
Tri bunal deleting the ambunt of Rs. 95,664/- which will be

included in the total inconme of the assessee.

The result is that the appeal is allowed in part and our
finding on Question No. (1) is that the H gh Court and the
Tribunal were wong in disallowing the deduction of Rs.
2,04,744/ - as clained by the assessee. The assessee is,
therefore, entitled to a deduction of this anmbunt from his
total inconme. W affirmthe judgnment of the High Court in
disallowing the claimof Rs. 1,05,000/- which fornms the
basis of Question No. (3). As the appeal has partially
succeeded and partially failed, we |eave the parties to bear
their own costs in this Court.

P.B.R Appeal allowed in part.
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