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S.B. SINHA, J.

1. Leave granted.

2. Respondent' had been working as a substitute to a regular EDA as and
when he woul d renmain on | eave. She allegedly had conpleted a period of
240 days in one year prior to 7.5.1985. Respondent joined her services on
1.10. 1980. She was di sengaged on 10.9. 1987.

3. On or about 12th / 13th Novenber, 1987, a circular was issued stating
that al though the substitutes of EDA were being engaged on an ad-hoc basis
who were required to performtheir duties only for few hours a day, despite
absorption of the regular incunbents, they had been continued as daily rated
mazdoor and thus, irregular substitutes who had been working as such prior
to 7.5.1985 may be considered for appointment as EDAs in vacant posts,
even if they had not been recruited through Enpl oynment Exchanges
provided they were found eligible therefor in all respects statin:-

"“....lIt has been decided as one tinme exception, that

such daily rated nmazdoors irregul ar substitutes, who

have been working as such froma date prior to 7th

May, 1985, the date of issue of OM No.
49014/ 18/ 84-Estt.(C) dtd. 07.5.85 fromthe CGovt. of

I ndia (Departnent of Personnel & training) to tally
banni ng appoi ntment of casual workers otherwi se

than through enpl oynent Exchanges nmay be

consi dered for appointment as EDAs in vacant posts

even if they were not recruited through Enpl oynent
Exchanges provided they are eligible for such

appoi ntnent in all respects. It isreiterated that this
concession has not been and cannot be given to the

dai ly rated/casual workers from07.5.1985 from

whi ch date the nom nees of the Enpl oynent

Exchange are only to be considered for such
appointnent......

4. Respondent filed an original application before the Centra
Admi ni strative Tribunal claimng absorption in the post of EDA relying on
or on the basis of the said circular as also clainmng parity in terns of an
order passed by the Central Adm nistrative Tribunal, Calcutta Bench in O A
No. 731 of 1998, Niva Ghosh and Gthers v Union of India and G hers which
al t hough was initially dismssed but a direction was issued in a review
proceedings in terns of an order dated 30.9. 1997 directing;
"This review petitioners shall be given an
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opportunity by the respondents to produce

docunents in their possession in support of their
peri od of service clainmed to have been rendered by
themwi thin 12 weeks fromthe date of

conmuni cation of this order and if such docunents
are produced, the sane shall be checked and verified
by the respondent authorities with reference to
docunents in their office and upon such verification
if it is found that the petitioners or any of them had
rendered 240 days of service as substitute ED prior
to 7.5.1985, the benefit of the letter dated
13.11.1987 of the PM5 West Bengal Circle, shal

be extended to them |Incase it is found by the
respondent authorities after verification of
docunents, if any, produced by the petitioner, they
or any of themdid not work for 240 days as
substitute ED prior to 7.5.1985, a reasoned order
shal | be passed and conmuni cated to the petitioners
as soon as such an order is passed.”

5. Wher eas pursuant to the said direction, although the case of N va
Ghosh was al |l egedly consi dered, her case was not, whereupon a contenpt
petition was fil ed. In the said contenpt proceedings, a stand was taken by
the appell ant that she had not conpleted a period of 240 days in a year
before the said cut off date. The said contenpt petition was dismssed with
liberty to the respondent to file a fresh original application. Pursuant to the
sai d observations, Respondent filed an application before the Centra
Admi ni strative Tribunal, Calcutta Bench, Calcutta which was marked as
O A. No. 484/2002.

6. By a judgnment and Order dated 18.12.2003, the Centra
Admi nistrative Tribunal directed;
"Therefore, in the aforesaid fact situation, we direct
the respondent no. 2 to exani ne the available records
along with certificate granted to the applicant as
regards the nunber of days she had purported to have
wor ked, in consultation with the notification and
orders passed by the departnent fromtine to tine and
to ascertain whether she had conpleted the requisite
nunber of days/ of work for regularisation in-service.
In case she is found to have conpl eted 240 days of
work, it is needless to nention that she should al so be
regul ari zed. "

7. Appellant herein filed a wit petition thereagainst which has been
di sm ssed by reason of the inpugned judgrment by a Division Bench of the
Cal cutta Hi gh Court; proceeding on the prem se that the respondent had
been working since 1987. Relying or on the basis of a purported
observations nmade by this Court in Union of India and G hers v Debika
Guha and OGthers [(2000) 9 SCC 416] as al so the said purported circul ar
dated 12th /13th Novenber, 1987, the High Court directed as under:-
"Consi dering the aforenmenti oned we find that
admttedly law is settled by the apex Court hol di ng
that even in such case of the petitioner, on
adnmtted facts the long period of service entitles
the enployee to get regularisation. W also found
that circular issued by the authorities |ong back in
the year 1987 recogni sed right of regularisation of
an enpl oyee in case of a continuous working
inspite of irregularities in particular factua

ci rcunst ances. It is admtted that the case of the
present private Respondent is al so governed by the
said circul ar. In such circunmstances, we find that

the direction given by the | earned tribunal for
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consi deration of the case of the private Respondent
here to be considered for ascertaining whether she

had rendered service for a | ong period, does not
require any interference. The conplaint of the
authorities as petitioners here on the ground that

the period of 240 days has no rel evance through
mentioned in the order of the |earned Tribunal

al so does not require any interference as we find

that the said period is also a substantial |ong period
in the facts and circunstances of the case."

8. M. Rajiv Dutta, |earned senior counsel appearing on behalf of the
appel  ant woul d submit that the inpugned judgment cannot be sustained as
guestion of regularisation of the services of the respondent did not arise in
vi ew of the decisions of this Court.

9. “M. Pijush K _-Roy, |earned counsel appearing on behalf the
respondent, on the other hand, submtted that having regard to the decisions
of this Court in Debika Guha (supra) as also the fact that she had been
di scrim nated agai nst vis-*-vis the aforenenti oned Niva Giosh, the
i mpugned judgnment shoul d not be interfered with by this Court.

10. It was furthernore submtted that a Constitution Bench of this Court
inits decision in/Secretary, State of Karnataka and thers v Umadevi (3)
and OGthers [(2006) 4 SCC 1] have opined that a case of this nature, the
general ratio laid down therein would not be attracted, the exception was
made in paragraph 53 thereof is squarely attracted in the instant case.

11. W have noticed herei nbefore that when the services of the
respondent had not been regularized, she filed a contenpt application. An
ext ensi on was sought for by the appellant to conply with the said direction
whi ch havi ng been rejected, the respondent was asked to produce rel evant
docunents showi ng the period during which she had worked as EDA
substitute in different post offices under South Cal cutta Division fromtine
to time prior to 7.5.1985. There is-nothing on record to show that she
brought such nmaterials on records. The Tribunal also did not cone to a
definite finding that the respondent had conpl eted 240 days inh an year as a
substituted EDA prior to issuance of the said circular letter dated 12th /13th
Noverber, 1987. I't, however, proceeded to issue the directions which we
have noticed herei nbefore.

12. What was considered to be perm ssible at a given point of tine
keeping in view the decisions of this Court which had then been operating in

the field, does no I onger hold good. |ndisputably the situation has
conpl etely changed in view of a | arge nunmber of decisions rendered by this
Court in last 15 years or so. It was felt that no appoi ntment, shoul d be made

contrary to the statutory provisions governing recruitnent or the rules
franed in that behalf under a statute or the provi so appended to Article 309
of the Constitution of India.

13. Equality clause contained in Article 14 and 16 of the Constitution of
I ndi a nust be given primacy. No policy decision can be taken in terns of
Article 77 or Article 162 of the Constitution of India which would run
contrary to the constitutional or statutory schenes.

14. The question involved herein cane to be considered by a Constitution
Bench of this Court in Umnadevi (supra) wherein noticing a long |ine of
recent decisions and upon consideration of the question as to whether the
right to life protected by Article 21 of the Constitution of India would
i nclude the right of enploynent as well, vis-a-vis application of principles
of equality, it was inter alia held;

"Even at the threshold, it is necessary to keep in mnd the
di stinction between regul arisati on and confernment of
per manence in service jurisprudence. In State of Mysore
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v. S.V. Narayanappa this Court stated that it was a

nm sconception to consider that regularisation neant

per manence. In R N. Nanjundappa v. T. Thimmah this

Court dealt with an argurment that regul arisation would
mean conferring the quality of permanence on the

appoi ntnent. This Court stated: (SCC pp. 416- 17, para
26)

"Counsel on behalf of the respondent contended that
regul ari sation would mean conferring the quality of

per manence on the appoi nt ment whereas counsel on

behal f of the State contended that regularisation did not
mean permanence but that it was a case of regul arisation
of the rules under Article 309. Both the contentions are
fallacious. |If the appointnent itself is in infraction of the
rules or if it is in violation of the provisions of the
Constitution illegality cannot be regularised. Ratification
or regularisation i's possible of an act which is within the
power and provi nce of the authority but there has been
sone non-conpliance w th procedure or manner which

does not ‘'goto the root of the appointnent. Regul arisation
cannot be saidto be a nbde of recruitnent. To accede to
such a proposition would be to introduce a new head of
appoi ntnent in defiance of rules or it may have the effect
of setting at naught the rules.™

In B.N. Nagarajan v. State of Karnataka this Court

clearly held that the words "regular" or "regularisation”
do not connote pernanence and cannot be construed so

as to convey an idea of the nature of tenure of

appoi ntnents. They are terms cal culated to condone any
procedural irregularities and are neant to cure only such
defects as are attributable to nmethodol ogy followed in
nmaki ng the appointnents. This Court enphasi sed that

when rul es framed under Article 309 of the Constitution
are in force, no regularisation is perm.ssible in exercise
of the executive powers of the Government under Article
162 of the Constitution in contravention of the rules.
These deci sions and the principles recognised therein

have not been dissented to by this Court and on principle,
we see no reason not to accept the proposition as

enunci ated in the above decisions. W have, therefore, to
keep this distinction in mnd and proceed on the basis
that only something that is irregular for want of
conpliance with one of the elenents in the process of

sel ection which does not go to the root of the process,
can be regularised and that it al one can be regularised
and granting permanence of enploynent is a totally

di fferent concept and cannot be equated with
regul ari sati on.

* % % * % % * % % * % %
One aspect needs to be clarified. There may be cases
where irregul ar appointnments (not illegal appointnents)

as explained in S.V. Narayanappa , R N. Nanjundappa

and B.N. Nagarajan and referred to in para 15 above, of
duly qualified persons in duly sanctioned vacant posts

m ght have been made and the enpl oyees have conti nued

to work for ten years or nore but without the intervention
of orders of the courts or of tribunals. The question of
regul ari sati on of the services of such enpl oyees nay

have to be considered on merits in the light of the
principles settled by this Court in the cases abovereferred
to and in the light of this judgnment. In that context, the
Union of India, the State Governnents and their
instrumentalities should take steps to regularise as a one-
time neasure, the services of such irregularly appointed,
who have worked for ten years or nore in duly
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sanctioned posts but not under cover of orders of the
courts or of tribunals and should further ensure that
regul ar recruitnents are undertaken to fill those vacant
sanctioned posts that require to be filled up, in cases
where tenporary enpl oyees or daily wagers are being
now enpl oyed. The process nust be set in notion within
six nonths fromthis date. W also clarify that
regul arisation, if any already nade, but not sub judice,
need not be reopened based on this judgnent, but there
shoul d be no further bypassing of the constitutiona
requi rement and regul ari sing or maki ng permanent, those
not duly appointed as per the constitutional schene.
It is also clarified that those decisions which run counter
to the principle settled in this decision, or in which
directions running counter to what we have held herein
wi Il stand denuded of their status as precedents.
15. Before considering the subm ssion of M. Roy based upon paragraph
53 of Unmdevi (supra), we may notice that in A Unmarani v Registrar
Cooperative Societies and hers [(2004) 7 SCC 112,] this Court held;
" No regularisation is, thus, perm ssible in exercise of
the statutory power conferred under Article 162 of the
Constitution if the appointments have been made in
contravention of the statutory rules. "

16. The short order which was the subject matter of decision of this Court
i n Debi ka Guha (supra) al so stood overrul ed in Uradevi (supra). W nmay
at this stage also notice that the concept of 240 days to be the cut off mark
for the purpose of regul arisation of services cane up for consideration of
this Court in Madhyam k Si ksha Parishad, U P. v Anil Kumar M shra and
O hers etc. [AIR 1994 SC 1638], wherein it was clearly laid down that the
conpl etion of 240 days of continuous service in-a year would be attracted
only in a case where retrenchnent has been effected w thout conplying with
the provisions contained in Section 25F of the Industrial Disputes Act , but
woul d not be relevant for regul arisation of service.

17. Submission of M. Roy is that the respondent has been discrininated
agai nst inasnmuch as al though the services of N va Ghosh were regul ari sed,
she had not been, may now be noti ced.

18. There are two distinctive features in the present case, which are:-
(i) Equality is a positive concept. Therefore, it cannot be invoked where
any illegality has been committed or where no |legal right is established.
(ii) According to the appellant the respondent having conpl eted 240 days,
does not fulfil the requisite criteria. A di sputed question of fact has been
rai sed. The High Court did not conme to a positive finding that she had
wor ked for nore than 240 days in a year

19. Even otherwise this Court is bound by the Constitution Bench
decision. Attention of the Hi gh Court unfortunately was not drawn to a large
nunber of recent decisions which had been rendered by this Court.

20. The statenent of law contained in para 53 of Unma Devi (supra) cannot
al so be invoked in this case. The question has been considered by this Court
in a |large nunmber of decisions. W would, however, refer to only a fewof
t hem

21. In Punjab Water Supply and Sewerage Board v Ranjodh Singh & O's
[ 2006 (13) SCALE 426] referring to paragraphs 15, 16 and 53 of Uma Devi
(supra), this Court;

"“A conbi ned readi ng of the aforenmentioned paragraphs

woul d clearly indicate that what the Constituti on Bench
had in mind in directing regularisation was in relation to
such appoi ntnments, which were irregular in nature and

not illegal ones.

Distinction between irregularity and illegality is explicit.
It has been so pointed out in National Fetilizers Ltd. &
Os. vs. Somvir Singh [(2006) 5 SCC 493] in the

foll owi ng ternmns:
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"The contention of the |earned counse
appearing on behalf of the respondents that the
appoi ntnents were irregular and not illegal, cannot
be accepted for nmore than one reason. They were
appoi nted only on the basis of their applications.
The Recruitment Rules were not followed. Even
the Selection Conmittee had not been properly
constituted. In view of the ban on enploynment, no
recruitnment was permissible in [aw. The
reservation policy adopted by the appellant had not
been mai ntai ned. Even cases of mnorities had not
been gi ven due consi deration

The Constitution Bench thought of directing
regul ari sati on of the services only of those
enpl oyees whose appoi ntnments were irregul ar as
explained in State of Mysore v S.V. Narayanappa,
R N. Nanjundappa v _T. Thimm ah and B. N
Nagar aj an v~ St at e of Karnataka wherein this court
observed: [ Umadevi (3) case 1, SCC p. 24, para
16]

"16. In B.N. Nagarajan v. State of

Karnat aka this Court clearly held that the
words 'regular’ or 'regularisation’ do not
connot e pernanence and cannot be

construed so as to convey an idea of the
nature of tenure of appointments. They are
terns cal cul ated to condone any procedura
irregularities and are neant to cure only
such defects as are attributable to

nmet hodol ogy followed in making the

appoi ntnents. "

Judged by the standards laid down by this
Court in the aforenentioned decisions, the
appoi ntnents of the respondents are ill egal
They do not, thus, have any legal right to
continue in service."

{See also State of Madhya Pradesh & Ors. vs. Yogesh
Chandra Dubey & Os. [(2006) 8 SCC 67] and State of
MP. & Os. vs. Lalit Kumar Vernma [2006 (12) SCALE
642] .}

22. The same principle has been reiterated recently in Punjab State
War ehousi ng Corp., Chandigarh v Manmpohan Singh & Anr. [2007 (3)

SCALE 401].
23. For the reasons aforenentioned, the inpugned judgnent cannot be
sustained It is set aside accordingly. The appeal is allowed. |In the facts and

circunst ances of this case, however, there shall be no order as to costs.




