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It is apparent that in taxation matters, anendnents,
clarifications, exenption notifications or their wthdrawal play an
inmportant role in increasing litigation. Repeatedly, it is stated that |aw
and procedure thereunder is required to be stream ined and sinplified,
yet clarifications, anendnents and notifications are issued creating
confusi on and | eavi ng Judges and Lawyers to search for their exact
meaning. |In such a state of affairs, in sone cases, it is difficult to
draw i nference of fraud, wilful conceal nent or suppression of facts so
as to attract penal consequences.

Short facts of the case are that appellant is engaged in
manuf acture of |ead acid electric storage batteries and parts thereof
falling under Tariff Heading 85.07 in its two factories, one at Hebba
and other at Mysore Road plant. Lead in the formof ingots is the
main raw material required for manufacture of the batteries. . During
the course of manufacture of the parts, certain quantities of waste and
scrap is sent to the job workers who manufacture ingots out of that
and return its ingots to the appellant who use the same inthe
manuf acture of their final products. The question is with regard to
paynment of excise duty on waste and scrap sent to thejob workers.
After issuance of show cause notice and adjudicating the matter, the
authority confirmed demand of duty and i nposed penalty for the
period froml1lst March 1986 to 13th August 1989. That order was
chal | enged before the Tribunal

Adm ttedly, appellant obtains |ead ingots fromfollowing four

sour ces:
1) i mports by appellant on paynment of additional duty of
cust ons.

2) Duty-paid | ead i ngots obtained through MMIC.

3) I ngots purchased fromrefiners.

4) I ngots received fromjob workers to whom waste & scrap

of lead was sent wi thout paynent of duty to convert them
into | ead ingots.

For the purchase of ingots fromfirst and second source, there is
no dispute. Wth regard to the third source, namely, ingots purchased
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fromrefineries, it is exenpted under Notification 37/81-CE. The
rel evant part of the said notification which is quoted by the Tribuna
as under:
"The Central Government hereby exenmpts | ead
unw ought, falling under heading No. 78.01 of the
Schedul e to the Central Excise Tariff Act, 1985 (5 of
1986), if such | ead unwought is produced out of one or
nore of the following materials, fromthe whole of the
duty of excise leviable thereon, nanely:

(a) ol d scrap of |ead;

(b) scrap obtai ned from|ead unw ought on
whi ch appropriate anmount of duty of excise,
or, as the case may be, the additional duty

| evi abl e under section 3 of the Custons
Tariff Act, 1975 (51 of 1975) has been paid;

(c) I'ead waste and scrap, falling under heading
No. 78.02 on which appropriate amunt of

duty of excise, or, as the case may be, the

addi tional duty |eviable under section 3 of

the Customs Tariff Act, 1975 (51 of 1975),

has been paid;

(d) | ead ash, |lead slag and | ead residues."

Thereafter, scrap was exenpted under notification No. 186/ 84-CE

dated 1.8.1984. Relevant part of the Notificationis as under
"The Central Government hereby exenpts wastes

and scrap of lead, falling under sub-headi ng No. 7802.00

of the Schedule to the central Excise Tariff Act, 1985 (5

of 1986) fromthe whole of the duty of excise |eviable

t hereon under section 3 of the Central Excise and Salt

Act, 1944 (1 of 1944):

Provi ded that such waste and scrap
(i) are manufactured from goods, falling under
the Heading Nos. 78.01 to 78.05 of the said
Schedul e on which the duty of excise
| evi abl e under the said section 3 of the
addi tional duty |eviable under the Custons
Tariff Act, 1975 (51 of 1975), as the case
may be, has al ready been paid, or

(ii) ari se fromgoods, falling under any Headi ng
or sub-heading No. of the sane Schedul e

ot her than Heading Nos. 78.01 to 78.05

t hereof manufactured or produced in |ndia.

Expl anati on: For the purpose of this notification al
stocks of |ead and products thereof in the country, except
such stocks as are clearly recogni sable as bei ng non-
duty-paid, shall be deened to be | ead and products

t hereof on which the duty has already been paid."

Further, by notification 246/87-CE dated 2.11.1987, 2nd proviso
to the notification 186/ 84-CE (as anended) was added i medi ately
before the existing Explanation. Said proviso is also reproduced
bel ow.

"Provided further that the exenption contained in
this notification shall apply only if:-

is
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No credit has been taken on the input from which
such scrap has been generated under rule 57A of the
Central Excise Rules, 1944; or

(ii) an anount equivalent to the credit taken, if
any, on the input from which such scrap has

been generated, has been debited back in

the RG 23A account or the current account

mai nt ai ned by the assessee."

At the tinme of hearing of these appeals, |earned counsel for the
appel l ant has only submitted that there was no wilful suppression on
the part of the appellant and hence, extended period under proviso to
sub-section (1) of Section 11A of the Central Excise Act (hereinafter
referred to as "the Act") ought-not to have been invoked.

It isadmtted that during the manufacture of batteries fromthe
i ngots received by first and second source, waste and scrap of |ead
enmerges. ~Such scrap is rempved by the appellant and sent to the job
wor kers which are small units-engaged in recovery/reclainmng of
metal fromthe scrap.  The recovered nmetal in the formof |ead ingots
is returned by the job workers to the appellant and the appell ant uses
the same for manufacture of batteries. Admttedly, there is no sale of
scrap by the appellant to the job workers. The entire novenent of the
scrap to the job workers and recei pt of the ingots fromthe job workers
is recorded in the regul ar books of accounts and proper docunentation
is maintained in the form of delivery chall ans.

It has al so been pointed out that lead ingots, scrap and batteries
are all covered by the MODVAT schene even during the rel evant
period. Since the scrap is ultimately used in the manufacture of
batteries, even if any duty is paid/ payable on the scrap, the sane is
avai |l abl e as MODVAT credit to the appellant. Thus the exercise of
payment of excise duty was entirely revenue neutral

Fromthe facts stated above, particularly the fact that entire
noverrent of waste and scrap to the job workers and recei pt of ingots
manuf actured by the job workers is recorded in regular books of
accounts and proper docunmentation is maintained in form of delivery
challan and that there was no reason for the appellant to suppress as it
was entitled to have facility of MODVAT Schene, it would be
difficult to hold that there was any w | ful suppression on the part of
the appel |l ant which woul d enpower the authorities to invoke
extended period of linmitation under proviso to Section 11A (1) ‘of the
Act. This has been made cl ear repeatedly by this Court. 1In Ms
Padm ni Products v. Collector of Central Excise, Bangalore [(1989)

4 SCC 275] this Court has held that sonething positive other than

nere inaction or failure on the part of the manufacturer or producer

of conscious or deliberate w thhol ding of information when the

manuf acturer knew otherwi se, is required to be established before it is
saddled with any liability beyond the period of six nonths. The Court
pertinently observed that nere failure or negligence on the part of the
producer or manufacturer either not to take out a licence in case where
there was scope for doubt as to whether |icence was required to be

taken out or where there was scope for doubt whether goods were

dutiable or not, would not attract Section 11-A of the Act.

In the present case also, there is no material on record from
which it could be inferred or established that duty of excise was not
| evied or paid by reason of any fraud, collusion or any wilful
nm sstat enent or suppression of facts, or contravention of any of the
provi sions of the Act or the Rules made thereunder with intent to
evade paynent of duty. It was a bonafide belief on the part of the
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appel l ant that scrap and waste, which was recovered while

manuf acturing batteries, was exenpt fromlevy of excise duty.

Further, appellant was entitled to get benefit of MODVAT schene,
therefore, there was no justifiable reason for the appellant to suppress
any fact.

In the result, the appeals are partly allowed. The matters are
remtted to the Adjudicating Authority to nodify the denand by
confining it to the period of six months prior to issue of show cause
noti ce and pass consequential orders.

Ordered accordingly. There shall be no order as to costs.
I'N THE SUPPREME COURT CF | NDI A
aviL APPELLATE JURI SDI CT1 ON
SPECI AL LEAVE PETITION (CIVIL) NO 16838 OF 2002
Federation of Railway O ficers Association & Os. Petitioners
Ver sus
Uni on of India Respondent s

[Wth SLP (C) No. 17306/2002]

RAJENDRA BABU, J.

The petitioners before us filed a wit petition in the Hgh Court of Delh
chal l enging the formation of seven railway zones. The petitioners contended that
the notification issued for formation of new zones is violative of Section 3 of the
Rai | ways Act, 1989 (hereinafter referred toas ’'the Act’) as the same is not
fornmed for the purpose of efficient adm nistration of ‘the railways.

The petitioners relied upon a proceedi ng-of the Railway Board and a note
prepared for the consideration of the nmeeting to be held on Novenber 30, 2001.
There are several aspects considered in that note, nanely, (i) that there is
unprecedented financial crunch in the railways and recommendati ons nade by
the Railways Reforns Committee in 1984 to form new four Zones renmi ned
uni mpl enent ed on account of the sane and the position has not inproved but
has only worsened; (ii) that on account of technological innovations by utilisation
of Information Technol ogy the Railways can centralise their operations and thus
reduci ng the rel evance of the new zones; (iii) that the Conptroller & Auditor
CGeneral has recommended for reconsideration of the decision for creation of new
zones and division fromthe point of view of financial viability; (iv) that the
Standing Commttee of Parlianent on Railway have recommended for creation of
new zones on the basis of work |oad, efficiency and effective managenent; (v)
that the Railway Convention Committee recomended that instead of creating
new zones expenditure to be incurred on the same could be better utilised for
procurenent of rolling stock, doubling and renewal of railway lines and in
electrification programmes; (vi) that the managenent cadres and staff
federations are not in favour of new zones and divisions; (vii) that Rakesh
Mohan Conmittee has suggested that the formati on of additional zones would be
of dubious nerit and would add substantial cost and be of little value to the
system (viii) that there would be trenmendous dislocation in the zones, operating
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discipline, traffic accounts and staff matters that will affect the system adversely;
(ix) that the creation of zones or divisions apart from causi ng upheaval wll also
divert the railway’s attention to restructure itself to be nore conpetitive in the
market; (x) that therefore, the Board was of the viewthat it would not be
appropriate for formati on of seven new zones in the context of financial crunch
the opi nion expressed by the Parliamentary Conmittees and, therefore, calls for
further exami nation of the matter. The petitioners also placed reliance upon the
draft that has been prepared by the Menber Secretary of the Conmittee to

finalise the detailed territorial jurisdiction of new zones and stated that "Though
the reconmmendations of the Study Group were accepted by the Railways in

principle, the entire issue was further exam ned in the Railway Board and the
final proposal was nmade for the creation of the six new zones, four as per the
Report of the Study Goup and two additional zones with the objective of the

devel opnent of the backward areas particularly of Orissa and Bi har. Another

zone of Bilaspur was added as it had heavy workl oad and in view of the

conti nuous | ong pending demand of the region." It was very strongly

contended that though Railway Reforns Committee had recomrended in 1984

for formation of new zones, the situation has entirely changed in view of various
factors referred to above and this was admtted position inasmuch as in

Parlianment the Mnister for Railways answered that no study regarding utilisation
of new zones had been conducted and even as late as on March 1, 2002 it was

stated that owing to resource crunch the proposed new zones and divi sions will
only gradual |y becone operational depending on the availability of the investable
resources and, therefore,” no time frame could be fixed. It was pointed that the
expenditure in the/creation of new zones would result in accurul ation of fresh
arrears regardi ng repl acenent of over aged assets, thereby affecting safety.
Rel i ance was al so placed on a letter addressed by six forner Chairnmen of the

Rai lway Board. |In their joint letterto the Prime Mnister sent on July 12, 2002
they stated that the creation of new zones woul d be operational debacle, a
financial disaster and an administrative blunder and from considerations of sound
managenent and operational efficiency, there is a case

for reduction in the nunber of zonal rail headquarters. Therefore, it was
contended that the decision in respect of at |least three of the seven zones,
nanely, Hazipur, Bilaspur and Bhubaneswar is not based on any expert study

what soever and is based on extreneous considerations not gernmane to efficiency

in the railways. For reasons already stated, it was submitted that the
recomendati ons of the Railways Reforns Committee has becone outdated in

view of the later devel opnents. It was al so contended that the formation of

Hazi pur zone was deci ded by the Government w thout any study or report of any
expert body within three weeks of a new Railway M nister assuning office whose
constituency was Hajipur and Bil aspur zone was announced in an election rally

by Shri Atal Bihari Vajpayee, Prime M nister, again wthout any study or
recomendati on of any expert body. Therefore, it is submtted that the decision
of the Government in this regard is nala fide. It~ was further contended that
when the statute has provided the guidance in regard to the formation of a policy,
the sane shoul d be based on proper information obtained from appropriate

sources and in this context, the petitioners placed reliance on the decision of this
Court in Bangal ore Medical Trust vs. B.S. Middappa, 1991 (4) SCC 54, and

al so pointed out that in Kasturi Lal Lakshm Reddy vs. State of Jammu &

Kashmr & Anr, 1980 (3) SCR 1338, Ramana Dayaram Shetty VS.

International Airport Authority of India & Os., 1979 (3) SCC 489; Ugar

Sugar Works Ltd. vs. Delhi Administration & Ors., 2001 (3) SCC 635 and

State of U P. vs. UWP. University Coll eges Pensioners’ Association, 1994

(2) sCC 729, it was held that even policy decisions of the Government can be
interfered with if it is arbitrary or mala fide and nmanifestly contrary to public
interest. They, therefore, subnitted that the action taken by the Governnent
shoul d be quashed in reversal of the judgnment of the H gh Court.

Dr. D.P. Pal, the | earned senior Advocate who appears in SLP (C) No.
17306/ 2002 , submitted that the provision of Section 3 of the Act provides for
test as to formation of railway zones and the critical test is efficiency in the
adm ni stration which is an objective test. The criterion being objective, the Court
can exam ne the material on record to draw an inference one way or the other
The efficiency would increase only if it can reduce the cost of adm nistration and
the earnings in the zone will increase.
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The | earned Attorney Ceneral referred to the constitution of the Railway
Reforms Committee on May 12, 1981 to recomend ways of enhancing the
efficiency of the functioning of the Indian railways. At that time, there were nine
zones in existence, nanely, (i) Eastern Railways (Calcutta), (ii) South Eastern
Rai | ways (Cal cutta), (iii) Central Railways (Bonbay), (iv) Western Rail ways
(Bonbay), (v) Northern Railways (Del hi), (vi) Southern Railways (Madras), (vii)
North Eastern Railways (Gorakhpur), (viii) North Eastern Frontier Railways
(Gauhati), and (ix) South Central Railways (Secunderabad). Railway Reforns

Conmittee proposed the addition of four new zones in phases as follows : in
Phase 1, East Central and North Western Railways; in Phase I, North Centra
Rai | ways; and in Phase 1I1, Southern Wstern Railways to be considered |ater.

The Railway Reforns Conmittee al so projected the need for 15 zones by the

year 2000. It is submtted that the fornmer Chairnmen of the Railway Board,

nanmely, Shri MS. CGujral and Shri M N Bery were associated with the Railway
Ref or ms Conmi ssi on’ s del i berati ons as Menber and Chairman of the Wrking

Group of Structural Reorgani sation. In February 24, 1994 the M nister of

Rai | ways in his Budget speech for the year 1984-85 stated that it was necessary
to conduct a detailed study to rationalise the geographical distribution of existing
zones and divisions and on May 6, 1994 a Study G oup was set up consisting of
Advi sers of the Railway Board to go into the question of reorganisation of railway
zones and divisions The Study G oup after exam nation of the entire gamut of the
i ssues pertaining to railway reorganisation reconmended the setting up of four
additional railways zones, nanely, North Wstern Railway with its headquarters
at Jaipur, South Western Railway with its headquarters at Bangal ore, East

Central Railway with its headquarters at Jabal pur and North Central Railway with
its headquarters at Allahabad. The Mnister for Railways in his Budget speech
for the year 1995-96 stated that the Committee’s reconmendati ons had been
accepted. The Uni on Cabi net, however, deferred the proposal of creating four
zones and called for nore material fromthe Mnistry of Railways. Thereafter,
the Uni on Cabi net headed by Shri Deve Gowda, then Prime M nister, considered
these proposals in their neeting held on July 12, 1996 as to formation of six new
railway zones and they are North Western Railway with its headquarters at

Jai pur, South Western Railway with its headquarters at Bangal ore, West

Central Railway with its headquarters at Jabal pur, North Central Railway with its
headquarters at All ahabad, East Coast Railway with its headquarters at
Bhubneswar and East Central Railway with its headquarters at Hajipur. At the
time of considering the sane, the Union Cabinet took into account the financia
viability, traffic growth and the norns of carving out a zone before deciding the
creation of six new zones on July 16, 1996. Mwnister of Railways in his Budget
speech for the year 1996-97 announced new six zones. Thereafter, on

Septenber 9, 1998 the Union Cabi net headed by Prinme M nister Shri. Atal Bihar

Vaj payee approved the creation of a new seventh Zone with headquarters at

Bi |l aspur. On February 22, 1999 the Union Cabinet also decided to nove the
headquarters of the South Western Railway from Bangal ore to Hubli. From 1999

to 2001 the work of Zones had been progressing sl owy and a debate was goi ng

on for and against the formation of new zones. During this period Railway Board
had al so expressed reservations in going ahead with formati on of zones nminly

due to financial crunch. On 29th Novenber 2001 the Mnister for Railways while
responding to various questions raised in Parlianment clarified as follows :-

“I'n the year 1995 the Uni on Cabi net had deferred a proposal based
on the recomendati ons of the RRC for creating 4 new Zones.
However, in the year 1996, the Union Cabi net had exam ned and
approved the proposal for creating 6 new zones. Subsequently,
the CGovernnment decided to formthe 7th Zone with headquarters at
Bilaspur. It is not correct to allege that there had been no
exam nation of the proposal. As far as opinions and observations
on the new Zones are concerned, there have always been two
opposing views. Further, the slow progress in this regard is
attributable to a resource crunch. However, there was never any
intention not to proceed with the creation of any of the new Zones
as consecutive Governnments (the United Front and the Nationa
Denocratic Alliance governments) had taken a policy decision to
create the new Zones."
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I n Decenber 2001 Railway Board initiated action for operationalisation of
new zones. On June 4 and 14, 2002 the Railway Board net and decided to
operationalise North Western Railway with its headquarters at Jai pur and East
Central Railway with its headquarters at Hajipur by October 1, 2002 after
finalising their respective jurisdictions. In the neanwhile, on July 5, 2002 a wit
petition was filed by Biswajit Deb, petitioner in SLP No. 17306/2002, before the
Calcutta Hi gh Court challenging the notification of setting up a new zone. The
Cal cutta High Court dismssed the said petition holding that setting up of new
zone is purely a policy decision of the Railway Board to arrange their own
adm ni stration which cannot be adjudicated in a Public Interest Litigation. The
Del hi Hi gh Court in the case of petitioner herein in SPECI AL LEAVE PETI TI ON
(CIVIL) NO 16838 OF 2002 held that the jurisdiction of the court in the matter of
interference with policy decision of the Governnent is very limted; that the
guesti on whet her such a decision should have been taken or whether such a
deci sion would ultimately be beneficial to the Railway Adnministration in general is
not a matter which is within the domain of the court. It is also noticed that the
fact that there is no expert body decision in the matter would not call for
consideration in-a wit proceeding nerely because the petitioner or sone other
persons may have different views in the matter.

On July 26, 2002 a detail ed note of reorgani sation of the railways was
sent to the Union Cabinet to keep it apprised of the current situation and the
views of the Standing Conmittee of Parlianment on Railways (1996-97), the

Rai | way Convention Conmittee (1996), Railway federations, the Deputy

Conptroller and Auditor General (1999), the Conptroller and Auditor Cenera
(2001) and the coments of Rakesh Mdohan Conmmi ttee (2001) agai nst the
formati on of additional railway zones were al so placed before the Cabi net and
the Cabinet did not review its previous decision. . Two new zones, that is, North
Western Railway with its headquarters at Jai pur and East Central Railway with its
headquarters at Hajipur began functioning in accordance with the notification

dat ed June 14, 2002 issued by the Railway Board. It is also pointed out that
Parliament had approved the establishnment of a Special Rai | way Fund of Rs.

17, 000 crores by Covernnent to ensure the safety of the railways in accordance
with the reconmendati ons of the Railway Safety Review Commttee Report,

2000. Al the safety related tasks to be carried out on the basis of nobneys drawn
fromthis Fund have been listed and placed before Parliament-and have been
approved by Parlianment as part of the Railway Budget.

The | earned Attorney Ceneral also placed reliance on the decision of this

Court in Rustom Cavasjee Cooper vs. Union-of India, 1970 (3) SCR 530,

wherein whether a right arising under Article 19(1)(g) is not protected agai nst
operation of any law inposed in the interest of general public to be reasonable
restrictions on the exercise of the right conferred by the said sub-clause was
consi der ed. In this context, an argunment was rai sed that the enactnent of Bank
Nati onal i sation was not in the |larger interest of the nation but to subserve politica
ends, that is , not with the object to ensure better banking facilities, or to nake
them avail able to a wider public, but only to take control over the deposits of the
public with the major banks, and to use themas a political |ever against

i ndustrialists who had built up industries by decades of industrial planning and
careful managerment and the Court’s attention was invited to a nass of evidence
fromthe speeches of the Deputy Prime Mnister and of .the Governor and the

Deputy Governor of the Reserve Bank and al so extracts fromthe Reserve Bank
Bulletins issued fromtine to tine and other statistical information collected from
of ficial sources in support of the thesis of the petitioner that the perfornance of
the naned banks exceed the targets | aid down by the Reserve Bank in its

directives; that the nanmed banks had effectively conplied with the requirenents

of the law and they had served the diverse interests including small scale sector
and so on. On the other hand, the learned Attorney General in that case
contended that the commercial banks foll owed a conservative policy because

they had to look primarily to the interests of the sharehol ders and on that account
coul d not adopt bold policies or schemes for financing the needy and worthy

causes and that if the resources of the banking industry are properly utilised for
the weaker sections of the people econom c regeneration of the nation may be
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speedi | y achi eved; that 28% of the towns in India were not served by comercia
banks; that there had been unequal devel opnent of facilities in different part of
the country and deserving sections were deprived of the benefit of an inportant
nati onal resources resulting in economc disparities.

This Court held that Court is not the forumin which these conflicting

clains nay be debated; that whether there is a genuine need for banking facility

in the rural areas, whether certain classes of the community are deprived of the
benefit of the resources of the banking industry, whether admnistration by the
CGovernment of the conmercial banking sector will not prove beneficial to the
conmunity and will lead to rigidity in the adm nistration, whether the Governnent
adm nistration will eschew the profit notive and even if it be eschewed, there wll
accrue substantial benefits to the public, whether an undue accent on banki ng as

a neans of social regeneration, especially in the backward areas, is a doctrinaire
approach to a rational order of priorities for attaining the national objectives
enshrined in our Constitution and whether the policy foll owed by the Governnent

in office or the policy propounded by its opponents nay reasonably attain the

nati onal objectives are matters which have little relevance in determ ning the
legality of the measure and it is again not for this Court to consider the relative
nerits of the different political theories or economc policies.

The | earned Attorney Ceneral also relied upon the decision in BALCO
Enpl oyees’ Union (Regd.) vs. Union of India & Ors., 2002 (2) SCC 333,
case wherein it is observed that :-

"It is evident that it is neither within the domain of the courts
nor the scope of the judicial review to enbark upon an enquiry as to
whet her a particular public policy is w se or whether better public
policy can be evolved. Nor are our courts inclined to strike down a
policy at the behest of a petitioner nerely because it has been

urged that a different policy would have been fairer or w ser or nore
scientific or nore logical."

The | earned Attorney Ceneral also pointed out sinilar observations in

Nar mada Bachao Andol an vs. Union of India & Ors., 2000 (10) SCC 664.

Dr. Pal insisted that the provisions of Section 3 of the Act provides the

norns upon which a railway zone can be forned and that is adm nistrative
efficiency. Shri Prashant Bhushan and Dr. Pal have, as set-forth earlier
contended that on the basis of the material placed by themthe formation of

zones now under challenge will only result in-deterioration of the efficiency of
admi ni strative system and not inprove, while the stand of the | earned Attorney
General is that the Governnent has taken note of the workl oad i ndex,

geogr aphi cal spread, strength of nanpower, traffic streans and patterns for

determ ning opti mum si ze of a zone or a division and, inthis context, territorial
ethnic, linguistic or such other considerations are not the basis for reorganisation
of the railway zones.

In exanm ning a question of this nature where a policy is evolved by the

CGovernment judicial review thereof is limted.  Wen policy according to which or
the purpose for which discretion is to be exercised is clearly expressed in-the
statute, it cannot be said to be an unrestricted discretion. @ On natters affecting
policy and requiring technical expertise Court would | eave the matter for decision
of those who are qualified to address the issues. Unless the policy or action is
inconsistent with the Constitution and the |aws or arbitrary or irrational or abuse
of the power, the Court will not interfere with such matters.

Tested in this background set forth above, what we have to see is
whet her Governnment has acted within the paranmeters of Section 3 of the Act or

not. Section 3 of the Act nmentions constitution of the railway zones for the
purpose of efficient adm nistration. Therefore, to find out what would constitute
efficient adm nistration we have to |l ook to various matters on the basis of which
the railway zones have been constituted and have been working. In this context,

a Conmttee had been constituted by the Governnent known as Rail way

Ref orns Conmittee which submitted its report in July 1984 after exhaustive

consi deration of various aspects. The Committee, after taking into consideration
the wor kl oad and manpower along with the concepts of nodernisation
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conput eri sation and updating of technology, traffic pattern, evolved certain
formula for the formati on of zones. And the Cormittee further stated that "as for
the criterion of geographical spread and the tine taken to reach the renotest
poi nt of a Zone or Division fromits headquarters, each case would have to be
exam ned individually. This is so because the headquarters of the various Zones
and Divisions are not always centrally | ocated."” Utimately, the Commttee
concl uded that the inmedi ate requirenent of additional zones is three if one

goes by the criterion of workload and four if one goes by the criterion of

manpower and as far as divisions were concerned, imediate requirenment for
addi ti onal Divisions would appear to be 15 by the criterion of workload and six by
the criterion of manpower. The requirenent of Zones and Divisions on the

basi s of the workload by the year 2000 woul d be even higher. But they did not
finally suggest that the Zones and Divisions should be forned at that rate but
indicated their interest for exam ning all those aspects of the matter.

Thereafter a Study Goup was constituted consisting of several officers to
critically anal ysethe inpact of nmjor devel opnental projects, to review or define
criteria to be adopted while considering i ssues/demands relating to creation or
reorgani sati on of Zones and Divi sions anbngst ot her aspects. They suggested
that for ‘addressing the issues relating to rationalisation of geographica
di stribution and reorgani sati on of Zones and Divisions, it was essential that there
shoul d be broad quantitative nornms in consonance with the Railway Reforns
Conmittee’s recommendati ons nade earlier. The workload index is now
redefined as total transportation effort of a Zone/Division which is also
adequately wei ghted for the financial performance of these units and shoul d
therefore be the over-riding criterion. It was al so taken note of that the norm of
200 units by 2000 AD is the optimm val ue of the workload index both in the
case of zones as well as divisions and this interpolated to 1992-93, that is, the
| ast year for which estimated workload indices are presently avail able. Besides
wor kl oad, maj or decision variable is accessibility. They suggested that
zones/ Di vi si ons whi ch have workl oad i ndices in excess of criticality norm and
al so poor accessibility deserve i nmedi ate relief. Heavi |y worked zones/ di vi si ons
whi ch are conpact, that is, where accessibility of the renpte points/activity
centres is good and, therefore, does not pose any administrative problemon this
account, need not necessarily betruncated for providing relief. Further, in the
case of lightly worked zones/divisions, accessibility alone will not be considered
as a necessary and sufficient criterion for providing relief through reorganisation
They are also of the view that the average travelling tine between Zonal and
Di vi sional Headquarters and its renpte activity centres by a representative
Mai | / Express train should be about 6 hours in-either case. H gh workload with
poor accessibility is the only necessary as well as sufficient condition for
providing relief to such zones/divisions through the setting up of new zones and
di vi sions which would arise only after full scope of territorial readjustnents
bet ween exi sting, adjoining zones/divisions are fully explored or exhausted.

They recommended formati on of zones North-Wstern, South-Wstern, East-
Central and North-Central. Adopting the same criteria as was done by the
R R C to which we have adverted already, this study group sumred up in its
report as follows :-

"The identification of zones/ divisions which deserve attention/reli ef
has been done on the basis of their workload. For computing a

zonal / divisional workload i ndex both physical as well as financia
out put indicators are taken into account. The norm of 200 workl oad
units in 2000 AD (as had al so been suggested by the RRC) is

defined as the optimum val ue of the workl oad i ndex.

Besi des workload the accessibility of activity
centres/renmpote points fromits respective zonal/divisiona
headquarters is the other inportant criterion. The normin this
case is defined as an average travelling time (between the zona
and the divisional headquarters and, also, between the divisiona
headquarters and its renote activity centres) of about six (6) hours.

Based on the workl oad and accessibility norns defined
above, zones/divisions whi ch have workl oad i ndices in excess of
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the criticality normand al so poor accessibility have been identified
for the purposes of providing relief through reorgani sation/creation

of new zones and divisions. Ethnic, linguistic and/or territorial (i.e.
State Boundaries, etc.) considerations do not formthe basis for

eval uating issues pertaining to railway reorganisation.

The highlights of the Study Group are given in Annexure-|
MR in his Budget (1995-96) Speech on 14.3.95 had, inter alia
conveyed that the Conmittee’s recommendati ons had been
accepted by this Mnistry and we bei ng processed further."

The credibility of the said report is questioned and its bonafides are
doubt ed on behal f of the petitioners. The various factors considered by them
are also certainly relevant for the efficient adm nistration of the Railways. None
of these factors taken note of by the study group can be stated to be irrelevant in
this context. But what is to be seen is whether the report nade by themwould, in
essence, be not worthy of credit and not nerely on imagi nary basis such as they
are officers of the Governnent and they woul d have worked under pressure of
the Mnister concerned to draw up a report to suit his whins. Therefore, we do
not think, we can accept the attack nmade by the petitioners on the report of the
study group.

Cabi net notes were prepared, inter alia, after referring to RRC report,
report of the study group extracts of previous cabi net proceedings on the subject,
views of the Parliamentary Standing Committee on RCC, views of Railway
Federations, reports of Conptroller and Auditor Ceneral of India, comrents of
Rakesh Mohan Conmittee and proposal was nmade to set up six new zones - (1)

Nort h-Western Railway, headquarters Jaipur; (2) South-Wstern Railway,
Headquarters Bangal ore; (3) West-Central Rai'lway, Headquarters Jabal pur; (4)
Nort h-Central Railway, Headquarters All ahabad; (5) East-Central Railway,
Headquarters Hajipur and (6) East Coast Railway, Headquarters Bhubaneswar

and various details regarding the workl oad, route kiloneters and information
regardi ng the accessibility and other criteria were fully furnished to the Cabinet.
It is indicated that with the criterion of six new zones the accessibility of the
Di vi si onal Headquarters with Railway Headquarter will increase and the Indian
Rai | way average will inprove to 6.2 hours fromthe existing 8.9 hours. As
regards the cost inplication and strategy adopted detail ed consideration was
made. The inpact of the Information Technol ogy was al'so taken into account.
Various views that had been expressed at different levels and in public both
opposi ng and supporting the formati on of new zones were also set forth. On July
12, 1996 the Cabinet authorised the Mnistry of Railways to make suitable
readjustments in the territorial jurisdiction of the zones.

It has been contended that the objective of developi ng backward areas or

to neet public demand new zones have been forned and such a step wi-ll not be
consistent with efficiency in admnistration. . These two factors are noticed not in
isolation but along with other criteria as to increase in traffic |oad and
accessibility. Therefore, the contention ignores all the factors taken into

consi deration and is not tenable. Even otherw se, to neet the demands of

backward areas cannot by itself be inconsistent with efficiency. Wen/Railway is

a public utility service it has to take care of all areas including backward areas.
In doing so, providing service, efficient supervision and keeping the equi prent

and other material in good and workable condition are all inportant factors. Such
services can be appropriately extended if there is an exclusive zone to cater to
such areas. |If nore facilities becone available in those zones naturally efficiency

woul d go up. Therefore, the concept of "efficiency" should not be approached
in a doctrinaire or pedantic manner. Thus formati on of zones in backward areas
for providing proper facilities and services will inprove the efficiency and not
retard it. Merely setting up of new zone in a backward area cannot be
condemmed only on the basis that it is being formed in a backward area,
particularly when it fulfils other criterion to which we have al ready adverted.

Even if we assune that there is force in the material placed by the
petitioners that by form ng new railway zones efficiency in the railway
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adm ni stration woul d not enhance, the reasons given by the Governnent and
material placed by themin support of formng new railway zones is no | ess or

even nore forceful. Further, when technical questions arise and experts in the
field have expressed various views and all those aspects have been taken into
consi deration by the Government in deciding the matter, could it still be said that

this Court should reexamine to interfere with the sane. The whol esone rule in
regard to judicial interference in admnistrative decisions is that if the
Government takes into consideration all relevant factors, eschew from
considering irrelevant factors and act reasonably within the paranmeters of the
law, courts would keep off the same. Even on the test suggested by Dr. Pal we
cannot travel outside this principle to sit in appeal on the decision of the
Gover nment .

The decision in B.S. Miuddappa’ s case is distinguishable both on principle

and on facts fromthe present case. The question in that case is whether 'park
can be alloted to a trust for setting up of a private nursing hone. There is no
application of mind by any of the authorities as to whether setting up a nursing
hone in place of 'a 'park’ woul d anpbunt to an inprovenent as contenpl ated

under the statute with which this court was concerned in that case. 1In the
present case, the problemis entirely different. The question before the Court is
whet her formation of zonesis for efficient admnistration of Railways. On

this aspect we have considered the rival contentions including the materia

pl aced before the Government of India and the criteria evolved for formation of

the zones. The test whether such formation of zones is for the purpose of

efficient adm nistration of Railways have been duly considered by the

CGovernment before taking decision while such consideration was |acking in
Muddappa’' s case. Hence, that decision cannot be of any assistance to

appel lant. W have applied the principles set out in other decisions relied upon
by the appellant to the facts of ‘the case in reaching our conclusion in this matter.

However, Shri Prashant Bhushan sought to inpress upon us that within
three weeks of a new Railway M nister assum ng office w thout any study or
report or any expert body a new railway Zone Hazi pur was announced and steps
were taken to constitute such zone.” But the material on record would indicate

ot herw se. Matter has been under consideration of the Governnent since 1981

as to reorganisation of the zones. ~Thereafter, a Study Goup was forned to | ook

into the matter to nmake its recommendations. It is /only in 1996 a decision was

taken by the Governnent for a zone at Hazipur. |If formation of a zone at Hazi pur

as its headquarters fulfils the norms set up by the Governnent and there is

enough statistical data in that regard, it becomes difficult for us to state that the
same is mala fide. Allegations regarding mal afides cannot be vaguely made and

it must be specific and clear. |In this context, the concerned Mnister who is

stated to be involved in the formati on of new Zone at -~ Hazipur is not nmde a
party who can neet the allegations.

The stand of the respondents is that in regard to East ‘Central Zona
Rai | way and the North Western Zonal Railways efficiency has shown
i mprovenent for the nonths of COctober-Novenber 2002 as conpared to
Oct ober - Novenmber 2001 which is as under :-

Rai | way Revenue Tonnes Ori gi nating Earnings in

In mllion Tonnes In crores

2002

2001

Yage

vari ation
2002

2001

Yage

vari ation
East Central
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Cct ober
4.32
4.19
3.1
270. 82
250. 81
7.98
November
4.43

4. 31
2.78
264. 42
261. 4
1.16
Cct + Nov
8.75
8.5
2.94
535. 24
512. 21
4.50

North Western

Cct ober
1.34
1.12

19. 64
97. 65
74.74
3065
Novenber
1.23
1.23

89. 25
73.91

20. 75

Cct + Nov
2.57

2.35

9. 36
186. 9
148. 65
25.73

Rai | way
Mont h
2002
2001

Revenue Tonnes Origi nating
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Vari ati on

Cct ober

1.34

1.12

0.22

Nor t h- West ern
Novenber

1.23

1.23

0

Cct + Nov
2.57
2.35
0.22

Cct ober
2.24
2. 47
-0.23
West ern
November
2.25
2.43
-0.18

Cct + Nov
4.49

4.9

-0.41

Cct ober
3.58
3.59
-0.01
Tot al
Novenber
3.48
3.66
-0.18

Cct + Nov
7.06
7.25
-0.19

If these figures furnished by respondents are correct then efficiency on
formati on of the zones has certainly not deteriorated.

Shri Prashant Bhushan contended that Bil aspur zone was fornmed
subsequent to an announcenment nade by Shri Atal Bihari| Vajpayee in his
el ecti on speech, but the allegation as to when he had nade such a speech is not
set out either in the petition filed before the H gh Court or in these proceedings.
Unl ess full details are given as to place, tine or date, it would be very difficult for
any one to deny the sane, nore so when Shri Atal Bihari Vaj payee has not
been i npl eaded as a party in these proceedings.

It is next contended by Shri Prashant Bhushan that though there may
have been justification for form ng conpact zones and they may be economcally
vi abl e whet her Hazi pur or Bilaspur or Bhubaneswar should be nade zona
Headquarters has not been adequately consi dered. The decision of the Centra
Governnment to | ocate the headquarters of South Western Railways at Hubl
i nstead of Bangal ore was the subject matter of challenge in Union of India &
Os. vs. Kannadapara Sanghat anegal a Okkuta & Kannadigara & Os.
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Though the Hi gh Court had quashed shifting of Headquarters from Bangal ore to
Hubli, this Court stated as follows :-

"it is not the function of the court to decide the location or the site of

the Headquarters, it is the function of the Governnent."

If benefit of a zonal headquarters in a particular place is nore suited than
any other place in zone it would not affect the ultimate efficient functioning of the
railway adm nistration. Thus all contentions of the petitioners stand rejected.

These petitions stand di sm ssed.

2.
[ S. RAJENDRA BABU ]

J.

[ GP. MATHUR ]
NEW DELHI ,
MARCH 13, 20083.

CcvViL APPELLATE JURI SDI CTl ON
SPECI AL LEAVE PETITION (CIVIL) NO 16838 OF 2002
Federation of Railway O ficers Association & Os. Petitioners
Ver sus
Union of India Respondent s

W TH SLP (C) No. 17306/ 2002

Dear br ot her,

A draft judgment in the abovenentioned matter is being circul ated for
favour of your kind consideration.

Wth warm regards,

[ S. RAJENDRA BABU ]
March_ 12 , 2003
Hon’ ble M. Justice G P. Mat hur

REPORTABLE




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 15 of 55

J UDGMENT

In
SPECI AL LEAVE PETITION (ClIVIL) NO 16838 OF 2002
Federation of Railway Officers Association & Os. Petitioners
Ver sus
Uni on of India Respondent s
W TH SLP (C) No. 17306/2002
On

Thrusday, ~ March 13, 2003

By
HON BLE MR, JUSTI CE S RAJENDRA BABU

24

10

I N THE SUPREME COURT OF | NDI A

ClVIL ORIG NAL JURI SDI CTI ON

Wit Petition (Cvil) No.490 of 2002 etc.

People’s Union for Civil Liberties

(PUCL) and anot her Petitioners
Vs.

Union of India and anot her Respondent s
Wth

Wit Petition Nos. 509/2002 & 515/2002

JUDGMENT
Dhar madhi kari J.

| have carefully gone through the well considered separate
opi ni ons of Brothers MB Shah J. and P.V.Reddi JJ. Both the |earned
j udges have conme to a common concl usion that Section 33B inserted
in the Representation of people Act, 1951 by Amendnent Ordi nance
4 of 2002, which on repeal is succeeded by 3rd Anendnment Act of
2002, is liable to be declared invalid being violative of Article
19(1) (a) of the Constitution.

| amin respectful agreenent with the above concl usion
reached in conmon by both the | earned brothers. | would, however,
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like to suppl enent the above concl usion

The reports of the advisory Conmission set up one after the
ot her by the Governnent to which a reference has been nade by
Brot her Shah J., highlight the present political scenario where
noney- power and mnuscl e- power have substantially polluted and
perverted the denpcratic processes in India. To control the ill-effects
of noney-power and nuscl e- power the Comm ssions recomend
that election systemshould be overhaul ed and drastically changed
| est denocracy woul d beconme a teasing illusion to conmon citizens
of this country. Not only a half-hearted attenpt in the direction of
reformof the election systemis to be taken, as has been done by the
present |egislation by anending sone provisions of the Act here and
there, but a nuch inproved el ection systemis required to be evol ved
to nake the el ection process both transparent and accountable so
that influence of tainted noney and physical force of crimnals do not
make denocracy a farce -~ Citizen' s fundamental 'right of information’
shoul d be recognised and fully effectuated. This freedomof a citizen
to participate and choose a candidate at an election is distinct from
exercise of 'his right as a voter which is to be regulated by statutory
law on the election Iike the R P. Act.

Maki ng of law for election reformis undoubtedly a subject
exclusively of |egislature. Based on the decision of this Court in the
case of Association for Denocratic Refornms (supra) and the
directions nmade therein to the El ecti on Conmni ssion, t he
Anmendnent Act under consideration has made an attempt to fill the
void in law but the void has not beenfilled fully and does not satisfy
the requirenents for exercise of fundamental freedomof citizen to
participate in election-as a well inforned voter.

Denocracy based on 'Free and fair elections’ is considered as
basic feature of the Constitution in the case of Keshvanand Bharati
(supra). Lack of adequate legislative will to fill the vacuumin |aw
for reform ng the election process in-accordance with the | aw
declared by this Court in the case of Association for Denocratic
Ref orns (supra), obligates this Court as an inportant organ in
constitutional process to intervene.

In my opinion, this Court is obliged by the Constitution to
i ntervene because the legislative field, even after the passing of the
Ordi nance and the Anendnent Act, |eaves a vacuum This Court-in
the case of Association for Denpocratic Reforms (supra) has
determ ned the anbit of fundanental 'right of information” to a voter.
The law, as it stands today after amendment, is deficient in ensuring
"free and fair elections’. This Court has, therefore, found it necessary
to strike down Section 33 B of the Arendnment Act so as to revive
the |l aw declared by this Court in the case of Association for
Denocratic Reforns (supra).

Wth these words, | agree with conclusions-(A) to (E) in the
opi ni on of Brother Shah J. and conclusion Nos. (1), (2), (4), (5), (6),
(7) & (9) in the opinion of Brother P.V. Reddi J.

Wth utnost respect, | amunable to agree with concl usion
Nos. (3) & (8) in the opinion of Brother P.V. Reddy J., as on those
aspects, | have expressed ny respectful agreement with Brother
Shah J.
J.
[ DM Dharmadhi kari ]
New Del h

March 13, 2003.
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JUDGMENT
Dhar madhi kari J.

I ~have carefully gone through the well-considered opinion of
Brother MB Shah J. 1 agree with his conclusion that Section 33B
i nserted in Representation of People 1951 by Amendnent O di nance
4 of 2002 followed by 3rd Amendment Act 2002 is liable to be
declared invalid being violative of Article 19(1)(a) of the Constitution
I, however, consider it necessary to deal with sonme additiona
grounds urged on behalf of the parties after the Arendnent

Ordi nance becane the Act. | woul d, therefore, supplenent the
concl usi on of Brother Shah J. on ny own additional reasons.
Since Brother Shah J. has covered in-detail all |egal questions

i nvol ved with the assistance of various reports of the Comm ssions
set up by the Government for introducing election refornms |leading to
the promul gati on of the O dinance and then passing of the third
Amendnent Act of 2002, I would strai ghtway deal w th sone

addi ti onal grounds urged separately by the counsel for the parties
after the Amendnent Ordi nance was repeal ed and substituted by the
Anmendnent Act.

On behal f of the petitioner it has been subnmitted that
fundanental right to "freedom of speech and expression" has been
held by this Court in the case of PUCL (supra) [2002(5) SCC 294] to
include within it right of a citizen as a voter to know the rel evant
antecedents of the candidate at the election. —In the case of
Keshvanand Bharati [1973 (4) SCC 225] “fundanental rights" and
"denocratic formof Government” to be constituted through "a free
and fair election," have been held to be basic features or structures
of the Constitution and beyond the anendi ng power of Parlianent.

It is for achieving the constitutional principles that el aborate
provisions are required to be made in the election |laws for ensuring
free and fair election. The inportance of participatory role of the
peopl e in governance is the hallmark of a denbcratic republic to
which the Constitution is committed by the preanble and the
provi sions contained in the Articles of the Constitution

The petitioners submit that the |aw declared by this Court in
the case PUCL (supra) is binding on the Legislature and the
Executives under Articles 141 and 144 of the Constitution. The right
of a citizen, to know about the relevant information of a candidate at
an election for his effective participation as a voter in a denocratic
process, is a fundanmental right duly recognised by this Court which is
distinct fromhis legal or statutory right under the RP Act to vote or
contest any election. On behalf of petitioners, the followi ng politica
t hought of Maddison is relied:-
"“A popul ar governnent, w thout popular infornmation or the neans of
acquiring it, is but a prologue to a farce or a tragedy or perhaps both
and a people who need to be their own governors, nust arm
thenselves with the power that know edge gives."
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Counsel for the petitioner submts that people’s court being the
real denocratic favourite forum it is logical that this should be
equi pped with all facts regarding those it chooses to elect as its
representatives.

Assailing the provisions of Section 33B inserted by O dinance
and Amendnent Act to the RP Act of 1951 the contention advanced
is that conpetence of the legislature to annul the effect of a
judgrment by altering the basis of the interpretation by Court can be
conceded but where the court has held '"right to information’ of a
citizen regardi ng antecedents of a candidate at an election as part of
his fundanmental "right of speech and expression" under Article
19(1)(a) of the Constitution, |egislature by amending the RP Act of
1951 cannot nullify such fundamental right recognized and decl ared
by this Court.

On behalf of respondentsi.e. Union of India and its authorities
| earned Solicitor General nade strenuous efforts to support the
provi si ons of the Anmendnent Ordi nance and Arendnment Act. It is
submitted that in the case of PUCL (supra) the Court issued
directions to the El ection Conmi ssion to suitably make provisions for
decl aration of information by a candidate at an el ection regarding his
crimnal antecedents, if any, his qualifications and fi nancial status
because the Court found that in the provisions of the Act and the
Rul es, there were no provisions for inmparting necessary information
by the candidate to the voter. This legislative vacuumwas filled by
the Court in discharge of its constitutional obligation. It is subnitted
that firstly by the O.dinance and later by the Amendnent Act the so-
cal l ed | egi sl ati ve vacuum has been filed by the Parlianent. Elections
in future will now be regulated by the | aw newl y enacted and not in
accordance with the directions nade by the Court to the Election
Comm ssion at the time when there did not exist any law or provision
on the question of inmparting of relevant - information by the candidate
to the voter.

On behal f of respondents, it is further submtted that in the
Amendnent Act, suitable provisions have been nade for disclosure of
crimnal antecedents of a candidate.  He has also to disclose his
assets, not at the tinme of election, but only-if he gets elected. The
contention advanced is that once the legislature has filled the
vacuumin law identified by the Court and earlier filled by directions
of the Court to the El ection Conm ssion, the legislature could by
enacting Section 33B as part of the RP Act 1951, give an-over-riding
effect to the anmending |aw over any judgnent of the Court or
instructions issued by the Election Conmission. It is argued that the
judgnent in the case of PUCL (Supra) of this Court itself
contenpl ated that the directions of the Court requiring candidates to
supply requisite infornmation to the voter at an el ection were to
operate only till an appropriate |egislation was nade. Once such
| egislation is made by the Parliament, the decision-of this Court in the
case of PUCL (Supra) loses its efficacy because Arendnent Act has
filled the vacuumor void in the RP Act. The |egislative w sdom of
filling the vacuumin a particul ar manner cannot be a subject matter
of judicial scrutiny when there is no violation of any fundanenta
right of the citizen.

Learned Solicitor General alternatively contended that
assum ng that a right to get relevant information by the voter froma
candi date at an election is a fundanmental right, the extent of
operation of this right is the matter that the | egislature al one can
decide. It is subnmitted that even if this Court concludes that the
extent of information required to be given by the provisions inserted
by the Ordinance foll owed by the Anendrment Act are not adequate,
that by itself would constitute no ground to strike down the
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i mpugned Ordi nance and the Act or Section 33B inserted to the
Representati on of People Act, 1951. The legislature has filled the
void in law in the manner thought nobst appropriate and practical. It
is asserted that this court should not insist that the |egislative void
has to be filled only in the manner indicated in the directions of this
Court in the case of PUCL (supra).

Anot her alternative argunent advanced on behal f of the Union
of Indiais that this Court by interpretation of Article 19(1)(a) of the
Constitution, cannot elevate a statutory right to vote of a voter under
the RP Act of 1951 to a fundanental right when such a right is
nowhere recogni zed by the Constitution. The under-nentioned
deci sions of this Court have been relied to support the subni ssion
that right to vote and right to contest at an el ecti on have al ways
been recogni zed to be special |law or statutory right and not a
common | aw or constitutional right.

Ajab Singh vs. State of UP [2000(3) SCC 521 at 525]; Jyot
Basu vs. Debi Ghosal [1982 (1) SCC 691 paras 8,9 at page 696];

Junmuna Prasad Mukhariya vs. Lachhi Ram [ 1955 (1) SCR 608
at 609-610]; NP Ponnuswam vs. Returning Oficer [1952 SCR 218 at
220, 236].

Learned Solicitor General enphatically submtted that in the
case of PUCL(supra), equating the right of a voter to exercise his
right of franchise to a fundanmental right of speech and expression, is
clearly in contradiction to the various decisions of equal and |arger
benches of this court where such a right of voter is only recognised
as a statutory right. It is submtted in view of a clear conflict of
opi ni ons between three-judges bench decisionof this Court in PUCL
(supra) and benches consisting of equal strength of judges or |arger
benches in the case cited and noted above, it is necessary for this
Court to refer the matter to a Constitution Bench on this very
i mportant and vital question of the nature of right of a voter in the
ambit of a fundanental right under Article 19(1)(a) of the
Consti tution.

El aborating his argunent to question the correctness of the
decision of this Court in the case of PUCL (supra) |earned Solicitor
CGeneral argued that only necessary information regarding a
candi dat e can be insisted upon which woul d not affect the candidate’s
"right to privacy.” It is also submtted that there are dangers
i nherent in enlarging "right to information" as being part of the right
of "freedom of speech and expression."

It is pointed out that if "right to information" regarding the
candi date is fundanmental right under Article 19(1)(a), the only
restriction that can be put on such right woul d be those which are
nmentioned in clause (2) of Article 19 such as in the interest of
security of the State, friendly relations with foreign countries, public
order, decency or norality. Placing interpretation-on the contents of
Article 19(1)(a) with clause (2) thereunder, it is submtted that right
to information of a voter to the candidate is not conceived by the
Constitution as a fundanental right. It is submtted that a candi date
cannot be asked to disclose such information about hi mwhich is not
required by the provisions of RP Act and which does not disqualify
himfromcontesting the election. The educational qualifications are
not required for a voter or candi date under the Constitution and the
RP Act. The insistence, therefore, on the candidate to supply his
educational bio-data is wholly irrelevant. Simlarly, he cannot be
asked to disclose his assets or financial status before he is elected at
an el ection as such inparting of information affects his "right to
privacy" and is likely to expose himto dangers from unknown
gquarters because of the disclosure of his wealth and nmeans. It is
guesti oned, "why should a candi date be asked to supply information
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of assets or wealth of his wife and dependant s?" Wth the above
subm ssions, the prayer nade is that the question raised by the
petitioners be referred for decision by a Constitution Bench in
accordance with Article 145(3) of the Constitution

The above-nenti oned contentions advanced by the parties,
whi ch have been dealt with and answered by Brother Shah J. and
with which | amin conplete agreenent, are not required to be dealt
with by ne separately. | would, however, like to add sone
addi ti onal reasons for our agreed concl usion

. The subject of reformof election systemis no doubt
exclusively of legislature but the question is: will the judiciary remain
a silent spectator to see the possible failure of denobcratic process?
Where the legislature has failed to show the required | egislative will
to undertake essential |egislative reforms as indicated by this court in
the case of PUCL (supra), unfilled legislative void has to be filled by
judiciary as part of its constitutional obligation and duty. The
| egi sl ative void has been filed no doubt, only partially by the
Amendnent. Act. The Constitution envisages and expects from
i ndependent _judiciary a role of -a "sentinel on the quivi" or in other
words a "watchdog." The judiciary has to oversee the functions of
the Legislature and Executive to ensure that constitutional principles
are strictly adhered to and the laws are so framed and adequately
i npl enented to uphol d the basic structure of the Constitution. 'Free
and fair elections’ for a Parlianmentary denocracy are already
identified to be the basic features of the Constitution. The inpugned
provi si ons of the Amendnent Ordi nance and Act show want of
adequate legislative will in inproving the el ection systemon the |ines
suggested and in accordance with-the | aw declared by this Court in
the case of PUCL (supra). The judiciary is duty bound by
constitution, therefore, to step into fill the unfilled void in election
I aw.

There can be no dispute on the | egal proposition advanced on
behal f of Union of India that "right to elect and get elected" for
formation of a denobcratic Governnent is not recognised in the
Constitution as fundanental right.  In a series of ‘decisions relied and
di cussed by Brother Shah J. right to vote and contest ‘at an election is
recognised only as a legal right based on election law. But as has
been held in the unani nous opinion of this Court in the case of PUCL
(supra), ’'a voter while voting or contesting an el ection does not |ose
his fundanmental right as a citizen.” The formation of a rea
denocrati c governnent through 'free and fair election’ is the basic
structure of the Constitution. The right of a citizen'to participate
effectively in an election can be exercised only if he is able to obtain
rel evant information about a candi date in whose favour he may
choose to vote or not to vote. This 'right of information’ of a citizen
in a participatory denocratic process is distinct fromhis statutory
right as a "voter’ given to himin election | aw.

In my opinion this Court is obliged by the Constitution to
intervene as the legislative field still |eave a vacuum On an issue of
fundanental right, this Court would be guilty of failing in its duty if
the void inlawis allowed to be left unfilled to the detrinment of rights
of citizen. The law as it stands today after amendnent is deficient in
ensuring 'free and fair election.’ Wth these additional reasons, |
agree with the conclusion of Brother Shah J. that the provision of
section 33B introduced to the RP Act 1951 by the Amendnent
Ordi nance foll owed by the Arendnent Act, is required to be struck
down as violative of the Constitution.

The result would be that on the requirements regarding
information to be inparted by the candidate to the voter at the
el ection, the directions of this Court made to the El ecti on Conm ssion
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in the case of PUCL (supra) in so far as they are not covered by the
Representati on of Peoples Act 1951, as anended shall be foll owed
as supplenental to the provisions of the aforesaid Act.and be read as
suppl enental to the provisions of RP Act
.J
[ DM Dharmadhi kari ]

New Del h
February , 2003.
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Uni on of India and anot her .. Respondent s

JUDGMENT

Shah, J.

These wit petitions under Article 32 of the Constitution of

I ndi a have been filed challenging the validity of the Representation of
the Peopl e (Anendnment) Ordi nance, 2002 (No.4 of 2002)

("Ordi nance" for short) promulgated by the President of India on 24th
August, 2002.

There was an era when a powerful or a rich or a strong or a

dacoit aged nore than 60 years married a beautiful young girl despite
her resistance. Except to weep, she had no choice of selecting her
mate. To a large extent, such situation does not prevail today. Now,
young persons are selecting mates of their choice after verifying ful
details thereof. Should we not have such a situation in selecting a
candi date contesting elections? 1In a vibrant denocracy is it not
required that a little voter should know bi o-data of his/her would be
Rul ers, Law makers or Destiny-maker of the Nation?

Is there any necessity of keeping in dark the voters that their

candi date was involved in crimnal cases of murder, dacoity or rape

O has acquired the wealth by unjustified nmeans? May be that he is
acquitted because Investigating Officer failed to unearth the truth or
because the wi tnesses turned hostile.~ In sone cases, apprehending
danger to their life, witnesses fail to reveal what was seen by them

I's there any necessity of permtting candidates or his 'supporters
to use unaccounted noney during elections? |f assets are decl ared,
would it not ampunt to having sone control on unaccounted el ection
expendi ture?

It is equally true that right step in that direction is taken by
amendi ng the Representation of the Peopl e Act, 1951 (hereinafter
referred to as '"the Act’) on the basis of judgment rendered by this
Court in Union of India v. Association for Denocratic Reforns
[(2002) 5 SCC 294]. sStill however, question to be decided is
whether it is in accordance with what has been declared in the said
j udgment ?

After concluding hearing of the argunments on 23rd Cctober,

2002, the matter was reserved for pronouncenent of judgrment. Before
the judgnent could be pronounced, the O di nance was repeal ed and

on 28th Decenber 2002, the Representation of the People (3rd
Anmendnent) Act, 2002 ("Anended Act" for short) was notified to

cone into force with retrospective effect. Thereafter, an amendnent
application was noved before us challenging the validity of Section
33B of the Anendnent Act which was granted because there is no
change in the cause of action nor in the wording of Section 33B of the
Amended Act, validity of which is under challenge. At the request of
| earned counsel for the respondent-Union of India, time to file
addi ti onal counter was granted and the matter was further heard on
31st January, 2003.

It is apparent that there is no change in the wording (even ful
stop or coma) of Sections 33A and 33B of the Ordinance and Sections
33A and 33B of the Anended Act. The said Sections read as under
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" 33A. Right to information. (1) A candi dat e shal |
apart fromany information, which he is required to

furni sh, under this Act or the rules nade thereunder, in
hi s nom nati on paper delivered under sub-section (1) of
section 33, also furnish the information as to whet her

(i) he is accused of any offence punishable with
i mprisonnent for two years or nore in a

pendi ng case in which a charge has been

franed by the court of conpetent

jurisdiction;

(ii) he has been convicted of an offence other
than any offence referred to in sub-section

(1) or sub-section (2), or covered in sub-
section (3), of section 8 and sentenced to

i mpri sonnent for one year or nore.

(2) The candi date or his proposer, as the case may be,
shal |, at the time of delivering to the returning officer the
nom nati on _paper under sub-section (1) of section 33,

also deliver to himan affidavit sworn by the candidate in

a prescribed formverifying the information specified in
sub-section (1).

(3) The returning officer shall, as soon as nmay be after
the furnishing of information to hi munder sub-section

(1), display the aforesaid information by affixing a copy

of the affidavit, delivered under sub-section (2) at a
conspi cuous place at his office for the information of the
el ectors relating to a constituency for which the

nom nati on paper is delivered."

33B. Candi date to furnish information only under

the Act and the rules. Notw thstandi ng anyt hi ng

contained in any judgment, decree or order of any court

or any direction, order or any other instruction issued by
the El ection Conmi ssion, no candidate shall be liable to

di scl ose or furnish any such information, in respect of his
el ection, which is not required to be disclosed or

furni shed under this Act or the rul es nmade thereunder."

For the directions, which were issued in Association for

Denocratic Reforns (supra), it is contended that sonme of themare

i ncorporated by the statutory provisions but with regard to remaining
directions it has been provided therein that no candi date shall be liable
to disclose or furnish any such information in respect of his election
which is not required to be disclosed or furnished under the Act or the
Rul es nmade thereunder, despite the directions issued by this Court.
Therefore, the aforesaid Section 33B is under chall enge.

At the outset, we would state that such exercise of power by the
Legi slature giving sinmlar directions was undertaken in the past and
this Court in unequivocal words declared that the Legislature in this
country has no power to ask the instrunentalities of the State to
di sobey or disregard the decisions given by the Courts. For this, we
woul d quote some observations on the settled | egal position having
direct bearing on the question involved in these matters:

A- Dealing with the validity of Bonbay Provincial Minicipa
Cor poration (Gujarat Amendnment and Validating Provisions)

Ordi nance 1969, this Court in The Minicipal Corporation of

the Gty of Ahmedabad and anot her v. The New Shrock Spg

And W/g. Co. Ltd. [(1970) 2 SCC 280] observed thus:-

" 7. This is a strange provision. Prim facie that
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provi si on appears to command the Corporation to
refuse to refund the anmount illegally collected

despite the orders of this Court and the Hi gh Court.
The State of CGujarat was not well advised in

i ntroducing this provision. That provision
attenpts to nake a direct inroad into the judicia
powers of the State. The Legi sl atures under our
Constitution have within the prescribed limts,
powers to nake | aws prospectively as well as
retrospectively. By exercise of those powers, the
Legi sl ature can renove the basis of a decision
rendered by a conpetent court thereby rendering
that decision ineffective. But no Legislature in
this country has power to ask the
instrumentalities of the State to di sobey or

di sregard the deci sions given by courts"”

Further, Khanna, J. In Snt. Indira Nehru Gandhi v.
Shri Raj ‘Narain [1975 Supp. SCC 1] succinctly and w t hout
any anbi guity observed thus:

"190. A decl aration that an-order rmade by a

court of lawis void is normally part of the judicia
function and is not ‘a |l egislative function

Al t hough there is in the Constitution of India no
rigid separation of powers, by and |large the

spheres of judicial function and |egislative

function have been denmarcated and it i's not

perm ssible for the Legislature to encroach upon

the judicial sphere. It has accordingly been held
that a Legislature while it is entitled to change
with retrospective effect the Iaw which forned the
basis of the judicial decision, it is not permssible
to the Legislature to declare the judgment of the
court to be void or not binding.

It is also settled |aw that the Legislature may renove the

defect which is the cause for invalidating the | aw by the Court

by appropriate legislation if it has power over the subject nmatter
and conpetence to do so under the Constitution.

B. Secondly, we would reiterate that the primry duty of the
Judiciary is to uphold the Constitution and the | aws wi thout fear
or favour, without being biased by political ideology or

economni c theory. Interpretation should be in consonance with
the Constitutional provisions, which envisage a republic
denocracy. Survival of denocracy depends upon free and fair
election. It is true that the elections are fought by politica
parties, yet election would be a farce if the voters are unaware
of antecedents of candi dates contesting elections. - Their
decision to vote either in favour of "A" or 'B candidate woul d
be wi thout any basis. Such election would be neither free nor
fair.

For this purpose, we would refer to the observations

made by Khanna, J. in H s Holiness Kesavananda Bharati

Sri padagal varu v. State of Kerala and another [(1973) 4 SCC
225], which read thus

"That all constitutional interpretations have

political consequences should not obliterate the

fact that the decision has to be arrived at in the

cal m and di spassi onat e at nbsphere of the court

room that judges in order to give legitimacy to

their decision have to keep al oof fromthe din and
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controversy of politics and that the fluctuating
fortunes of rival political parties can have for them
only academic interest. Their primary duty is to
uphol d the Constitution and the | aws w thout fear

or favour and in doing so, they cannot allow any
political ideology or econom c theory, which may

have caught their fancy, to colour the decision."

C. It is also equally settled I aw that the Court should not shirk its
duty fromperformng its function merely because it has
political thicket. Follow ng observations (of Bhagwati, J., as
he then was) nade in State of Rajasthan v. Union of India

[ (1977) 3 SCC 592] were referred to and relied upon by this
Court in B.R Kapur v. State of Tami| Nadu [(2001) 7 SCC
231]:

" 53. But nerely because the question has a

political conplexion, that by itself is no ground

why the court should shrink fromperformng its

duty under the Constitution if it raises an issue of
constitutional determ nation. Every constitutiona

guestion concerns the allocation and exercise of
government al power and no constitutional question

can, therefore, fail to be political. So long as a

guestion arises whether an authority under the

Constitution has acted within the limts of its

power or exceeded it, it can certainly be decided

by the court. |Indeed it would be its constitutiona
obligation to do so. It is necessary to assert the

cl earest possible terns, particularly in the context

of recent history, that the Constitution is suprema

| ex, the paranount |aw of the land, andthereis no
department or branch of Governnent above or

beyond it."

SUBM SSI ONS:

It is contended by | earned Senior Counsel M. Rajinder Sachar
and M. P.P. Rao for the petitioners that the Section 33Bis, on the
face of it, arbitrary and unjustifiable. It is their contention that the
af oresaid section is on the face of it void as alaw cannot be passed
whi ch vi ol ates/abri dges the fundanental rights of the citizens/voters,

decl ared and recognised by this Court. It is subnitted that without
exerci se of the right to know the rel evant antecedents of the candi date,
it will not be possible to have free and fair elections. Therefore, the

i mpugned Section violates the very basic features of the Constitution
nanmely, republic denocracy. For having free and fair elections,

anywhere in the territory of this country, it is necessary to give effect
to the voters’ fundanmental right as declared by this Court in the above

j udgrent .

It has been contended that, in our country, at present about 700

| egislators and 25 to 30 Menbers of Parlianment arec“having crimna
record. It is also contended that alnopst all political parties declare that
persons having criminal record should not be given tickets, yet for one
or other reason, political parties under sone conpul sion give tickets
to sone persons having crimnal records and sone persons having no
crimnal records get support fromcrimnals. It is contended by

| ear ned seni or counsel M. Sachar that by issuing the O dinance, the
CGovernment has arrogated to itself the power to decide unilaterally for
nul l'ifying the decision rendered by this Court w thout considering

whet her it can pass |egislation which abridges fundanental right
guaranteed under Article 19(1)(a). It is his submi ssion that the
Ordinance is issued and thereafter the Act is anended because it
appears that the Governnent is interested in having uninforned

i ghorant voters.
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Contra, learned Solicitor General M. Kirit N Raval and |earner

seni or counsel M. Arun Jaitley appearing on behalf of the intervenor
with vehenence, subnitted that the aforesaid O di nance/ Anended

Act is in consonance with the judgnent rendered by this Court and the
vacuum poi nted out by the said judgment is filled in by the enactnent.
It is also contended by | earned senior counsel M. Jaitley that voters’
right to know the antecedents of the candidate is not part of the
fundanental rights, but it is a derivative fundanmental right on the

basis of interpretation of Article 19(1)(a) given by this Court. It is
submitted that the Ordinance/ Anended Act is in public interest and,
therefore, it cannot be held to be illegal or void. In support of their

contentions, |earned counsel for the parties have referred to various
deci si ons rendered by this Court.

VWHETHER ORDI NANCE/ AMENDED ACT COVERS THE DI RECTI ONS
| SSUED BY TH S COURT:

Before dealing with the rival subm ssions, we would refer to the
following directions (para 48) given by this Court in Association for
Denocrati'c R ghts case (supra):

"The El ection Commission is directedto call for

i nformati on on affidavit by issuing necessary order in

exercise of its power under Article 324 of the

Constitution of India fromeach candi date seeking

election to Parlianment or a State Legislature as a

necessary part of his nom nation paper, furnishing

therein, information on the follow ng aspects in relation

to his/her candi dature:

(1) VWet her the candi date i s convicted/acquitted/
di scharged of any crimnal offence in the pastif

any, whether he is punished with inprisonnment or
fine?

(2) Prior to six nonths of filing of nom nation
whet her the candidate is accused i n-any pendi ng
case, of any of fence puni shabl e wi'th inprisonnment
for two years or nore, and in which charge is
framed or cogni zance is taken by the Court of |aw
If so, the details thereof?

(3) The assets (imovabl e, novabl e, bank bal ance
etc.) of a candidate and of his/her spouse and that
of dependants.

(4) Liabilities, if any, particularly whether there are
any over dues of any public financial institution or
Gover nnent dues.

(5) The educational qualifications of the candidate."

The | earned counsel for the respondent submitted that the
directions issued by this Court are, to a |large extent, inplenmented by
the aforesaid Arended Act. It is true that sone part of the directions
i ssued by this Court are inplenmented. Conparative Chart on the basis
of Judgnent and Ordi nance woul d make the position clear

Subj ect Di scussion in Provi si ons Under | npugned
Judgnent dt.2.5.2002 O di nance/ Arended Act
Past crim nal Para 48(1) S.33A(1) (ii)
Record. Al'l past convictions/acquittals/ Convi ction of any of fence (except
di schar ges, whet her puni shed S. 8 offence) and sentenced t
0

with inprisonnent or fine. i mprisonnent of one year or
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nore.

No such declaration in case

of
acquittals or discharge.
(S.8 offences to be disclose
din
nomni nati on paper itself)
Pendi ng cri m nal Para 48(2) S. 33A(1) (i)
cases. Prior to six nonths of filing of Any case in which the candid
ate has
nom nati on, whether the been accused of any criminal offence
candi dat e has been accused of puni shabl e with inprisonnent of
any crimnal offence punishable two years or nore, and charge

with inprisonnent of two years framed
or nore, and charge framed or
cogni zance taken.

Assets and Para 48(3) S. 75A
liabilities Assets of candi date No such dec
aration by a candi date

(contesting the el ections) who is contesting
el ection. After
spouse and dependants. el.ection, elected candidate is

required to furnish informtion
relating to himas well as his
spouse and dependent childre

assets to the Speaker of the House

of Peopl e.
Para 48(4)
Liabilities, particularly to No provis
ion is made for the
Governnent And public candi date contesting el ection
financial institutions.
However, after election, Section
75A(1)ii) & (iii) provides for
el ect ed candi dat e.

Educat i onal Para 48(5) No provi sion
Qualifications. To be decl ared.

Breach of No direction regarding S. 125A

Provi si ons consequences of Creates ‘an of fence puni shab
e

non- conpl i ance. by i nmprisonment for six nonths

or fine for failure to furnish affidavit
in accordance with S.33A, as well as

for falsity or concealnent in affidavit
or nom nation paper.

S. 75A(5)

W1 ful contravention of Rules regarding

asset disclosure may be treated as
breach of privilege of the House.

Fromthe aforesaid chart, it is clear that a candidate is not
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required to disclose (a) the cases in which he is acquitted or

di scharged of crimnal offence(s); (b) his assets and liabilities; and
(c) his educational qualification. Wth regard to assets, it is sought to
be contended that under the Act the candi date would be required to

di scl ose the sane to the Speaker after being elected. It is also
contended that once the person is acquitted or di scharged of any

crimnal offence, there is no necessity of disclosing the sane to the

vot ers.

FI NALI TY OF THE JUDGVENT:

Firstly, it is to be made clear that the judgment rendered by this

Court in Association for Denocratic Reforns (Supra) has attained
finality. The voters’ right to know the antecedents of the candidates is
based on interpretationof Article 19(1)(a) which provides that al
citizens of this country woul'd have fundanental right to "freedom of
speech and expression" and this phrase is construed to include
fundanmental right to know rel evant antecedents of the candi date
contesting the el ections.

Further, even though we are not required to justify the
directions issued in the aforesaid judgnment, to nake it abundantly
clear that it is not ipse dixit and is based on sound foundation, it can
be stated thus
Denocratic/Republic is part of the basic structure
of the Constitution.

For this, free and fair periodical elections based on
adult franchi se are nust.

For havi ng unpoll uted healthy denpcracy,
citizens-voters should be well-inforned.

So, the foundation of a healthy denmocracy is to have well -
inforned citizens-voters. The reason to have right of information
with regard to the antecedents of (the candidate is that voter can judge

and decide i n whose favour he should cast his vote. It is voter’s
di scretion whether to vote in favour - of an illiterate or literate
candidate. It is his choice whether to el ect a candi date agai nst whom

crimnal cases for serious or non-serious charges were filed but is
acquitted or discharged. He is to consider whether his candi date may

or may not have sufficient assets so that he may not be tenpted to
indulge in unjustified neans for accumul ati ng wealth. For assets or
liability, the voter may exercise his discretionin favour of a candidate
whose liability is nmininmumand/or there are no over-dues of public
financial institution or governnent dues. Fromthis information, /it
woul d be, to sonme extent, easy to verify whether unaccounted noney

is utilized for contesting election and whether a candidate is

contesting election for getting rich or after being elected to what
extent he becane richer. Exposure to public scrutiny is one of the

known nmeans for getting clean and | ess polluted persons to govern the
country. Alittle man a citizen a voter is the master of his vote.

He must have necessary information so that he can intelligently decide

in favour of a candidate who satisfies his criterion of being elected as
MP. or ML.A. On occasions, it is stated that we are not having such
intelligent voters. This is no excuse. This would be belittling a little
citizen/voter. He hinmself may be illiterate but still he would have guts
to decide in whose favour he should cast his vote. |In any case, for
having free and fair election and not to convert denocracy into a
nobocracy and nockery or a farce, infornation to voters is the

necessity.

Further, in context of Section 8 of the Act, the Law
Conmission in its Report submitted in 1999 observed as under
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"5.1 The Law Conmm ssi on had proposed that in respect

of offences provided in sub-section (1) (except the
of fence mentioned in clause (b) of sub-section (1),
a nere frami ng of charge should serve as a

di squalification. This provision was sought to be
made in addition to existing provision which
provides for disqualification arising on account of
conviction. The reason for this proposal was that
nost of the offences mentioned in sub-section (1)
are either election offences or serious offences
affecting the society and that the persons
committing these offences are nostly persons

havi ng political clout and influence. Very often
these el enments are supported by unsocial persons

or group of persons, with the result that no

i ndependent witness is prepared to come forward

to depose agai nst such persons.. In such a

situation, it is proving extrenely difficult to obtain

conviction of these persons. [t was suggested that
i nasmuch ‘as-charges were franed by a court on

the basis of the material placed before it by the
prosecution including the nmaterial disclosed by
the charge-sheet, providing for disqualification
on the ground of fram ng of the charge-sheet

woul d be neither unjust nor unreasonabl e or
arbitrary."

The Law Conmi ssi on al so observed: -

6.3.1. There has been nounting corruption in all wal ks of

public life. People are generally lured to enter
politics or contest elections for getting rich
overnight. Before allow ng people to enter public
life the public has a right to know the antecedents
of such persons. The existing conditions in which
peopl e can freely enter the political arena w thout
demur, especially wthout the el ectorate know ng
about any details of the assets possessed by the
candidate are far fromsatisfactory. It is essentia
by law to provide that a candi date seeking

el ection shall furnish the details of all his assets
(movabl e/ i mmovabl e) possessed by himher, wfe-
husband, dependant rel ations, duly supported by

an affidavit.

6.3.2. Further, in view of recomendati ons of the Law

Conmi ssion for debarring a candi date from
contesting an election if charges have been framed
against himby a Court in respect of offences
nmentioned in the proposed section 8-B of the Act,
it is also necessary for a candidate seeking to
contest election to furnish details regarding
crimnal case, if any, pending against him

i ncluding a copy of the FIR conplaint and any
order made by the concerned court.

6.3.3. |In order to achieve the aforesaid objectives,
essential to insert a new section 4-A after the

exi sting section 4 of the Representation of the
Peopl e Act, 1951, as follows

"4-A. Qualification for menbership of the
House of the People, the Council of States,
Legi sl ature Assenbly of a State or
Legi sl ati ve Counci

it is
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A person shall not be qualified to file his

nom nation for contesting any election for a seat in
the House of the People, the Council of States
Legi sl ature Assenbly or Legislative Council of a
State unless he or she files

(a) a declaration of all his assets
(rmovabl e/ i nmovabl e) possessed by hi m her

hi s/ her spouse and dependent relations, duly
supported by an affidavit, and

(b) a decl aration as to whether any charge in
respect of any offence referred to in section

8B has been franed agai nst hi m by any

Crimnal Court."

It is to be stated that simlar views are expressed in the report
submitted in March 2002 by the National Commi ssion to Reviewthe
Wor ki ng- of the Constitution appointed by the Uni on Governnent
for reviewing the working of the Constitution. Relevant
reconmendati ons are as under

"Successes and Fail ures

4.4 During the l'ast hal f-a-century, there have been

thirteen general elections to Lok Sabha and a nuch | arge

nunber to various State Legislative Assenbles. W can

take legitimate pride in that these have been successfu

and general |y acknowl edged to be freeand fair. But, the

experi ence has al so brought to fore nmany distortions,

sone very serious, generating a deep concern in many

quarters. There are constant reference to the unhealthy

rol e of noney power, nuscle power and mafia power

and to crimnalisation, corruption, comrunalism and

castei sm
4,12 Crimnalisation
4.12.2 The Comm ssion recommends that the

Representati on of the People Act be amended to provide
that any person charged with any offence punishable

with inprisonnent for a maximumterm of five years or

nore, should be disqualified for being chosenas, or for
bei ng, a nmenber of Parliament or Legislature of a State

on the expiry of a period of one year fromthe date the
charges were framed agai nst himby the Court in that

of fence and unl ess cleared during that one year period,

he shall continue to remain so disqualified till the
conclusion of the trial for that offence. In case a person is
convicted of any offence by a court of |aw and sentenced
to inprisonnent for six nonths or nore the bar should
apply during the period under which the convicted person

i s undergoing the sentence and for a further period of six
years after the conpletion of the period of the sentence.
If any candidate violates this provision, he should be
disqualified. Also, if a party puts up such a candi date
wi th knowl edge of his antecedents, it should be

der ecogni sed and deregi stered.

4.12.3. Any person convicted for any heinous crine

i ke nurder, rape, snuggling, dacoity etc. should be
permanently debarred fromcontesting for any politica
of fice.

4.12.8 The Conmi ssion feels that the proposed
provi sion | aying down that a person charged with an
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of fence puni shable with inprisonment which nay extend

to five years or nore should be disqualified from
contesting elections after the expiry of a period of one
year fromthe date the charges were franed in a Court of
| aw shoul d equally be applicable to sitting nenbers of
Parliament and State Legislatures as to any other such
person.

4.14 H gh Cost of Elections and Abuse of Mney
Power .

4.14.1 One of the nost critical problens in the
matter of electoral refornms is the hard reality that for
contesting an el ection one needs | arge ampbunts of noney.
The Iimts of expenditure prescribed are neaningl ess and
al nost never adhered to. As a result, it becomes difficult
for the good and the honest to enter legislatures. It also
creates a high degree of conpul sion for corruption in

the political arena. This has progressively polluted the
entire system Corruption, because it erodes perfornance,
becones one of the | eadi ng reasons for non-performance
and conproni sed governance in-the country. The

sources of some of the election funds are believed to be
unaccounted crimnal” nmoney in return for protection
unaccount ed funds frombusi ness groups who expect a

high return on this investnent, kickbacks or

comm ssions on contracts etc. No matter how we | ook

at it, citizens are directly affected because apart from
conprom sed governance, the huge nbney spent on

el ecti ons pushes up the cost of everything in the country.
It also | eads to unbridled corruption and the
consequences of w de spread corruption are even nore
serious than many inmagi ne. Electoral conpul sions for
funds becore the foundation of the whol e super structure
of corruption.

4.14.3 Transparency in the context of election
nmeans both the sources of finance 'as well as their
utilization as are listed out in an audited statenent. [|f the

candi dates are required to list the sources of their i'ncone,
this can be checked back by the income tax authorities.
The Conmi ssion reconmends that the political parties

as well as individual candi dates be nmade subject to a
proper statutory audit of the anpbunts they spend.

These accounts should be nonitored through a system

of checki ng and cross-checki ng through the incone-tax
returns filed by the candi dates, parties and their well -
wi shers. At the end of the election each candi date
shoul d submit an audited statenent of expenses under
specific heads. The EC shoul d devise specific formats
for filing such statenents so that fudging of accounts
becormes difficult. Also, the audit should not only be
mandatory but it should be enforced by the El ection
Conmi ssi on.

Any violation or misreporting should be dealt with
strongly.

4.14. 4 The Conmi ssion reconmmrends that every
candi date at the time of election must declare his assets
and liabilities along with those of his close rel atives.
Every holder of a political position nmust declare his
assets and liabilities along with those of his close
relati ons annually. Law should define the term’close
relatives’.
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4.14.6 Al'l candi dates shoul d be required under
law to declare their assets and liabilities by an affidavit
and the details so given by them should be nade public.
Further, as a follow up action, the particulars of the assets
and liabilities so given should be audited by a specia
authority created specifically under |aw for the purpose.
Again, the legislators should be required under |aw for

the purpose. Again, the |legislators should be required
under law to submt their returns about their liabilities
every year and a final statement in this regard at the

end of their termof office.

Candi dat es owni ng Gover nnent Dues

4.23 It is recoomended that all candi dates shoul d be
required to clear governnent dues before their

candi datures are accepted. Thiss pertains to paynment of
taxes and bills and unaut hori sed occupation of
accommodati on-and availing of tel ephones and ot her
government facilities to which they are no | onger
entitled.  The fact that natters regardi ng Gover nnent
dues in respect of the candi date are pending before a
Court of Law should be no excuse.

M. P.P. Rao, |learned senior counsel has drawn our attention to
the 'Ethics Manual for Menbers, Oficers and Enpl oyees of the U S.
House of Representatives’, which inter alia provides as under
"Financial interests and investnents of Menmbers and
enpl oyees, as well as those of candi dates for the House
of Representatives, nay present conflicts of interest
with official duties. Menbers and enpl oyees need not,
however, divest thenselves of assets upon assuming their
positions, nor nust Menbers disqualify thensel ves from
voting on issues that generally affect their persona
financial interests. Instead, public financial disclosure
provi des a nmeans of nonitoring and deterring conflicts.

Al Menbers, officers, and enpl oyees are prohibited
frominproperly using their official positions for

personal gain. Menbers, officers, candidates, and certain
enpl oyees must file annual Financial Disclosure
Statements, sumarizing financial information

concerning thensel ves, their spouses, and dependent
children. Such statenents nust indicate outside
conpensati on, hol di ngs and busi ness transacti ons,
generally for the cal endar year preceding the filing date.

Who nust File
The followi ng individuals rmust file Financial D sclosure
Statenents: -

? Menbers of the House of Representatives;
? Candi dates for the House of Representatives;

When to File

Candi dat es who rai se or spend nore than $5, 000

for their canpaigns nmust file within 30 days of doing so,
or by May 15, whichever is later, but in any event at

| east 30 days prior to the elections in which they run

Term nation reports must be filed within 30 days
of | eaving governnent enploynent by Menbers,
of ficers, and enpl oyees who file Financial Disclosure
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St at ement s.
POLI CI ES UNDERLYI NG DI SCLOSURE

Menbers, officers, and certain enpl oyees nust

annual Iy di scl ose personal financial interests, including
investnments, income, and liabilities. Financial disclosure
provi sions were enacted to nonitor and to deter possible
conflicts of interest due to outside financial holdings.
Proposal s for divestiture of potentially conflicting assets
and mandatory disqualification of Menmbers from voting
rejected as inpractical or unreasonable. Such

di squalification could result in the disenfranchi senent

of a Menber’s entire constituency on particul ar issues.

A Menber may often havea comunity of interests with

hi s constituency, nmay arguably have been el ected

because of and to serve these comopn interests, and thus
woul d be ineffective in representing the real interests of
his constituents if he were disqualified fromvoting on

i ssues touching those matters of nmutual concern. In rare
i nstances, the House Rul e on abstaining fromvoting nmay
apply where a direct personal interest in a matter exists.

At the other extrene, a conflict of interest becones
corruption when an /official uses his position of influence
to enhance his personal financial interests. Between these
extremes are those anbi guous circunstances whi ch may

create a real or potential conflict of interest. The problem
is identifying those instances in which an official allows
his personal econom c interests to inpair his

i ndependence of judgnent in the conduct of his public

duti es.

The House has required public financia
di scl osure by rule since 1968 and by statute since 1978.

SPECI FI C DI SCLOSURE REQUI REMENTS

The Ethics in Government Act of 1978 mandat ed

annual financial disclosure by all senior Federa
personnel, including all Menbers and sone enpl oyees of

the House. The Ethics Reform Act of 1989 totally

revanped these provisions and condensed what had been

di fferent requirenents for each branch into one uniform
title covering the entire Federal Government. Financi al

Di scl osure Statenents nust indicate outside

conpensati on, hol di ngs, and busi ness transactions,
generally for the cal endar year preceding the filing date.
In all instances, filers may disclose addition information
or explanation at their discretion.”

At this stage, it would be worth-while to note sone
observations nmade by the Conmittee on State Fundi ng of El ections
headed by Shri Indrajit Gupta as Chairman and ot hers, which

submitted its report in 1998. |In the concluding portion, it has
mentioned as under

" CONCLUSI ON
1. Bef ore concl udi ng, the Committee cannot help

expressing its considered view that its reconmendati ons
being limted in nature and confined to only one of the
aspects of the electoral reforns nay bring about only
sonme cosnetic changes in the electoral sphere. Wat is
needed, however, is an inmediate overhauling of the

el ectoral process whereby elections are freed from evi

i nfluence of all vitiating factors, particularly,
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crimnalisation of politics. It goes wi thout saying that
noney power and nuscle power go together to vitiate

the electoral process and it is their conbined effect
which is sullying the purity of electoral contests and
effecting free and fair elections. Meaningful electora
reforns in other spheres of electoral activity are also
urgently needed if the present recomendati ons of the
Conmittee are to serve the intended useful purpose.”

Fromthe aforesaid reports of the Law Conmm ssion, Nationa

Conmi ssion to Review the Working of the Constitution, Conclusion

drawn in the report of Shri Indrajit Gupta and Ethics Manua

applicable in an advance denocratic country, it is apparent that for
savi ng the denocracy fromthe evil influence of «criminalisation of
politics, for saving the election frommuscle and noney power, for
havi ng true denocracy and for controlling corruption in politics, the
candi date contesting the el ection should be asked to disclose his

ant ecedent's including assets and liabilities. Thereafter, it is for the
voters to decide in whose favour he should cast his vote.

Further, we would state that this Court has construed ’'freedom

of speech and expression’ in various decisions and on basis of tests
laid therein, directions were issued. In short, this aspect is discussed
i n paragraphs 31, 32 and 33 of our earlier judgnent which read as
under :

"31. In State of Uttar Pradesh v. Raj Narain-and

QO hers [(1975) 4 SCC 428], the Constitution Bench

consi dered a questi onwhet her privilege can be clained

by the Government of Utar Pradesh under Section 123 of

the Evidence Act in respect of what has heen descri bed

for the sake of brevity to be the Bl ue Book summopned

fromthe Government of Uttar Pradesh and certain

docunents summmoned from the Superintendent of Police,

Rae Bareli, Utar Pradesh? The Court observed that "the

right to know which is derived fromthe concept of

freedom of speech, though not absolute, is a factor which

shoul d make one wary, when secrecy is clainmed for

transactions which can, at any rate, have no repercussion

on public security". The Court pertinently observed as

under: -

"In a Governnent of responsibility

like ours, where all the agents of the public
nust be responsible for their conduct, there
can be but few secrets. The people of this
country have a right to know every public
act, everything that is done in a public way,
by their public functionaries. They are
entitled to know the particulars of every
public transaction in all its bearing."

32. In Indian Express Newspapers (Bomnbay)
Private Ltd. and Others etc. v. Union of India and others
[(1985) 1 SCC 641], this Court dealt with the validity of
custons duty on the newsprint in context of Article
19(1)(a). The Court observed (in para 32) thus:

"The purpose of the press is to

advance the public interest by publishing
facts and opinions w thout which a
denocratic country cannot nake
responsi bl e judgnments."

33. The Court further referred (in para 35) to the
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foll owi ng observations made by this Court in Ronesh
Thappar v. State of Madras (1950 SCR 594): -

"(The freedon) lay at the

foundation of all denocratic organisations,
for without free political discussion no
public education, so essential for the proper
functioning of the processes of popul ar
government, is possible. A freedom of such
anpl i tude m ght involve risks of abuse

(But) "it is better to leave a few of its
noxi ous branches to their |uxuriant grow h,
than, by pruning themaway, to injure the

vi gour of those yielding the proper fruits".

Agai n in paragraph 68, the Court observed: -

".The public interest in freedomof discussion (of

whi ch the freedom of the press is one aspect) stens from
the requirenent that nenbers of a denpcratic society
shoul d be sufficiently informed that they may influence
intelligently the decisions which may affect thensel ves
(Per Lord Sinon of G aisdale in Attorney-General v.

Ti mes Newspapers Ltd. (1973) 3 All ER 54). Freedom

of expression, as learned witers have observed, has four
broad social purposes to serve: (i) it hel ps an individua
to attain self-fulfillment, (ii) it assists in the discovery of
truth, (iii) it strengthens the capacity of anindividual in
participating in decision-nakingand (iv) it provides a
mechani sm by which it would be possible to establish a
reasonabl e bal ance between stability and soci al change.
Al nmenbers of society should be able to formtheir own
bel i efs and communicate themfreely to others. |In sum
the fundanental principle involved here is the people’'s
right to know. Freedom of speech and expression

shoul d, therefore, receive a generous support from al
those who believe in the participation of people in/'the
admi ni stration."

Even with regard to tel ecasting of events such as cricket,
football and hockey etc., this Court in Secretary, Mnistry of
I nformati on and Broadcasting, Govt. of India v. Cricket Association
of Bengal [(1995) 2 SCC 161] held that "the right to freedom of
speech and expression also includes right to educate, to informand to
entertain and also the right to be educated, infornmed and entertai ned."
The Court further held as under: -
" 82. True denpcracy cannot exist unless all citizens
have a right to participate in the affairs of the polity of
the country. The right to participate in the affairs of the
country i s meaningless unless the citizens are well
inforned on all sides of the issues, in respect of which
they are called upon to express their views. One-sided
i nformation, disinformation, msinformation and non-
information all equally create an uninforned citizenry
whi ch makes denocracy a farce when nmedi um of
information is nonopolised either by a partisan centra
authority or by private individuals or oligarchic
organi sations. This is particularly so in a country like
ours where about 65 per cent of the population is
illiterate and hardly 1 per cent of the popul ation has an
access to the print nedia which is not subject to pre-
censorship.."
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The af oresai d passage | eaves no doubt that right to participate

by casting vote at the tinme of el ection would be neani ngl ess unl ess
the voters are well inforned about all sides of the issues, in respect of
whi ch they are called upon to express their views by casting their
votes. Disinformation, msinformation, non-information all equally
create an uninforned citizenry which would finally make denocracy

a nobocracy and farce. On this aspect, no further discussion is
required. However, we would narrate sone observations nade by
Bhagwati, J. (as he then was) in S.P. Gupta v. Union of India [1981
Supp. SCC 87], while dealing with the contention of right to secrecy
that "there can be little doubt that exposure to public gaze and
scrutiny is one of the surest neans of achieving a clean and healt hy
admnistration". Further, it has been explicitly and lucidly held
t hus:

"64. Now it is obvious fromthe Constitution that we

have adopted a denocratic form of CGovernnent. \here

a society has chosen to accept denocracy as its creda

faith, it is elenentary that the citizens ought to know

what their governnment is doing.” The citizens have a

right to decide by whom and by what rules they shall be

governed and they are entitled to call on those who

govern on their behalf to account for their conduct. No

denocrati c Governnent can survive w t hout

accountability and the basic postulate of accountability

is that the peopl e/ 'shoul d have infornmation about the

functioning of the governnent. It is only if people know

how governnent is functioning that they can fulfil the

rol e whi ch denocracy assigns to themand make

denocracy a really effective participatory denocracy.

"Know edge" said James Madison, "will for ever govern

i gnorance and a people who nean to be their own

governors nust armthensel ves with the power

know edge gives. A popul ar government without

popul ar information or the nmeans of obtaining it, is but a

prol ogue to a force or tragedy or perhaps both." The

citizens' right to know the facts, the true facts, about the

adm nistration of the country is thus one of the pillars of

a denocratic State. And that is why the denmand for

openness in the governnent is increasingly growing in

different parts of the world.

65. The denmand for openness in the government is based
principally on two reasons. It is now widely accepted
that denocracy does not consist nerely in people
exercising their franchise once in five years to choose
their rules and, once the vote is cast, then retiring in
passivity and not taking any interest in the government.
Today it is conmon ground that denocracy has a nhore
positive content and its orchestration has to be

conti nuous and pervasive. This nmeans inter alia that
peopl e shoul d not only cast intelligent and rationa
votes but shoul d al so exercise sound judgnent on the
conduct of the government and the merits of public
policies, so that denocracy does not remain nerely a
sporadi c exercise in voting but becones a continuous
process of government -an attitude and habit of m nd.

But this inportant role people can fulfil in a denocracy
only if it is an open governnent where there is ful
access to information in regard to the functioning of the
gover nnment . "

It was further observed

"67. . The concept of an open government is the
direct emanation fromthe right to know which seens to
be implicit in the right of free speech and expression
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guaranteed under Article 19(1)(a). The approach of the

court nmust be to attenuate the area of secrecy as nuch as
possi bl e consistently with the requirement of public
interest, bearing in mnd all the tine that disclosure also
serves an inportant aspect of public interest. It is in the
context of this background that we nust proceed to

interpret Section 123 of the Indian Evidence Act."

Fromthe aforesaid discussion it can be held that it is expected

by all concerned and as has been |l aid down by various decisions of

this Court that for survival of true denocracy, the voter nust be aware
of the antecedents of his candidate. Voter has to caste intelligent and
rati onal vote according to his own criteria. A well inforned voter is
the foundation of denocratic structure. That information to a voter,

who is the citizen of this country, is one facet of the fundanental right
under Article 19(1)(a).

ARTI CLE 145 (3) OF THE CONSTI TUTI ON OF | NDI A

M. Arun Jaitley, |earned Senior Counsel and M. Kirit N

Raval , |earned Solicitor General submitted that the question involved
in these petitions is-a substantial question of law as to the
interpretation of the Constitution and, therefore, the matter may be
referred to a Bench consisting of Five Judges.

In our view, this contention is totally m sconceived. Article

19(1)(a) is interpreted in nunerous judgnments rendered by this Court.
After considering various decisions and followi ng tests laid therein,
this Court in Association for Denbcratic Reforms (supra) arrived at

the conclusion that for survival of the denobcracy, right of the voter to
know ant ecedents of a candidate would be part and parcel of his
fundanental right. It would be the basis for free and fair election
which is a basic structure of the Constitution. Therefore, the question
relating to interpretation of Article 19(1)(a) is concluded and there is
no ot her question which requires interpretation of Constitution

Dealing with the simlar contention, Five Judge Bench of this
Court in State of Jammu & Kashmir and others v. Thakur Ganga
Si ngh and another [(1960) 2 SCR 346] succinctly held thus:
"What does interpretation of a provision nean?
Interpretation is the method by which the true sense or

the neaning of the word is understood. The question of
interpretation can arise only if two or nore possible
constructions are sought to be placed on a provision

one party suggesting one construction and the other a

di fferent one. But where the parties agree on the true
interpretation of a provision or do not raise any question
in respect thereof, it is not possible to hold that the case
i nvol ves any question of law as to the interpretation of

the Constitution. On an interpretation of Art.14, “a series
of decisions of this Court evolved the doctrine of
classification. As we have pointed out, at no stage of the
proceedi ngs either the correctness of the interpretation of
Art. 14 or the principles governing the doctrine of
classification have been questioned by either of the
parties. Indeed accepting the said doctrine, the appellants
contended that there was a valid classification under the
rule while the respondents argued contra. The | earned

Addi tional Solicitor General contended, for the first tinme,
before us that the appeal raised a new facet of the

doctrine of equality, nanely, whether an artificial person
and a natural person have equal attributes within the
nmeani ng of the equality clause, and, therefore, the case

i nvol ves a question of interpretation of the Constitution




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 38 of

55

This argunent, if we may say so, involves the sane
contention in a different garb. |If analysed, the argunent
only cones to this: as an artificial person and a natura
person have different attributes, the classification nmade
between themis valid. This argument does not suggest

a new interpretation of Art. 14 of the Constitution, but
only attenpts to bring the rule within the doctrine of
classification. W, therefore, hold that the question
raised in this case does not involve any question of |aw as
to the interpretation of the Constitution."

The aforesaid judgnment is referred to and relied upon in Sardar
Sardul Singh Caveeshar v. State of Miharashtra [(1964) 2 SCR
378].

From t he judgnent rendered by this Court in Association for
Denocratic Reforms (supra), it is apparent that no such contention
was raised by the |l earned Solicitor CGeneral, who appeared in appeal
filed on behalf of the Union of India that question involved in that
matter was required to be decided by five-Judge Bench, as provided
under Article 145(3) of the Constitution. The question raised before
us has been finally decided and no other substantial question of |aw
regarding the interpretation of the Constitution survives. Hence, the
matter is not required to be referred to five-Judge Bench

VWHETHER | MPUGNED SECTI ON 33- B-CAN BE CONSI DERED AS
VALI DATI NG PROVI SI ON

The | earned counsel for the respondent submitted that by the

i mpugned | egi slation, nost of the directions issued by the Court are
conplied with and vacuum pointed out is filled in by the legislation

It is their contention that the Legislature did not think it fit that the
remai ning information as directed by this Court is 'required to be given
by a contesting candi date.

This submission is, on the face of it, against well settled | ega
position. In a nunber of decisions rendered by this Court, simlar
submi ssion is negatived. The |egislature has no power to reviewthe
decision and set it at naught except by renoving the defect which is
the cause pointed out by the decision rendered by the court. |If this is
permitted it would sound the death knell of the rul e of |aw as observed
by this Court in various decisions. In P. Sanbamurthy v. State of

A P. [(1987) 1 SCC 363] this Court observed:

"4, .. it is a basic principle of the rule of |awthat the
exerci se of power by the executive or any other authority

nmust not only be conditioned by the Constitution but

must al so be in accordance with [aw, and the power of

judicial reviewis conferred by the Constitution with a

view to ensuring that the law is observed and there is

conpliance with the requirenment of law on the part of the

executive and other authorities. It is through the power

of judicial review conferred on an independent

institutional authority such as the H gh Court that the rule

of law is maintai ned and every organ of the State is kept

within the imts of the law. Now if the exercise of the

power of judicial review can be set at naught by the

State CGovernnent by overriding the decision given

against it, it would sound the death-knell of the rule of

aw. The rule of |aw woul d cease to have any meani ng,

because then it woul d be open to the State CGovernnent
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to defy the law and yet to get away with it. The provisio
to clause (5) of Article 371-Dis, therefore, clearly
viol ative of the basic structure doctrine."

In Re. Cauveri Water Disputes Tribunal [1993 Supp (1) SCC

96 (I1)] the Court referred to and relied upon the decision in P
Sanbamurthy (supra). In that case, the Court dealt with the validity

of the Karnataka Cauvery Basin Irrigation Protection O dinance, 1991

i ssued by the CGovernnment of Karnataka giving overriding effect that
notwi t hst andi ng anyt hi ng contained in any order, report or decision of
any Court or Tribunal except the final decision under the provisions of
sub-Section (2) of Section 5 read with Section 6 of the Inter-State
Water Disputes Act, 1956 shall have any effect and held that the

Ordi nance in question which seeks directly to nullify the order of the
Tri bunal inpinges on the judicial power of the State and is, therefore,
ultra vires. After referring to the earlier decisions, the Court observed
t hus:

"74. it would beunfair to adopt |egislative

procedure to undo a settlenent which had becone the

basis of a decision of the Hi gh Court. Even if legislation

can renmove the basis of a decision, it has to do it by

alteration of general rights of a class but not by sinmply

excludi ng the specific settlement which had been held

to be valid and enforceable by a High Court. The object

of the Act was in effect to take away the force of the

judgrment of the High Court. The rights under the

j udgrment woul d be said to arise independently of Article

19 of the Constitution.

76. The principle which emerges fromthese
authorities is that the |legislature can change the basis on
which a decision is given by the Court and thus change
the law in general, which will affect a class of persons
and events at |arge. It cannot, however, set aside an
i ndi vi dual decision inter parties and affect their rights
and liabilities alone. Such an.act on the part of the
| egi sl ature anobunts to exercising the judicial power of
the State and to functioning as an appellate court or
tribunal."

Further, in The Muinicipal Corporation of the Cty of

Ahrmedabad and another etc. etc. v. The New Shrock Spg. And Wg
Co. Ltd. etc. etc. [(1970) 2 SCC 280] this Court (in para 7) held
t hus:

"But no Legislature in this country has power to

ask the instrunentalities of the State to di sobey or

di sregard the decisions given by courts. The limts of the
power of Legislatures to interfere with the directions

i ssued by courts were considered by several decisions of

this Court. In Shri Prithvi Cotton MIls Ltd. and

Anot her v. The Broach Borough Minicipality and

others [(1969) 2 SCC 283], our present Chief Justice

speaking for the Constitution Bench of the Court

observed

"Before we examine Section 3 to find

out whether it is effective in its purpose or
not we may say a few words about

validating statutes in general. Wen a

Legi slature sets out to validate a tax
declared by a court to be illegally collected
under an ineffective or an invalid law, the
cause for ineffectiveness or invalidity mnust
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be renmoved before validation can be said to
take place effectively. The npbst inportant
condition of course, is that the Legislature
nmust possess the power to inmpose the tax

for, if it does not, the action nust ever
remain ineffective and illegal. Ganted

| egi sl ative conpetence, it is not sufficient to
declare nerely that the decision of the

court shall not bind for that is tantanmount
to reversing the decision in exercise of
judicial power which the Legislature does

not possess or exercise. A court’s decision
nust al ways bind unl ess the conditions on
which it is based are so fundanentally
altered that the decision could not have

been given in the altered circunstances.
Odinarily, a court holds a tax to be
invalidly inposed because the power to tax

is wanting or the statute or the rules or both
are invalidor do not sufficiently create the
jurisdiction. ~Validation of a tax so decl ared
illegal nmay be done only if the grounds of
illegality or invalidity are capabl e of being
renoved and are in fact renoved and the tax
thus made legal. Sonetine this is done by
providing for jurisdiction where jurisdiction
had not been properly invested before.
Sonetinmes this is done by re-enacting
retrospectively a valid and | egal” taxing
provision and then by fiction making the tax
al ready collected to stand under the re-
enacted | aw. "

In Mahal Chand Sethia v. State of West Benga

[Crl. A No.75 of 1969, decided on 10.9.1969], Mtter, J.,
speaking for the Court stated the(legal position in/'these
wor ds:

"The argunent of counsel for the

appel  ant was that although it was open to
the State |l egislature by an Act and the
Governor by an Ordinance to anend the

West Bengal Crimnal Law Arendnent

(Special Courts) Act, 1949, it was

i nconpetent for either of themto validate
an order of transfer which had already

been quashed by the issue of a wit of
certiorari by the H gh Court and the order of
transfer being virtually dead, could not be
resuscitated by the Governor or the
Legi sl ature and the validating neasures
could not touch any adjudication by the
Court.

..A court of law can pronounce

upon the validity of any |law and decl are the
sane to be null and void if it was beyond
the |l egislative conpetence of the
Legislature or if it infringed the rights
enshrined in Part |1l of the Constitution
Needl ess to add it can strike down or
declare invalid any Act or direction of a
State Covernment which is not authorised

by law. The position of a Legislature is
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however different. It cannot declare any
deci sion of a court of lawto be void or of
not effect."”

For the purpose of deciding these petitions, the principles
enmergi ng fromvarious decisions rendered by this Court fromtinme to
time can inter alia be sunmarised thus:

the legislature can change the basis on which a
decision is rendered by this Court and change the law in
general . However, this power can be exercised subject to
Constitutional provision, particularly, legislative
conpetence and if it is violative of fundanental rights
enshrined in Part-111 of the Constitution, such |aw would
be void as provided under Article 13 of the Constitution.
Legi sl ature al so cannot declare any decision of a Court of
law to be void or of no effect.

As stated above, this Court has held that Article 19(1)(a) which

provi des for freedom of speech and expression would cover in its fold
ri ght of the voter to know specified antecedents of a candidate, who is
contesting election. Once it is held that voter has a fundamental right
to know antecedents of his candidate, that fundamental right under
Article 19(1)(a) could be abridged by passing such legislation only as
provi ded under Article 19(2) which provides as under

"19. Protection of certain rights regarding

freedom of speech, etc.(2) Not hi.ng i n sub-cl ause (a)

of clause (1) shall affect the operation of any existing

l aw, or prevent the State from naking any law, in so far

as such | aw i mposes reasonabl e restrictions on the

exercise of the right conferred by the said sub-clause in

the interests of the sovereignty and integrity of lndia, the

security of the State, friendly relations with Foreign

States, public order, decency or norality or in relation to

contenpt of court, defamation or-incitenment to an

of fence. "

So legislative conpetence to interfere with a fundanental right
enshrined in Article 19(1)(a) is limted as provided under Article
19(2).

Learned counsel for the respondents have not pointed out how
the i npugned | egislation could be justified or saved under Article
19(2).

DERI VATI VE FUNDAMENTAL RI GHT

Learned senior counsel M. Jaitley devel oped an ingenious

submi ssion that as there is no specific fundanental right of the voter
to know antecedents of a candidate, the declaration- by this Court of
such fundamental right can be held to be derivative, therefore, it is
open to the Legislature to nullify it by appropriate legislation.

In our view, this subm ssion requires to be rejected as there is no
such concept of derivative fundanental rights. Firstly, it should be
properly understood that the fundanental rights enshrined in the
Constitution such as, right to equality and freedons have no fi xed
contents. Fromtinme to time, this Court has filled in the skeleton with
soul and bl ood and nmade it vibrant. Since |ast nore than 50 years,
this Court has interpreted Articles 14, 19 and 21 and gi ven neani ng
and col our so that nation can have a truly republic denobcratic society.
Thi s cannot be undone by such an Ordi nance/ Amended Act. For this,

we would refer to the discussion by Mhan, J in Unni Krishnan, J.P

and Gthers v. State of Andhra Pradesh and others [(1993) 1 SCC
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645], while considering the anbit of Article 21, he succinctly placed it
t hus:

" 25. I n Kesavananda Bharati v. State of Kerala [(1973)
4 SCC 225], Mathew J stated therein that the

fundanental rights thenmsel ves have no fixed

content, nost of themare enpty vessels into

whi ch each generation nmust pour its content in

the light of its experience. It is relevant in this
context to renmenber that in building up a just

social order it is sometines inperative that the
fundanental rights should be subordinated to

directive principles.

26. In Pathumma v. State of Kerala [(1978) 2 SCC 1],
it has been stated that:

"The attenpt of the court should be

to expand the reach and ambit of the
fundanental rights rather than
accentuat'e their neani ng and cont ent

by process of judicial construction
Personal liberty in Article 21 is of the
wi dest anplitude."

27. In this connection, it is worthwhile to recall what
was said of the Anerican Constitution in M ssouri
v. Holland [252 US 416, 433]:

"When we are dealing with words that

al so are constituent act, |ikethe
Constitution of the United States, we
nmust realize that they have called into
life a being the devel opnent of which
coul d not have been foreseen

conpl etely by the nost gifted of its
begetters.”

Thereafter, the Court pointed out that several unenunerated

rights fall within the anmbit of Article 21 since personal liberty is of
wi dest anplitude and categorized them (in para 30) thus:

"(1) The right to go abroad. Satwant Singh Sawhney v.

D. Ramarathnam A. P. O., New Del hi [(1967) 3 SCR 525]

(2) The right to privacy. Gobind v. State of MP.
[(1975) 2 SCC 148]. In this case reliance was placed on
the Anerican decision in Giswld v. Connecticut [381
Us 479, 510].

(3) The right against solitary confinenent. Suni
Batra v. Del hi Administration [(1978) 4 SCC 494, 545].

(4) The right against bar fetters. Charles Sobraj v.
Supdt. Central Jail [(1978) 4 SCC 104].

(5) The right to legal aid. MH Hoskot v. State of
Maharashtra [(1978) 3 SCC 544].

(6) The right to speedy trial. Hussainara Khatoon v.
Hone Secretary, State of Bihar [(1980) 1 SCC 81].

(7) The right agai nst handcuffing. Prem Shankar
Shukl a v. Del hi Administration [(1980) 3 SCC 526].

(8) The right agai nst del ayed execution. T.V.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 43 of 55

Vat heeswaran v. State of T.N. [(1983) 2 SCC 68].

(9) The right against custodial violence. Sheela Barse
v. State of Maharashtra [(1983) 2 SCC 96].

(10) The right against public hanging. A G of India v.
Lachma Devi [1989 Supp (1) SCC 264].

(12) Doctor’s assistance. Parmanand Katra v. Union of
India [(1989) 4 SCC 286].

(12) Shelter, Shantistar Builders v. N K Totane
[(1990) 1 scCC 520]."

Further, |earned senior counsel M. Sachhar referred to the
foll owi ng deci sions of this Court giving nmeaning to the phrase
"freedom of speech and expression":

"(1 Ronmesh” Thappar v. State of Mdras [AIR 1950 SC

124]

Freedom of speech and expression includes
freedom of propagation of ideas which is ensured
by freedom of circulation. [Head note (ii)]

(2) Brij Bhushan and Another v. The State of Delh
[AIR 1950 SC 129]

Pre-censorship of ajournal is restriction on the
liberty of press.

(3) Handar d Dawakhana and Anot her etc. v. Union of
India [AIR 1960 SC 554]

Advertisements meant for propagation of ideas or
furtherance of literature or human thought is a part
of Freedom of Speech and Expression

(4) Sakal Papers (P) Ltd. and Qthers etc. v. ‘Union of
India [AIR 1962 SC 305]

Freedom of Speech and Expression carries with it
the right to publish and circul ate one’s ideas,
opi ni ons and vi ews.

(5) Bennett Col eman and Co. and Ors. etc. v. Union of
India and Ot hers [1972 (2) SCC 788]

Freedom of Press means right of citizens to speak
publish and express their views as well as right
of people to read. (Para 45)

(6) I ndi an Express Newspapers (Bonbay) (P) Ltd. and
Q hers v. Union of India and Ohers [1985 (1) SCC 641]

"Freedom of expression, as |learned witers have
observed, has four broad social purposes to serve:

(I') it helps an individual to attain self fulfillment,
(ii) it assists in the discovery of truth, (iii) it
strengthens the capacity of an individual in
participating in decision-making and (iv) it

provi des a mechani sm by which it woul d be

possi bl e to establish a reasonabl e bal ance bet ween
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stability and social change."

(7) Qdyssey Conmuni cations P. Ltd. v. Lokvi dayan
Sanghat ana and Qthers [1988 (3) SCC 410].

Freedom of Speech and Expression includes right
of citizens to exhibit filmon doordarshan

(8) S. Rangarajan v.P. Jagjivan Ram and ot hers [ 1989
(2) SCC 574]

Freedom of Speech and Expression nmeans the

right to express one’s opinion by words of nouth,
witing, printing, picture or in any other manner.
It would thus include the freedom of

conmuni cati on and the right to propagate or
publ i sh opi ni ons.

(9) LIC v. Mannubhai D. Shah [1992 (3) SCC 637]

Freedom of speech and expression is a natura

ri ght which a human being acquires by birth. It

is, therefore, a basic human right (Art. 19 of

Uni versal Declaration of Human Rights relied on).

Every citizen, therefore, has a right to air his or her
views through the printing and/or electronic nedia

or through any conmunication method.

(10) Secy. Mnistry of Information and Broadcasti ng,
Govt. of India and Gthers v. Cricket Association of
Bengal and Others [1995 (2) SCC 161]

"The right to freedom of speech and expression
includes the right to receive and inpart

information. For ensuring the free speech right of
the citizens of this country, it is necessary that the
citizens have the benefit of plurality of views and a
range of opinions on all public issues. A

successful denocracy posits an ' aware

citizenry. Diversity of opinions, views, ideas and

i deol ogies is essential to enable the citizens to
arrive at inforned judgnent on all issues touching
them "

(11) S.P. @Gupta v. Union of India and Another [1981
Suppl . SCC 87 at 273]

Right to knowis inplicit in right of free speech
and expression. Disclosure of information
regardi ng functioning of the government nust

be the rule.

(12) State of U P. v. Raj Narain and Ot hers [1975 (4)
SCC 428]

Freedom of speech and expression includes the
right to know every public act, everything that is
done in a public way, by their public functionaries.

(13) Di nesh Trivedi, MP and others v. Union of India
and others [(1997) 4 SCC 306]

Freedom of speech and expression includes right
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of the citizens to know about the affairs of the
Gover nment . "

There are many ot her judgnents which are not required to be

reiterated in this judgnent. All these devel opnents of |aw giving
nmeani ng to freedom of speech and expression or personal liberty are

not required to be re-considered nor there could be |legislation so as to
nul lify such interpretation except as provided under the exceptions to
Fundament al Ri ghts.

Learned counsel for the respondents relied upon R Rajagopa
alias R R CGopal and another v. State of T.N. and others [(1994) 6
SCC 632] and subnmitted that in the said case the Court observed that
right to privacy is not enunerated as fundamental right in our
Constitution but has been inferred fromArticle 21. |In that case,
reliance was placed on Kharak Singh v. State of UP [(1994) 1 SCR
332], Gobind v. State-of MP. [(1975) 2 SCC 148] and ot her deci sions
of English and Anerican Courts and thereafter, the Court held that
petitioners have a right to publish what they alleged to be a life
st ory/ aut obi ography of Auto Shankar insofar as it appears fromthe
public records, even w thout his consent or authorisation. But if they
go beyond that and publish his life story, they may be invading his
right to privacy for the consequences in accordance with law. For this
purpose, the Court held that a citizen has a right to safeguard the
privacy of his own, his fanmly, narriage, procreation, notherhood,
chil d-bearing and education anong other matters. None can publish
anyt hi ng concerni ng the above matters without his consent whether

truthful or otherw se and whether laudatory or critical. Position my,
however, be different, if a person voluntarily thrusts hinself into
controversy or voluntarily invites or rai ses a controversy. The Court

al so pointed out an exception nanely:

"This is for the reason that once a matter becones
a matter of public record, the right to privacy no | onger
subsists and it becomes a | egitimte subject for conment
by press and nedia anong others. W are, however, of
the opinion that in the interests of decency [Article
19(2)] an exception nust be carved out to this rule, viz., a
femal e who is the victimof a sexual assault, kidnap
abduction or a like offence should not further be
subjected to the indignity of her name and the incident
bei ng publicised in press/nedia.

Fromthe af oresai d observations | earned Solicitor General M.

Raval and | earned senior counsel M. Jaitley contended that rights

whi ch are derivatives would be subject to reasonable restriction

Secondly, it was sought to be contended that by insisting for

decl aration of assets of a candidate, right to privacy is affected. In our
vi ew, the aforesai d decision nowhere supports the said contention

This Court only considered to what extent a citizen would have right

to privacy under Article 21. The court itself has carved out the
exceptions and restrictions on absolute right of privacy. Further, by
declaration of a fact, which is a matter of public record that a

candi date was involved in various crininal cases, there is no question

of infringenent of any right of privacy. Simlarly, with regard to the
decl arati on of assets al so, a person having assets or income is

normal ly required to disclose the sane under the Income Tax Act or

such simlar fiscal legislation. Not only this, but once a person

beconmes a candidate to acquire public office, such declaration would

not affect his right of privacy. This is the necessity of the day because
of statutory provisions of controlling wi de spread corrupt practices as
repeatedly pointed out by all concerned including various reports of
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Law Commi ssion and other Committees as stated above.

Even the Prime Mnister of India in one of his Speeches has
observed to the sane effect. This has been reproduced in B.R
Kapur’'s case (supra) by Pattanaik, J. (as he then was) (in Para 74)
as under:

" M. Diwan in course of his argunents, had raised

sonme submi ssions on the subject "Criminalisation of
Politics" and participation of crinmnals in the electora
process as candi dates and in that connection, he had
brought to our notice the order of the El ection

Conmi ssion of India dated 28.8.1997. . "Wither
Accountability", published in The Pioneer, Shri Ata

Behari Vaj payee had called for a national debate on al

the possible alternatives for systematic changes to

cl eanse our denocratic governing systemof its present

mess. He has expressed his dissatisfaction that neither
Parliament nor the State Vidhan Sabhas are doing, with

any degree of conpetence or comm tnment, what they are
primarily neant to do: |egislative function. According to
him barring exceptions, those who get elected to these
denocratic institutions are neither trained, formally or
informally, in | aw making nor do they seemto have an
inclination to develop the necessary know edge and
conpetence in their profession. He has further indicated
that those individuals in society who are generally
interested in serving the el ectorate and perform ng

| egislative functions are finding it increasingly difficult to
succeed in today’'s el ectoral systemand the el ectora
system has been al nost totally subverted by npney

power, nuscle power, and vote bank considerations of

castes and communities. Shri Vajpayee al so had

i ndicated that the corruption in the governing structures
has, therefore, corroded the very core of elective
denocracy. According to him the certainty of scope of
corruption in the governing structure has hei ghtened
opportuni sm and unscrupul ousness anong politica

parties, causing themto marry and divorce one another at
will, seek opportunistic alliances and coalitions often

wi t hout the popul ar mandate. Yet they capture and

survive in power due to inherent systematic flows.” He
further stated that casteism corruption and politicisation
have eroded the integrity and efficacy of our civil service
structure also. The mani festos, policies, programmes of
the political parties have |ost nmeaning in the present
system of governance due to | ack of accountability.”

Further, this Court while dealing with the el ecti on expenses
observed in Comobn Cause v. Union of India and others [(1996) 2
SCC 752] observed thus:

"18 Flags go up, walls are painted and hundreds
of thousands of |oudspeakers play out the |oud
exhortati ons and extravagant prom ses. VIPs and WVI Ps
cone and go, sone of themin helicopters and air-taxies.

The political parties in their quest for power spend nore
than one thousand crore of rupees on the Cenera

El ection (Parlianment alone), yet nobody accounts for

the bul k of the nobney so spent and there is no
accountability anywhere. Nobody discl oses the source

of the nbney. There are no proper accounts and no

audit. From where does the noney cone nobody knows.

In a denocracy where rule of |aw prevails this type of
naked di spl ay of black noney, by violating the

mandat ory provisions of |aw, cannot be pernmitted.”
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To conbat this naked display of unaccounted / black noney by

the candi date, declaration of assets is likely to have check of violation
of the provisions of the Act and other relevant Acts including | ncone

Tax Act.

Further, the doctrine of the Parlianentary sovereignty as it

obtains in England does not prevail here except to the extent and in

the fields provided by the Constitution. The entire schene of the
Constitution is such that it ensures the sovereignty and integrity of the
country as a Republic and the denocratic way of life by parlianentary
institutions based on free and fair el ections.

In P.V. Narasinmha Rao v. State (CBI/SPE) [(1998) 4 SCC
626], this Court observed thus

"47 Parlianmentary denocracy is part of the basic

structure of the Constitution. It is settled law that in
interpreting the constitutional provision the Court should
adopt a construction which strengthens the foundationa
features and basic structure of the Constitution. [ See:
Sub- Commi ttee on Judici al Accountability v. Union of

India [(1991) 4 SCC 699]."

In C. Narayanaswany v. C K. Jaffer Sharief and others [1994
Supp. (3) SCC 170] the Court observed (in para 22) thus:
".If the call for "purity of elections” is not to be
reduced to a lip service or a slogan, then the persons
investing funds, in furtherance of the prospect of the

el ection of a candi date nust be identified and | ocat ed.
The candi date shoul d not be allowed to pl ead ignorance
about the persons who have made contri buti ons and
investnments for the success of the candi date concerned at
the election. But this has to be taken care of by
Parl i ament.

In T.N. Seshan, CEC of India v. Union of India and others

[ (1995) 4 SCC 611], this Court observed thus

"10. The Preanbl e of our Constitution proclains that

we are a Denocratic Republic Denocracy being the

basi c feature of our constitutional set-up, there can be no
two opinions that free and fair elections to our |egislative
bodi es al one woul d guarantee the growh of a healthy
denocracy in the country."

As observed in Kesavananda Bharati’s case (supra), the

fundanental rights thensel ves have no fixed content and'it is also to
be stated that the attenpt of the Court should be to expand the reach
and anmbit of the fundanental rights. The Constitution is required to
be kept young, energetic and alive. 1In this view of the natter, the
contention raised by the | earned counsel for the respondents, 'that as
the phrase ’freedom of speech and expression’ is given the meaning to
include citizens’ right to know the antecedents of the candi dates
contesting election of MP or MLA, such rights could be set at naught
by legislature, requires to be rejected.

RI GHT TO VOTE | S STATUTORY RI GHT:

Learned counsel for the respondents vehenently submtted that

right to elect or to be elected is pure and sinple statutory right and in
the absence of statutory provision neither citizen has a right to el ect
nor has he a right to be el ected because such right is neither
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fundanental right nor a common law right. It is, therefore, subnmtted
that it cannot be held that a voter has any fundanental right of
knowi ng the antecedents/assets of a candi date contesting the el ection
Learned Solicitor General M. Raval also subnmitted that on the basis
of the decision rendered by this Court, the Act is anmended by the

i mpugned Ordi nance/ Amendnment Act. However, for the directions

which are left out, the presunption would be it is deliberate

om ssion on the part of Legislature and, therefore, there is no question
of it being violative of Article 19(1)(a). He submitted that |aw
pertaining to el ecti on depends upon statutory provisions. Right to
vote, elect or to be el ected depends upon statutory rights. For this
purpose, he referred to the decision in N. P. Punnuswam v.

Returning O ficer [1952 SCR 218], G N. Narayanswam v. G
Panner sel vam and others [(1972) 3 SCC 717] and C.

Nar ayanaswarny v. C. K. Jaffer Sharief and others [1994 Supp. (3)

SCC 170] .

There cannot be any dispute that the right to vote or stand as a

candi date for election and decision with regard to violation of election
law is not a civil right but is a creature of statute or special |aw and
woul d be subject to the Iimtations envisaged therein. It is for the
Legi sl ature to exam ne and provide provisions relating to validity of

el ection and the jurisdiction of the Court would be linted in
accordance with such'law which creates such election Tribunal

In the case of N. P. Punnuswam (supra), a person whose

nom nati on paper was rejected, filed a wit of certiorari, which was

di smissed on the ground that it had no jurisdiction to interfere with the
order of the Returning officer by reason of Article 329(b) of the
Constitution.

In the case of G N Narayanswam (supra), this Court was

dealing with the election petition wherein the issue which was
required to be decided was whet her the respondent was not qualified

to stand for election to the G aduates constituency on all or any of the
grounds set out by the petitioner in paragraphs 7 to 9 of the election
petition. The Court referred to Article 171 and thereafter observed
that the term’'electorate’ used in Article 171(3)(a)(b)(c) has neither
been defined by the Constitution nor in any enactnent by Parliament.
The Court thereafter referred to the definition of “elector’ given in
Section 2(1)(a) of the RP Act and hel d that-considering the |Ianguage
as well as the legislative history of Articles 171 and 173 of the
Constitution and Section 6 of the RP Act, there could be a

presunption of deliberate om ssion of the qualification that the
representative of the Graduates should al so be a graduate

Simlarly, in C.  Narayanaswany's case (supra), the Court was

dealing with the validity of an election of a candidate on the ground of
al |l eged corrupt practice as provided under Section 123(1)(A) of the

Act and in that context the Court held that right of a person to
question the validity of an election is dependent on a conditions
prescribed in the different Sections of the Act and the Rules franed
thereunder. The Court thereafter held that as the Act does not provide
that any expenditure incurred by a political party or by any other
associ ati on or body of persons or any individual other than the

candi date or his election agent, it shall not be deemed to be
expenditure in connection with the election or authorised by a

candi date or his election agent for the purpose of sub-section (1) of
Section 77 read with Rule 90.

Learned counsel further referred to the decisions in Jyoti Basu
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& ors. v. Debi Ghosal & ors. [(1982) 1 SCC 691] wherein simlar
observations are nade by this Court while deciding election petition:

" 8. A right to elect, fundanental though it is to
denocracy, is, anomal ously enough, neither a
fundanental right nor a Common Law Right. It is pure

and sinple, a statutory right. So is the right to be el ected.
So is the right to dispute an el ection. Qutside of statute,
there is no right to elect, no right to be elected and no
right to dispute an election. Statutory creations they are,
and therefore, subject to statutory linitation

Concepts famliar to Common Law and Equity nust

remain strangers to El ection Law unless statutorily

enbodi ed. A Court has no right to resort to themon

consi derations of alleged policy because policy in such
matters as those, relating to the trial of election disputes,
is what the statute lays down. .. W have already

referred to the Scheme of the Act. W have noticed the
necessity to rid ourselves of notions based on Conmpbn

Law or Equity.” W see that we nust seek an answer to

the question within the four corners of the statute. What
does the Act say?

It has to be stated that in an election petition challenging the
validity of election, rights of the parties are governed by the statutory
provisions for setting aside the election but this would not nean that a
citizen who has right to be a voter and el ect his representative in the
Lok Sabha or Legislative Assenbly has no fundanmental right. Such a
voter who is otherwise eligible to cast vote to elect his representative
has statutory right under the Act to be a voter and has also a
fundanental right as enshrined in Chapter-111. ~Merely because a

citizen is a voter or has a right to elect his representative as per the
Act, his fundanmental rights could not be abridged, controlled or
restricted by statutory provisions except as perm ssible under the
Constitution. |If any statutory provision abridges fundanmental right,
that statutory provision would be void. It also requires to be well
under st ood that denocracy based on adult franchise i's part of the

basi ¢ structure of the Constitution. The right of ‘adult to take part in
el ection process either as a voter or a candidate could be restricted by
a valid |l aw whi ch does not offend Constitutional provisions. Hence,

the aforesaid judgnments have no bearing on the question whether a
citizen who is a voter has fundamental right to know antecedents of

his candidate. It cannot be held that as there is deliberate omssion in
law, the right of the voter to know antecedents of the candi dates,

which is his fundanental right under Article 19(1)(a), is taken away.

M. Raval, learned Solicitor General submitted that an
enact ment can not be struck down on the ground that Court thinks it
unjustified. Menbers of the Parlianment or the Legislature are
representatives of the people and are supposed to know and be aware
of what is good and bad for the people. The Court can not sit in the
judgrment over their wisdom He relied upon the decision rendered by
this Court in Dr. P. Nalla Thanmpy Terah v. Union of India & O's.
[ 1985 Suppl. SCC 189], wherein the Court considered the validity of
Section 77(1) of the Act and referred to report of the Santhanam
Conmittee on Prevention of Corruption, which says (para 10):

"The public belief in the preval ence of corruption
at high political |levels has been strengthened by the
manner in which funds are collected by political parties,
especially at the tine of elections. Such suspicions
attach not only to the ruling party but to all parties, as
often the opposition can al so support private vested
interests as well as nmenbers of the Government party. It
is, therefore, essential that the conduct of political parties
shoul d be regulated in this matter by strict principles in
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relation to collection of funds and el ectioneering. It has
to be frankly recognised that political parties cannot be
run and el ecti ons cannot be fought without |arge funds.

But these funds should come openly fromthe supporters

or sympathisers of the parties concerned."

The Court also referred to various decisions and thereafter held
t hus:

"13. W have referred to this large data in order to
show that the influence of big noney on the el ection
process is regarded universally as an evil of great
magni tude. But then, the question which we, as Judges,
have to consider is whether the provision contained in
Expl anation 1 suffers fromany constitutional infirmty
and, particularly, whether it violates Article 14. On that
guestion we find it difficult, reluctantly though, to accept
the contention that Explanation 1 offends against the
right to equality. Under that provision, (i) a political party
or (ii) any other association or body of persons or (iii)
any individual, other than'the candidate or his election
agent, can incur expenses, wi thout any linitation
what soever, in connection with the election of a
candi date. Such expenses are not deemed to be
expenditure in connection with the election, incurred or
aut hori sed by the candidate or by his election agent for
t he purposes of Section 77(1)."

Learned Solicitor General heavily relied upon paragraph 19,
wherein the Court observed thus:

"The petitioner is not unjustified in criticising the
provi sion contained in Explanation 1 as diluting the
principle of free and fair el ections, which is the
cornerstone of any denocratic polity. ~But, it is not for
us to lay down policies in matters pertaining to
elections. |If the provisions of the law violate the
Constitution, they have to be struck down. W cannot,
however, negate a |law on the ground that we do not
approve of the policy which underlies it."

Fromthe aforesaid discussion it is apparent that the Court in
that case was dealing with the validity of the Explanation-l1 and was
deci di ng whether it suffered fromany Constitutional infirmty,
particularly, whether it was violative of Article 14. The question of
Article 19(1)(a) was not required to be considered and the Court had
not even touched it. At the sane tine, there cannot be any dispute
that if the provisions of the |law violate the Constitutional provisions,
they have to be struck down and that is what is required to be done in
the present case. It is nade clear that no provision is nullified on the
ground that the Court does not approve the underlying the policy of
the enactment.

As against this, M. Sachar, |earned senior counsel rightly
referred to a decision rendered by this Court in Bennett Coleman &
Co. & Os. v. Union of India & Os. [(1972) 2 SCC 788], where
simlar contentions were rai sed and negatived while inposing
restrictions by Newspaper Control Order. The Court’s rel evant
di scussion is as under
"31. Article 19(1)(a) provides that all citizens shall have
the right to freedom of speech and expression, Article
19(2) states that nothing in sub-clause (a) of clause (1)
shal |l affect the operation of any existing |aw, or prevent
the State from maki ng any |aw, insofar as such | aw
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i nposes reasonabl e restrictions on the exercise of the

right conferred by the said sub-clause in the interests of
the security of the State; friendly relations with foreign
States, public order, decency or norality, or in relation to
contenmpt of court, defamation or incitement to an

of fence. Although Article 19(1)(a) does not mention the
freedomof the Press, it is the settled view of this Court
that freedom of speech and expression includes freedom

of the Press and circul ation

32. In the Express Newspapers case (supra) it is said
that there can be no doubt that liberty of the Press is an
essential part of the freedom of speech and expression
guaranteed by Article 19(1)(a). The Press has the right of
free propagation and free circulati on without any previous
restraint on publication. If a law were to single out the
Press for |aying down prohibitive burdens on it that

woul d restrict the circulation, penalise its freedom of
choice as to personnel, prevent newspapers from being
started and conpel the press to Government aid. This
woul d violate Article 19(1)(a) and would fall outside the
protection afforded by Article 19(2).

33. In Sakal Papers case (supra) it is said that the
freedom of speech and expression guaranteed by Article
19(1) gives a citizen the right to propagate and publish
his ideas to disseninate them to circulate themeither by
words of mouth or by witing. This right extends not
nerely to the matter it is entitled to circulate but also to
the volunme of circulation. |In Sakal Papers case (supra)
the Newspaper (Price and Page) Act, 1956 enpowered

the Government to regulate the prices of newspapers in
relation to their pages and sizes and to regulate the

al l ocation of space for advertisenent natter. The
CGovernment fixed the maxi num nunber of pages that

m ght be published by a newspaper according to the price
charged. The Governnent prescribed the nunber of

suppl enents that woul d be issued. This Court held that

the Act and the Order placed restraints on the freedom of
the press to circulate. This Court also held that the
freedom of speech could not be restricted for the

pur pose of regulating the comrerci al aspects of

activities of the newspapers."”

The Court also dealt with the contention that newsprint policy
does not directly deal with the fundanmental right nentioned in /Article

19(1)(a). It was also contended that regul atory statutes which do not
control the content of speech but incidentally limt the ventured
exercise are not regarded as a type of law. Any . incidental linmtation

or incidental restriction on freedom of speech is pernmissible as the
same is essential to the furtherance of inportant governnental  interest
in regulating speech and freedom The Court negatived the said
contention and in para 39 held thus:

"39. M. Palkhivala said that the tests of pith and

subst ance of the subject-matter and of direct and

i ncidental effect of the legislation are relevant to

guestions of |egislative conpetence but they are

irrelevant to the question of infringenment of fundamental

rights. In our viewthis is a sound and correct approach to
interpretation of |egislative neasures and State action in
relation to fundanmental rights. The true test is whether

the effect of the inpugned action is to take away or

abridge fundanmental rights. |If it be assuned that the

direct object of the law or action has to be direct

abridgenent of the right of free speech by the inpugned
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law or action it is to be related to the directness of effect
and not to the directness of the subject matter of the

i mpeached | aw or action. The action may have a direct

ef fect on a fundanental right although its direct subject-
matter may be different."

The Court observed in Paragraph 80 at page 823:
" The faith in the popul ar Governnent rests on
the old dictum "let the people have the truth and the

freedomto discuss it and all will go well." The liberty of
the press remains an "Art of the Covenant" in every
denocracy. "

Further, the freedom of speech and expression, as has been held

repeatedly, is basic to and indivisible froma denocratic polity. It
i ncludes right to impart-and receive information. [Secretary, Mn. of
I nformation & Broadcasting (supra)]. Restriction to the said right

could be only as provided in Article 19(2). This aspect is also
di scussed in paragraph 151 (page 270) thus:

"Article 19(1)(a) declaresthat all citizens shal

have the right of freedom of speech and expression

Clause (2) of Article 19, at the sane time, provides that
nothing in sub-clause (i) of clause (1) shall affect the
operation of any existing |law or prevent the State from
maki ng any | aw, insofar as such |aw i nposes reasonabl e
restrictions on the exercise of the right conferred by the
said sub-clause inthe interests of the sovereignty and
integrity of India, the security of the State, friendly
relations with the foreign States, public order, decency or
norality or in relation to contenpt of court, defamation

or incitenent of an offence. The grounds upon which
reasonabl e restrictions can be placed upon the freedom of
speech and expression are designed firstly to ensure that
the said right is not exercised in such a nmanner as to
threaten the sovereignty and integrity of India, security of
the State, friendly relations with the foreign States,
Public order, decency or norality. Simlarly, the'said

ri ght cannot be so exercised as to anount to contenpt of
court, defamation or incitenent of an offence.” Existing

| aws providing such restrictions are saved and the State is
free to make laws in future inposing such restrictions.

The grounds aforesaid are conceived in the interest of
ensuring and mai ntaining conditions in which the said

ri ght can neani ngfully and peacefully be exercised by

the citizens of this country."

Hence, in our view, right of a voter to know bhi o-data of a
candidate is the foundati on of denbcracy. The old dictum let the
peopl e have the truth and the freedomto discuss it-and all will go well
with the Government should prevail

The true test for deciding the validity of the Act is whether it
takes away or abridges fundanmental rights of the citizens? |If there is
di rect abridgment of fundanmental right of freedom of speech and
expression, the law would be invalid.

Before parting with the case, there is one aspect which is to be

dealt with. After the judgment in Association for Denocratic

Ref orns case, the El ection Comm ssion gave certain directions in

i mpl enentati on of the judgnent by its Order No.3/ER 2002/JS-

I1/Vol-111, dated 28th June, 2002. |In the course of argunents,

| earned Solicitor General as well as |earned senior counsel appearing

for the intervenor (B.J.P.) pointed out that direction no.4 is beyond the
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conpetence of the Election Conm ssion and noreover, it is not
necessary to give effect to the judgnent of this Court. The said
direction reads as follows:

"Furni shing of any wong or inconplete

i nformati on or suppression of any material information

by any candidate in or fromthe said affidavit may al so
result in the rejection of his nom nation paper where such
wrong or inconplete information or suppression of

material information is considered by the returning

officer to be a defect of substantial character, apart from
inviting penal consequences under the Indian Penal Code

for furnishing wong information to a public servant or
suppression of material facts before him

Provi ded that only such information shall be

consi dered to be wong or inconplete or anpbunting to
suppression of material information as is capable of easy
verification by the returning officer by reference to
docunent ary proof adduced before himin the summary

i nqui ry conducted by himat the tinme of scrutiny of

nom nati ons under section 36(2) of the Representation of
the People Act, 1951, and only the information so
verified shall be taken into account by himfor further
consi deration of the question whether the same is a defect
of substantial character."

Wil e no exception can be taken to the insistence of affidavit

with regard to the matters specified in the judgment in Association for

Denocratic Reforns case, the direction to reject the nom nation

paper for furnishing wong informati on or concealing materia

i nformati on and providing for a sunmary enquiry at the tine of

scrutiny of the nominations, cannot be justified. In the case of assets
and liabilities, it would be very difficult for the returning officer to
consider the truth or otherwise of the details furnished with reference

to the "docunmentary proof’. Very often, in such matters the

docunentary proof may not be clinching and the candidate concerned

may be handi capped to rebut the allegation then and there. If
sufficient time is provided, he nmay be able to produce proof to
contradict the objector’s version. It-is true that the aforesaid

directions issued by the El ection Commission is not under chall enge
but at the sane tine prima facie it appears that the El ection
Conmission is required to revise its instructions in the light of
directions issued in Association for Denocratic Reforms case (supra)
and as provided under the Representation of-the People Act and its 3rd
Anendnent .

Finally, after the amendment application was granted, follow ng
additional contentions were raised:

1. Noti ce shoul d be issued to the Attorney CGeneral as
vires of the Act is chall enged.

2. Parliament in its wi sdomand after due deliberation
has anended the Act and has al so incorporated the
directions issued by this Court inits earlier

judgrment in Association for Denocratic Reforns

(supra) including the direction for declaration of

assets and liabilities of every el ected candidate for

a House of Parlianent. They are also required to

decl are assets of their spouse and dependent

chil dren.

The contention that notice is required to be issued to the
Attorney General as vires of the Act is challenged, is of no substance
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because 'Union of India is party respondent and on its behal f | earned
Solicitor General is appearing before the Court. He has forcefully
rai sed the contentions which were required to be raised at the tine of
hearing of the matter. So, service of notice to | earned Attorney
CGeneral would be nothing but enpty fornmality and the contention is

rai sed for the sake of raising such contention

Further, we have al so reproduced certain recommendati ons of

the National Commi ssion to Review the Wrking of the Constitution

in the earlier paragraphs and have also relied upon the same. In the
report, the Comm ssion has reconmended that any person charged

with any of fence punishable with inprisonment for a maxi mumterm

of five years or nore, should be disqualified for being chosen as, or
for being, a nenmber of Parlianent or Legislature of a State on the
expiry of a period of one year fromthe date the charges were framed
agai nst himby the Court in that offence. The Conmi ssion has al so
reconmended that every candidate at the tinme of election nust declare
his assets and liabilities along with those of his close relatives and al
candi dat es shoul d be required under |law to declare their assets and
liabilities by an affidavit and the details so given by them shoul d be
made public. ~Again, the legislators should be required under law to
submit their returns about their liabilities every year and a fina
statement in this regard at the end of their termof office. Many such
ot her recommendati ons are reproduced in earlier paragraphs.

Wth regard to the second contention, it has already been dealt
with in previous paragraphs.

VWhat energes fromthe above discussion can be summari sed

t hus:

(A The | egi sl ature can renove the basis of a decision
rendered by a conpetent Court thereby rendering that
decision ineffective but the |egislature has no power to
ask the instrunmentalities of the State to di sobey or

di sregard the decisions given by the Court. A declaration
that an order made by a Court of lawis void is normally a
part of the judicial function. Legislature cannot declare
that decision rendered by the Court is not binding or is of
no effect.

It is true that legislature is entitled to change the

law with retrospective effect which forns the basis of a
judicial decision. This exercise of power is subject to
constitutional provision, therefore, it cannot enact a 'l aw
which is violative of fundanental right.

(B) Section 33-B which provides that notw thstandi ng
anything contained in the judgnent of any Court or
directions issued by the El ection Comm ssion, no

candi date shall be liable to disclose or furnish any such
information in respect of his election which is not
required to be disclosed or furnished under the Act or ‘the
Rul es made thereunder, is on the face of it beyond the

| egi sl ative conpetence, as this Court has held that voter
has a fundanmental right under Article 19(1)(a) to know
the antecedents of a candidate for various reasons
recorded in the earlier judgnent as well as in this

j udgrent .

Amended Act does not wholly cover the directions

issued by this Court. On the contrary, it provides that
candi dat e woul d not be bound to furnish certain
information as directed by this Court.
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(O The judgrment rendered by this Court in Association for
Denocratic Refornms (supra) has attained finality,

therefore, there is no question of interpreting

constitutional provision which calls for reference under
Article 145(3).

(D) The contention that as there is no specific fundanenta
right conferred on a voter by any statutory provision to
know t he antecedents of a candidate, the directions given
by this Court are against the statutory provisions are, on
the face of it, wi thout any substance. In an el ection
petition challenging the validity of an election of a
particul ar candi date, the statutory provisions would
govern respective rights of the parties. However, voters’
fundanental right to know antecedents of a candidate is

i ndependent of statutory rights under the election law. A
voter is first citizen of this country and apart from
statutory rights, he i's having fundamental rights
conferred by the Constitution. ~Menbers of a denpcratic
soci ety should be sufficiently infornmed so that they nay
cast their votes intelligently in favour of persons who are
to govern them Right to vote would be neaningl ess

unl ess the citizens are well infornmed about the

ant ecedents of a candidate. There can be little doubt that
exposure to public/gaze and scrutiny is one of the surest
neans to cl eanse our /denobcratic governing systemand to
have conpetent | egislatures.

(EB) It is established that fundanental rights thenselves have
no fixed content, nost of themare enpty vessels into

whi ch each generation nust pour its content in the light
of its experience. The attenpt of the Court should be to
expand the reach and anbit of the fundamental rights by
process of judicial interpretation.. During |ast nore than
hal f a decade, it has been so done by this Court

consi stently. There cannot be any distinction between

the fundanmental rights nmentioned in Chapter-I111 of the
Constitution and the declaration of such rights on'the
basi s of the judgments rendered by this Court.

In the result, Section 33-B of the Arended Act is held to be
illegal, null and void. However, this judgment woul d not have any
retrospective effect but would be prospective. Wit petitions stand
di sposed of accordingly.

..... J.
(M B. SHAH)
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(D.M DHARMADHI KARI )
New Del hi ;
March 13, 2003.
3

2




