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CASE NO. :
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PETI TI ONER
Shashi kant

RESPONDENT:
Central Bureau of Investigation & Qthers

DATE OF JUDGVENT: 07/11/2006

BENCH
S.B. Sinha & Markandey Katju

JUDGVENT:
JUDGMENT
[Arising out of S.L.P. (Crl.) No.6426 of 2005]

S.B. SINHA, J

Leave granted.

This appeal is directed against a judgnment and order dated 12.09. 2005
passed by a |l earned Single Judge of the Nagpur Bench of the Hi gh Court of
Judi cature at Bonmbay High Court in Crinmnal Wit Petition No.558 of 2005
wher eby and whereunder the wit petition filed by Appellant herein was
di sm ssed

Appel lant clainms hinself to be a vigilant enpl oyee He made an

anonynmous conplaint to the Central Bureau of Investigation alleging corrupt
practices and financial irregularities on the part of some officers of his
department. First respondent No.1l stated that on the basis of a source
information, a prelimnary inquiry was conducted in which the statenents

of various officers were recorded. However, the investigating officer was of
the opinion that it was not necessary to register a First Infornmation Report.
It recormended for hol ding of departmental proceedi ngs agai nst the

concerned officers. The said recomrendation found favour with the higher
officers. The opinion of the Central Vigilance Comm ssion was al so

obt ai ned.

It is stated that pursuant to or in furtherance of the said
reconmendati on, the Railway Adninistration initiated departmental
proceedi ngs agai nst the concerned officers, nanmely, S/ Shri Shyam Sunder

U J. Dave, R T. Pali and Ganga Prasad Sahu and i nposed different penalties
on them The Railway Board thereafter by letters dated 06.12.2005 and
22.02. 2006 advi sed the Central Vigilance Conm ssion as regards inposition
of penalties upon the said officers and cl osure of “cases agai nst them

Appel | ant, however, in the nmeanwhile, was transferred by an order

dat ed 20. 05.2005. He approached the Central Adm nistrative Tribuna
contending that the said order of transfer was nmala fide and being an

out come of his conplaint and statenments made in the inquiry conducted by

the first respondent. By an order dated 17.08.2005, the application filed by
Appel | ant was di smi ssed.

Awit petition was filed by Appellant, inter alia, praying for the
following reliefs :

"(i) direct the respondent no.1 to reopen the
Prelimnary Inquiry No.PE/ 4A/ 2004 and submit a
report in accordance with law after a detailed
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inquiry in the matter to the Conpetent Court.

(ii) direct the respondent no.1 to register the inquiries
for of fences against the respondent nos. 2 to 4 for

excess purchases and comm ssion of fraud to the

Nagpur Muni ci pal Corporation and Anravati

Muni ci pal Corporation in terns of octroi anount

of Rs. 34 |l akhs and for duping the respondent nos.

6 and 7.

(iii) direct the respondent no. 1 to register inquiry for
of fences in respect of excess purchases of Am a.

(iv) direct the respondent no.1l to receive the
conpl aints of the petitioner in respect of al
contracts past and present in terns of excess
paynment in the Nagpur Store and direct the
respondent, nos.2 to 5 to provide access to al
records & necessary docunents to the petitioner
for filing the conplaints.

(v) direct the respondent no. 2 to reconsider the Order
dat ed 20.5.05 passed by the Chief Personne

Oficer (Signal &

Tel ecommuni cation), Central Railway in view of

the di scl osures nade by the petitioner and his

request for detailed enquiry of the Store of Nagpur

Di vi sion of Central Railway.

(vi) pendi ng the reconsi deration of the transfer of the
petitioner by the respondent no. 2, stay the effect

& operation of the Order passed by the Chief

Personnel O ficer (S & T), a Subordi nate of the

respondent no. 2 dated 20/5/2005."

The High Court dismssed the said wit petition, opining

"I'f this is an accepted fact, the cognizance of the
conpl ai nt must have been taken by the CBI and-it is for
themto enquire/investigate into the matter. The presence
of the Petitioner at Nagpur for that purpose is not
necessary. The CBI has a national network and they can
reach the Petitioner, if they feel it necessary.

In respect of the grievance of the Petitioner as to

whet her the CBI is not doing their duty, it does not

appear to be well founded. As the crux of the matter is
that since the Petitioner is aggrieved by his transfer and
having fail ed before the CAT, he has invoked the
extraordinary crimnal jurisdiction of this Court by filing
the present Wit Petition. In our opinion, this is nothing
but an abuse of process of Court."

M. S.S. Voditel, the | earned counsel appearing on behal f of

Appel l ant, would contend that even in a case where the Investigating Oficer
may exercise his option of closing a case, it would be obligatory on his part
to conply with the provisions of Section 157(1)(b) of the Code of Crinina
Procedure (for short, "the Code’). |In support of the said contention, our
attention has been drawn to sone decisions of this Court as also a decision

of the Kerala Hi gh Court in Vel ayudhan v. State of Kerala [1998 (1) Crines
510] .

M. Vikas Singh, the | earned Additional Solicitor General, appearing
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on behal f of Respondents, on the other hand, would submt that the first
respondent havi ng been constituted in terns of the Section 2 of the Delh
Speci al Police Establishment Act, 1946 (for short, 'the said Act’) and the
Central CGovernment having | aid down the procedures for conducting

i nvestigation including the node and manner in which the prelimnary

i nqui ry shoul d be conducted, (known as CBI Manual ), which received the
approval of this Court in Vineet Narain and Gthers v. Union of India and
Anot her [(1998) 1 SCC 226], the inpugned judgnent of the Hi gh Court

shoul d not be interfered with.

The said Act was enacted to make provision for the constitution of a

special police force in Delhi for the investigation of certain offences in the
Union territories for the superintendence and administration of the said force
and for extension to other of the powers and jurisdiction of nenbers of the
said force in regard tothe investigation of the said offences. Section 2
enpowers the Central CGovernnent to constitute a special force.

I ndi sputably, the first respondent has been constituted in terms thereof. Sub
section (2) of Section 2 provides that subject to any orders which the Centra
Governnment may nake in this behal f, menbers of the said police

est abl i shnent shall have throughout any Union territory in relation to the

i nvestigation of such of fences and arrest of persons concerned in such

of fences, all the powers, duties, privileges and liabilities which police
officers of that Union territory have in connection with the investigation of
of fences commtted therein. The said Act indisputably applies in regard to
charges of corruption made agai nst the enployees of Union of India. It is

al so not disputed that the C. B. 1. Manual was nade by the Centra

CGovernment providing for detail ed procedure as regards the node and

manner in which conplaints against public servants are to be dealt with.

In Vineet Narain (supra), it was held

"12. The CBI Manual based on statutory provisions of

the CrPC provides essential guidelines for the CBls
functioning. It is inperative that the CBl adheres
scrupul ously to the provisions in the Manual in relation
to its investigative functions, |ike raids, seizure and
arrests. Any deviation fromthe established procedure
shoul d be viewed seriously and severe disciplinary action
taken agai nst the officials concerned."

CBlI Manual provides for a prelimnary inquiry. By reason thereof a

di stinction has been nmade between a prelimnary inquiry -and a regul ar case.
A prelimnary inquiry in terns of Para 9.1 of the CBI" Manual may be
converted into a regular case as soon as sufficient material becones

avail able to show that prima facie there has been conmi'ssion of a

cogni zabl e of f ence.

Par agraph 9.2 reads as under

"Whil e proposing registration of a Prelimnary

Enquiry pertaining to the abuse of official position by a
public servant in the matter of busi ness/comercia
decision, the inportant difference between a business
risk and a mala fide conduct should be kept in mnd with
view to ensure that while corrupt public servants are
suitably dealt with the bona fide business/comercia

deci sions taken by public servants in discharge of their
duties are not taken up for unnecessary probe."

Par agraph 9.7 reads as under

"As soon as it is decided to register a PE, the SP
will take action to get the PE Registration Report
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prepared, which will invariably be vetted by himand in
case of inportant enquiries even drafted by him

Regi stration Report of PE should be witten in the PE

Regi strati on Report Form and not on the form prescribed
for recording First Information Report under Section 154
Cr. PC. Beside the allegations in brief, the conplete
details of the suspects involved should be recorded in the
PE Regi stration Report. In respect of the public servants
found involved in the matter, their Goup, the Service
(IAS, IRS, IPS etc.), present designation, scale of pay,
present pay and date of superannuation (if avail able)
shoul d al so be nmentioned in the PE. registration report.
The copies of the PE Registration Reports should be sent
to the authorities nmentioned in the Annexure 9-Ato this
chapter."

Paragraphs 9.10 and 9.11 provide for collection of docunents and

recordi ng of statenents during prelimnary inquiry, providing for that the
statenment's of wi tnesses during prelimnary inquiry should be recorded in the
same manner as recorded during investigation of regular cases.

Par agraphs 9.12 to 9.14 provide for the procedures for converting a
prelimnpary inquiry into-a regular case.  Indisputably, the provisions of the
Code are applicable inTrelation to the inquiries.

The provisions of the said Act indisputably are applicable to the fact
of the present case. The jurisdiction of the first respondent, in this behalf,
is not in question.

Appel | ant does not deny or dispute that the first respondent initiated a
prelimnary inquiry upon receipt of the conplaint. The question which

arises for consideration is as to whether it was obligatory on the part of the
first respondent to lodge a First Information Report and carry out a full-

fl edged investigation about the truthful ness or otherwise of the allegations
made in the said anonynmous conpl ai nt.

Al though ordinarily in terns of Section 154 of the Code, when a

report is received relating to the cognizable offence, a First Infornmation
Report shoul d be lodged, to carry out a prelimnary inquiry  even under the
Code i s not unknown.

When an anonynous conplaint is received, no investigating officer would

initiate investigative process i mediately thereupon. |t may for good reasons

carry out a prelimnary enquiry to find out-the truth or otherw se of the allegations
cont ai ned t herein.

A three-Judge Bench of this Court in The State of U tar Pradesh v.
Bhagwant Ki shore Joshi [1964 (3) SCR 71], referring to the provisions of
Section 5A of the Prevention of Corruption Act, opined
"...Even so the said police officer received a detailed
i nformati on of the of fences alleged to have been
conmitted by the accused with necessary particul ars,
proceeded to the spot of the offence, ascertained the
rel evant facts by going through the railway records and
submitted a report of the said acts. The said acts
constituted an investigation within the meani ng of the
definition of investigation under Section 4(1) of the Code
of Crimnal Procedure as explained by this Court. The
decisions cited by the | earned counsel for the State in
support of his contention that there was no investigation
in the present case are rather wide off the mark. In Inre
Nanumuri Anandayya a Division Bench of the Mdras
Hi gh Court held that an informal enquiry on the basis of
a vague telegramwas not an investigation within the
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nmeani ng of Section 157 of the Code of Crim nal

Procedure. In In re Rangarujulu, Ramaswam , J. of the
Madras Hi gh Court described the followi ng three stages a
poli ceman has to pass in a conspiracy case

"...hears sonething of interest affecting the public
security and which puts himon the alert; makes

di screet enquiries, takes soundings and sets up
informants and is in the second stage of qui vive or

| ookout; and finally gathers sufficient information
enabling himto bite upon something definite and

that is the stage when first information is recorded

and when investigation starts.”

Thi s graphic description of the stages is only a
restatenent of the principle that a vague infornmation or
an irresponsible runour-wuld not in itself constitute

i nformati on within the neaning of Section 154 of the

Code or the basis for aninvestigation under Section 157
thereof. In State of Kerala v. MJ. Samuel a Full Bench of
the Kerala Hi gh Court ruled that, it can be stated as a
general principle that it is not every piece of information
however vague, indefinite and unauthenticated it may be
that should be recorded as the first information for the
sol e reason that such information was the first, in point of
time, to be received by the police regarding the

comm ssion of an offence. The Full Bench also took care
to make it clear that whether or not a statenent would
constitute the first information report in a case is a
guestion of fact and woul d depend upon the

ci rcunst ances of that case..."

Only when a F.I1.R is lodged, the officer in charge of the police

station statutorily liable to report thereabout to a Mgistrate who is
enpowered to take cognizance in terns of proviso to Section 157(1) of the
Code. Proviso (b) appended thereto enpowers the Investigating Oficer not
to investigate where it appears to himthat there is no sufficient ground for
entering into an investigation. Sub-section (2) of Section 157 reads as
under

"(2) In each of the cases nentioned in clauses (a)
and (b) of the proviso to sub-section (1), the officer in
charge of the police station shall state in his report his
reasons for not fully complying with the requirements to
that sub-section, and, in the case nentioned in clause (b)
of the said proviso, the officer shall also forthwith notify
to the informant, if any, in such nanner as nay be
prescribed by the State Government, the fact that he wll
not investigate the case or cause it to be investigated."

The question, therefore, as to whether an enpowered officer who had
nmade i nvestigation or caused the sanme to be nade in-a cogni zabl e of fence
within the nmeaning of Section 157 of the Code or had not initiated an

i nvestigation on the basis of an information which would not come wthin
the meaning of Section 154 of the Code is essentially required to be
determned in the fact situation obtaining in each case.

Yet again in State of Haryana and thers v. Bhajan Lal and Qthers

[(1992) Supp. 1 SCC 335], this Court referred to P. Sirajuddin etc. v. State
of Madras etc. [(1970) 1 SCC 595] and Bhagwant Kishore Joshi (supra) in

the following terms :

"77. In this connection, it will be appropriate to recall the
views expressed by Mtter, J. in P. Sirajuddin v. State of
Madras in the follow ng words: (SCC p. 601, para 17)

"Before a public servant, whatever be his status, is




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 6 of 7

publicly charged with acts of dishonesty which

anmount to serious m sdeneanour or m sconduct of

the type alleged in this case and a first information

i s | odged agai nst him there nmust be sonme suitable
prelimnary enquiry into the allegations by a

responsi ble of ficer. The | odgi ng of such a report

agai nst a person specially one who |ike the

appel | ant occupied the top position in a

department, even if basel ess, would do

i ncal cul able harmnot only to the officer in

particul ar but to the departnent he belonged to, in
general .... The neans adopted no | ess than the end

to be achieved nust be inpeccable."

78. Mudhol kar, J. in a separate judgnent in State of Utar
Pradesh v. Bhagwant Ki shore Joshi at p. 86 while

agreeing with the concl usi on of Subba Rao, J. (as he then
was) has expressed his opinion stating: (SCR pp. 86-87)
"I n the absence of any prohibition in the Code,

express or inplied, 1 amof opinion that it is open

to a police officer to make prelimnary enquiries

bef ore registering an of fence and naking a ful

scal e investigation intoit.""”

Thus, registration of ‘a case is a sine qua non for starting investigation
[ See Mohindro v. State of Punjab and Others \026 (2001) 9 SCC 581].

Only an anonynous conpl aint was nmade i n-June 2004. Evidently it

was within the province of the first respondent to conmence a preliminary
inquiry. The procedure laid down in the CBI Manual and in particul ar when
it was required to inquire into the allegation of the corruption on the part of
some public servants, recourse to the provisions of the Manual cannot be
said to be unfair. It did not find any reason to convert the prelimnary
inquiry into a regul ar case. Pursuant ‘to orin furtherance of the
recomendati on nade by the first respondent, which had received the

i mprimatur by the Central Vigilance Commi'ssion, departnental proceedings
were initiated. The Central Vigilance Commi ssion advised the Railway

Board to initiate m nor penalty proceedi ngs agai nst the delinquent officers
by a letter dated 04.08. 2005.

It is not in dispute that Appellant was directed to be transferred on

admi ni strative grounds by an order dated 20.05.2005.” The conpl aint was

al t hough nmade by Appellant; but it being anonynous his address was not

known. It may be true, initially he having been posted-in the store in which
the delinquent officers were also working, his statenent had been recorded;
but when a prelimnary inquiry was conducted on the basis of an anonynous
conplaint without registering a First Information Report, neither it was
necessary to conply with the provision of the proviso (b) appended to sub-
section (1) of Section 157 of the Code, nor having regard to the fact that the
identity of Appellant was bei ng unknown, the question of conmplying with

the said provisions, even if it be held that the sane was applicable, did not
ari se.

Strong reliance has been placed by the | earned counsel' on a decision

of this Court on Hemant Dhasmana v. Central Bureay of Investigation and

Anot her [(2001) 7 SCC 536], wherein it was held that when an investigation
had been conducted by the Central Bureau of Investigation, Chapter 12 of

the Code would apply. There can be no dispute as regards the proposition of
law |l ai d down therein. But the said decision cannot be said to have any
appl i cati on what soever in the instant case.

In the decision of the Kerala Hi gh Court in Vel ayudhan (supra), P.K

Bal asubramanyan, J. (as H's Lordship then was) opined that on objective
assessment on the part of the officer, if he finds that no investigation into the
all egation is needed, he could certainly act in terns of Section 157 of the

Code.

The sai d deci sion, however, will have no application in a case of this
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nat ure.

The First Respondent is a statutory authority. It has a statutory duty to
carry out investigation in accordance with law. Odinarily, it is not within
the province of the court to direct the investigative agency to carry out
investigation in a particular manner. A wit court ordinarily again would not
interfere with the functioning of an investigative agency. Only in

exceptional cases, it may do so. No such case has been made out by the
appel l ant herein. The nature of relief prayed for in the wit petition also is
beyond the donmain of a wit court save and except, as indicated

her ei nbefore, an exceptional case is made out.

Appel lant, inter alia, questioned his order of transfer. He noved the

Central Administrative Tribunal. H's Oiginal Application was dism ssed.
He in the wit petitionfiled before the H gh Court, inter alia, questioned the
order of Tribunal. However, now it appears that he has filed another wit

petition before the Nagpur Bench of the Bonbay H gh Court, being Wit
Petition No.2036 of 2006, wherein notice has been directed to be issued and
status quo has been directed to be naintained by a D vision Bench of the
sai d court by an order dated 03.05.2006. The H gh Court is required to
consider the said wit petitionon its own nerit.

So far as the decision of the first respondent herein, not to register a

regul ar case so as to take up an investigation into the allegation against the
concerned officers, is concerned, Appellant may have to pursue his own

renmedy keeping in view the fact that the first respondent before this Court

has furnished the details of its findings inthe prelimnary inquiry as also the
result of the departnental proceedings initiated against the delinquent

of ficers.

However, that part of the order whereby Appellant had been directed

to pay a cost of Rs.5,000/- is set aside. Subj ect. to the observations and
directions nmentioned hereinbefore, the appeal is dismssed. However,
keeping in view of the peculiar facts and circunstances of the case, there
shall be no order as to costs.




