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ORDER
1. Though we are dismissing this wit petition preferred

under Article 32 of the Constitution of India at the stage
of admission itself, we deemit appropriate to record our
reasons therefore in view of the contentions urged by Shr
N. A. Pal khival a, | earned senior advocate for the petitioner

2. In T v. N C Budharaja & Co. 1, a Bench of this Court
conprising one of wus (B.P. Jeevan Reddy, J.) and N
Venkat achal a, J. hel d inter ~alia that t he wor ds

“construction, manufacture or production of any article or
thing not being an article or thing specified in the list in
the Eleventh Schedule" occurring in sub-clause (iii) of
cl ause (b) of sub-section (2) of Section 32-A of the Incone
Tax Act, 1961 do not take in construction of a dam a
building, a bridge, a road and the |ike. The reason given
was that a dam a building, a bridge or road cannot be
brought within the purview of the words "article or thing".
After referring to the legislative history of the said
clause it was held that the words "any article  or thing"
refer to only novables and that the use of the word
"construction” in the said clause is referable to
construction of shi ps. It was held that the wor ds
"construction, manufacture or production of any article or
thing" cannot be extended to construction of immovable
properties |like the construction of a dam building, bridge,
a road and the like. It was observed that doing so would do
violence to the plain neaning of the words "article or
thing" occurring in the said sub-cl ause.

3. In this wit petition, Shri Pal khivala contends that
i nasmuch as three inportant circunstances were not brought
to the notice of this Court by the counsel appearing for the
assessees in Budharaja & Co.1 and were, therefore, not
consi dered by this Court, the decision insofar as it relates
to Section 32-A(2)(b)(iii) requires reconsideration and nust
be referred to a larger Bench. Had the said three
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ci rcunst ances been brought to the notice of this Court, says
Shri  Pal khivala, the decision would certainly have been
different. The three circunstances nentioned by the | earned
counsel are the follow ng:
(A) That the word "construction" occurring in the said sub-
cl ause should be read i ndependent of and not in association
with the words followi ng, viz., "manufacture or production
of any article or thing". Learned counsel says that if so
read di sjunctively, the word 'construction’ takes within its
sweep all types of construction including the construction
of dams, buildings, bridges, roads and the Iike. Lear ned
counsel brought to our notice the opinion of the Law
Mnistry tendered on 16-2-1984 to the Mnistry of Finance
and the reply of the Mnister of State for Finance to an
unstarred question in Parliament (given sonetime in 1987-
88) . The opinion of the Law Mnistry, as set out in the
wit petition, reads as foll ows:
"Wth regard to the above question, it may be
stated that Section 32-A(2)(b)(iii) refers to
any  other industrial undertaking for t he
pur pose of busi ness of construction
manuf acture or production (of an article) or
thing specified in the Ilist in the Xth
Schedul e. The expr essi on 'construction
occurring in this provision would indicate
that it stands independently and does not
qualify articles or things. It is intended to
cover. ‘any new nachi nery or plant entitled to
any other industrial undertaking for the
1 1994 Supp (1) SCC 280: (1993) 204 |1TR 412
44
purpose of business or construction relating
to the industrial undertaking concern.”
The reply of the Mnister of State for Finance to an
unstarred Question No. 5495 dated 11-12-1987 reads thus:
"(a) Investnent allowance under Section 32-A
of the Income Tax Act is allowable in/  respect
of new plant and nmachi nery which is “installed
and wused for the purposes of business of
construction, manufacture or production of any
article or thing.
(b) There has been a difference of opinion
regarding the interpretation of this provision
as to whether plant and nmachinery used for the
purpose of business of construction is  also
entitled to this allowance. As a result of
the same, the investnent allowance is being
all owed under the jurisdiction of some other
CITs whereas it is not being allowed in the
jurisdiction of sone other CITS.
(c) Sone of the Benches of | TAT have held
that plant and machi nery used for the business
of construction is entitled to this all owance.
(d) The Law Mnistry, whose opinion was
sought by the Governnent on this issue, is
al so of the view that plant and machi nery used
for the business of construction is entitled
to this all owance. "
I ndeed Shri Pal khi val a contended that having accepted the
opinion of the Law Mnistry, it was not open to the
Government of India to have filed or persisted with the
appeals in this Court which resulted in the decision in
Budharaja and Co.1 Learned counsel submitted that in al
fairness, the CGovernnent of India ought to have instructed
its counsel not to press the said appeals. (B) The circular
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issued by the Central Board of Direct Taxes in the year
1986+ with reference to Section 32-AB which was introduced
with effect from 1-4-1987 but which contains identica
words. The circular states that the Government of India has
i ntroduced a new schenme of Investnent Deposit Account wth
effect fromthe year 1986-87 with a view to neutralise the
bias in favour of borrowi ng and needl ess capacity creation
It then proceeds to state:

"The new schene differs from the existing

provi sions of investnent allowance as under

(a) The exi sting provi si ons of t he
i nvestment allowance apply to only those
assessees

(i) who purchase a ship or aircraft, which
is first~ put to use in the business of the
assessee; or

(ii) who install new machinery or plant in an
i ndustrial undertaking for the purposes only
of business of construction, nanufacture or
production of* any “~article or thing not
specified in the Eleventh Schedule to the
I ncone Tax Act.

In t he case of smal | -scal e i ndustria
undertaking, this benefit is not denied even
i f such an undertaki ng produces a non-priority
item listed in the Eleventh Schedule, Iike
al coholic spirits, tobacco pr eparati ons,
cosnetics, etc.

+ Published in 161 1TR (Statutes) 24-26

45
The new schene is applicable to all  existing
types of assessees as al'so to t he

prof essional s and the leasing conpani es. which
have not |eased out nachinery to t hose
i ndustrial undertakings other than a snall-
scale industrial undertaking, engaged in the
manufacture or production of articles or
things listed in the El eventh Schedule to the
I ncome Tax Act. In other words, the deduction
is admissible to all the assessees who carry
on ,eligible business or profession’, which as
per Section 32-AB(2) neans busi ness or
pr of essi on ot her than the busi ness of
construction, manufacture or production of -any
article or thing specified inthe list in the
El eventh Schedule (in case it is not a snall-
scal e industrial undertaking) and the business
of leasing or hiring of machinery or plant to
an industrial undertaking other than a snal

scale industrial undertaking engaged in the
busi ness of low priority itens as specified in
the list in the Eleventh Schedule. It may be
clarified that the business of construction is

an eligible business for the purposes of

s

provision."
(C The fact that this Court had in CT v. Bhageeratha
Engg. Ltd.2, taken a view contrary to the one taken in

Budhar aj a and Co. 1 wth respect to Secti on 32-
A(Ti)(b)(iii). The judgnent in Bhageeratha Engg. Ltd. 2
reads as foll ows:
"Heard |earned counsel on both sides. The
qguestion of |aw fornul ated for the opinion of
the Hi gh Court on a reference under Section
256 of the Income Tax Act, 1961, pertains to

t hi
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t he entitlenent of the assessee to the
i nvestment al | owance under Section 32-A of the
Act . The High Court held (See CT .
Bhageer at ha Engg. Ltd. 3):

‘The Tribunal further found that since the
machi nery was used in an i ndustria

undertaking in the business of construction

manufacture or production of articles or
things, the assessee is entitled to investmnent
al | owance under Section 32-A of the Act. The
finding that the assessee is engaged nainly in
the manuf acture or processing of goods and is
an industrial undertaking is not in challenge
before us. Admittedly, the assessee is a
construction conmpany and for the purpose of
the manuf acturing activities performed by it,
it wused the machinery in its business of
construction. ... It is not open to the
Revenue to contend in these references that
the assessee-conpany is not an industria

undertaki ng, since the finding of fact in that
regard entered by the Tribunal, has not been
expressly chal | enged by an appropriate
guestion raised in the reference.’

The,/ contention of the assessee (sic) in
relation to the construction activity carried
on by himcannot be said to be an industria
undert aki ng, becomnes irrel evant.

Wth this finding, the special |eave petition
is dismssed."
4, W are of the considered opinion that none of the
contentions ur ged by Shri Pal khi val a calls for
reconsi deration of this Court’s judgment in Budharaja and
Co. 1 W proceed to give our reasons with respect to each of
the three grounds/contentions urged by the | earned counsel
2 (1993) 199 ITR 12 (SO
3 (1992) 193 I TR 674 (Ker)

46

Re: Contention (A)

5. In our opinion, the word ’'construction’ —occurring in

the said sub-clause cannot be read independently, torn from

its context. Insofar as it is relevant, the provision reads

t hus:
"The ship or aircraft or machinery or plant
referred to in sub-section (1) shall be the
followi ng, namely: ... (b) any new nachinery
or plant installed after 31-3-1976, ... (iii)
in any other industrial undertaking for. the
pur poses of busi ness of construction

manuf acture or production of any article or

thing, not being an article or thing specified

inthe list in the Eleventh Schedul e. "
6. This Court explained in its judgment in Budharaja and
Co. 1 the reason for which the word ’construction’” was  used
in the corresponding sub-clause prior to 1-4-1978, viz.,
sub-clause (ii) of clause (b) of sub-section (2), which
referred to articles and things in the NNnth Schedule and
the |l egislative change brought about by Finance (No. 2) Act

of 1977 with effect from 1-4-1978. It is pointed out
therein that the forner sub-clause (ii) which applied only
to the articles and things in the N nth Schedul e all of

whi ch were novabl es including ships now becane sub-clause
(iii) which applies to all articles and things other than
those nentioned in the El eventh Schedul e. The follow ng
di scussion in the said judgnent brings out the ratio: (SCC
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pp. 294-95, paras 27-28)

"Though at first sight, the use of the words
"construction' and 'thing’ appear to | end sone
substance to the contention of the |earned
counsel for the assessee, a deeper scrutiny
and in particular the legislative history of
the relevant provisions nilitates against the
acceptance of his subnission. Sub- cl auses
(ii) and (iii) of clause (b) of sub-section
(2) of Section 32-A were substituted by the
Fi nance Act (No. 2) of 1977 with effect from
1-4-1978. Prior to the said amendnent, the
sub-cl auses read as foll ows:

(ii) for the pur poses of busi ness of

construction, manufacture or production of

one or nore of the articles or t hi ngs
specified in the Ninth Schedul e; or

(iii)1n a snmall-scale industrial undertaking
for the purposes of business of manufacture or
production of any other articles or things.’
The unanmended sub- cl ause (ii), whi ch
corresponds to present subclause (iii), was
thus confined to the "articles and things" in
the Ninth Schedule. The Ninth Schedul e, since
om tted, contained as many as 33 itens. [tem
15 therein related to "ships’. Al the itens
referred only to novables; none of themrefers
to an immovable object Ilike a bui | di ng,
factory or bridge.  Since the appropriate word
in the <case of ships is ’'construction’ in
conmon parl ance one speaks of construction of
ships and not manufacture  of ships t he
Legi sl ature used the expression ’'construction
in wunanended sub-clause (ii). The said sub-
clause also referred to "articles or things’,
which is the heading of the N nth Schedule.
After amendnent, sub-clause (ii), which becane
sub-clause (iii) underwent a certain change.
Not only were the words ’'in any ot her
i ndustrial undertaking” were added at the
begi nni ng of the sub-clause, the applicability
of the sub-clause was extended to all articles
and things except

47

those articles and things nmentioned in the
El event h Schedul e. The headi ng of t he

El eventh Schedule is again ’list of articles
or things', but the list does not include
"ships’. In other words, sub-clause (iii),

after anendnent, continues to apply to ships.
Ships are among the articles or things to
which the present sub-clause (iii) applies.
And that is precisely the reason the word
"construction” is retained in amended sub-
clause (iii) the sub-clause corresponding to
unanmended sub-clause (ii). So far as the use
of the word "thing’ is concerned, it has no
special significance inasnmuch as the N nth
Schedul e and the Eleventh Schedule bot h

contain a list of articles or things. Bot h
t he Ninth Schedule, to which alone t he
unanmended sub-clause (ii) applied as well as

the Eleventh Schedul e, the articles and things
wherein are excluded from the

purvi ew

an

(0]
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f
anmended sub-clause (iii), refer only to
novabl e objects called articles or things.
In this background, it is not possible or
perm ssible to read the word ’construction’ as
referring to construction of dans, bridges,
bui |l di ngs, roads or canals. The association
of words in forner sub-clause (ii) and the
present sub-clause (iii) is also not without

si gni ficance. The words are- ’'construction

manuf acture or production of any one or nore
of the articles and t hi ngs ] and
"constructioon, manufacture or production of
any articles and things...’', respectively. It
is equally evident that in these sub-clauses
as well as in the Nnth Schedule and the
El eventh Schedule, the words ’'articles’ and
"things’ are wused interchangeably. In the

schene and context of the provision, it would
not- be right to isolate the word ’thing’
ascertain its neaning with reference to Law
Lexi cons ~and attach to it a meaning which it
was never intended to bear. A statute cannot
al ways be construed with the dictionary in one
hand/ and the statute in the other. Regard
must. al so be had to the scheme, context and
as in this case to thelegislative history of
the ‘provision. We are, therefore, of the
opi ni on that sub-clause (iii) of clause (b) of
sub-section (2) of Section 32-A does not
conprehend within its anbit construction of a
dam a bridge, a building, a road, a canal and
other simlar constructions."”
7. We are not persuaded to take a different view than the
one taken in the said decision.~ W are of the considered
view that the word 'construction’ occurring in the said sub-
clause cannot be dissociated from the following words
“manufacture or production of any article or thing not being
an article or thing specified inthe list in the Eleventh
Schedul e". The context and the structure of the sub-clause
does not permt such dissociation of the word ’construction’
from the following words. |If that were the intention of
Parlianment, it would have enployed appropriate words to
di ssociate the word 'construction’ fromthe foll owing words.
There are none. The absence of any such words clearly and
conclusively mlitates against the contention of Shri
Pal khi val a. As explained in the said judgment, the word
'construction’ was retained in the new | sub-cl ause
(iii)because the ships continue to be within the purview of
present sub-clause (iii)as they were within the purview of
fornmer sub-clause (ii). It is not necessary to repeat the
reasoni ng in Budharaja & Co. 1 over again
8. There is another indication in Section 32-A which tends
to support our opinion, viz., sub-section (2-A) of Section

32-A It was inserted by Finance (No. 2) Act, 1977 by way
of an anendrment. The object of this anendnent was stated in
the Notes on dauses of Finance (No. 2) Bill, 1977 as
fol | ows:

48

"New sub-section (2-A) seeks to provide that
the deduction in respect of i nvest nent
al l owance shall not be denied in respect of
machinery or plant installed and used nminly
for the purposes of business of construction
manuf acture or production of any article or




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 9

thing nmerely on the ground that such nachinery
or plant is used in part for the purposes of
busi ness of construction, nmanufacture or
production of any article or thing specified
inthe list in the Eleventh Schedul e. ™
9. Sub-section (2-A) of Section 32-A makes it clear that
if any machinery or plant is used mainly for the purpose of
busi ness of construction, manufacture or production of any
article or thing which does not fall within the prohibited
l[ist in the Eleventh Schedule, it will qualify for deduction
under Section 32-A. Tile deduction will not be denied only
because such machinery or plant is also used for the purpose
of business of construction, manufacture or production of
any article or thing included in the prohibited list. Sub-
section (2-A) of Section 32-Ais clarificatory in nature.
It clarifies that machinery or plant nainly used inter alia,
for construction ~of articles. or things which are not
i ncluded in the prohibited list, will qualify for deduction
under Section 32-A, notwithstanding the fact that such
machi nery or plant is also used for construction of articles
or things contained in the prohibited |ist.
10. If the word 'construction” is not to be associated with
the phrase "any article or thing", then it was not necessary
to wuse the phrase "construction, manufacture or production
of any article or thing" in the clarificatory subsection (2-
A) . It will then have to be held that t he wor d
"construction' in subsection (2-A) is redundant and a nmere
sur pl usage.
11. So far as opinion of the Law Mnistry and the reply of
the Mnister of State for~ Finance in Parliament is
concerned, we are of the opinion they are not  of nuch
rel evance on the construction of the said sub-clause by this
Court. The opinion of the Law Mnistry may be in favour of
the assessee or nmay be against the assessee. Sinmilarly the
answer given by the Mnister may be in favour of the
assessee or against him They are nere opinions and cannot
be treated as binding upon the/courts. It 1is not even
suggested that the said opinion was comrunicated to the
assessing authorities.
12. So far as the contention of Shri Palkhivala that in
view of the said answer given by the Mnister of State for
Fi nance in Parlianment, the Governnent of India ought to have
instructed its counsel not to file the said appeals or that
it ought to have instructed its counsel not to press the
said appeals is concerned, we are of the opinionit is not a
matter which concerns the court nor does it reflect upon the
correctness of the interpretation placed by this Court upon
the said sub-clause. VWhat transpired or what did not
transpire between the Government and its counsel is a matter
between them W have no say in the matter.
13. W are, therefore, of the opinion that even if the
facts and circunmstances nentioned under contention (A) urged
by Shri Pal khi val a had been brought to the notice of  this
Court, it could not have led to a different result. W —are
also of the opinion that this contention does not call for
reconsi deration of the decision in Budharaja & Co.
49
Re: Contention (B) :
14. W are equally of the opinion that circular of the CBDT
issued in the year 1986 explaining the provisions in Section
32-AB does not in any manner help the assessee. A carefu
reading of the last paragraph in the extract guot ed
her ei nbef ore shows that the new schene contained in Section
32-AB is "admissible to all the assessees who carry on
"eligible business or profession’ which as per Section 32-
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AB(2) neans business or profession other than the business
of construction, manufacture or production of any article or
thing specified inthe list in the Eleventh Schedule (in
case it is not a snall-scale industrial undertaking) and the
busi ness of leasing or hiring of machinery or plant to an
i ndustrial undertaking other than a small-scale industria
undert aki ng engaged in the business of low priority itens as

specified in the list in the El eventh Schedul e". Having so
said, the <circular stated: "It may be clarified that the
busi ness of construction is eligible business for the
purposes of this provision." It is this sentence, the |ast

sentence in the paragraph, which is strongly relied upon and
enphasi sed by Shri Pal khiwval a as supporting his contention

For a proper appreciation of the said circular, it is
necessary to notice the schene of |nvestnent Deposit Account
i ntroduced by Section 32-AB with effect from 1-4-1987. | f

the assessee deposits any ampunt in his account maintained
by himwi th the Devel opment Bank within the period specified
therein or utilise any anount during the previous year for
the purchase of  articles nentioned therein, he becones
entitled to a deduction specifiedin the section. Sub-
section (4) states that no deduction under sub-section (1)
of the said section shall be allowed in respect of any
amount utilised for the purchase
of -
" (e) S any new nmachinery or plant to be
installed in an industrial undertaking, other
than a snall-scal e i ndustrial undertaking, as
defined in Section 80-HHA, for the purposes of
busi ness of construction, _manufacture or
production_of any article or thing 'specified
in the list in the El eventh Schedul e."
The circular was evidently referringto this provision in
the paragraph referred to above. W may al so say that the
sentence enphasised by Shri Palkhivala nerely says that
"business of construction is an eligible business” for the
purposes of Section 32-AB. It does not clearly say that
construction of all types is included. |In the circunstances
we are of the opinion that the said circular Jissued wth
reference to a different provision and —explaining a
di fferent scheme altogether can have no signi ficant
rel evance as an instruction or direction under Section 119
vis-A-vis Section 32-A. The relevance, if any, is only
inferential and, therefore, renmote. It is significant that
the said circular also deals with Section 32-A but no~ such
statement is contained therein. W are, therefore, of the
opinion that even if the said circular had been brought to
the notice of this Court, it could not have made any
di fference.
Re: Contention (O
15. W have set out the judgnent of this Court in
Bhageerat ha Engineering Ltd.2 in full hereinbefore. Thi s
Court dism ssed the Revenue’s appeal in view of the finding
recorded by the Tribunal (which finding was accepted by the
Hi gh Court) that "the assessee is engaged nmminly in the
manuf acture or processi ng of
50
goods and is an 'industrial undertaking ". The Tribunal had
al so found that the assessee had used the machinery in the
busi ness of construction, and the said finding was not
chal | enged bef ore the H gh Court. In t he above
ci rcunst ances, the High Court opined that it was not open to
the Revenue to contend before it that the assessee-conpany
was not an 'industrial company’. The extract fromthe High
Court’s judgnent quoted in this Court’s order clearly shows
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that the contention of the Revenue was that the assessee was
not an 'industrial conpany’ and that the interpretation of
the words "construction, manufacture or production of any
article or thing not being an article or thing specified in
the list in the Eleventh Schedul e" was not really in issue
t herein. It therefore, cannot be said that this Court has
taken a different viewon the interpretation of the said
wor ds in Bhageeratha Engineering Ltd.2 | ndeed, Shri
Pal khi val a did not seriously press this point.

16. For the above reasons, the wit petition is disnissed.
51




