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Leave granted.

Al'l these appeals involve identical question of |aw and are,
therefore, taken up together. In each of these cases, on the
all egation that the appellant was guilty of various offences under the
I ndi an Penal Code, 1860 (in short the 'IPC) and Section 5(2) read with
Section 5(1)(d) of the Prevention of Corruption Act, 1947 (in short the
"Act’), infornmation was | odged, investigation was undertaken and on
conpl etion of investigation, charge sheet was filed. The appellant in
each case filed petition before the Principal Special Judge for CB
cases, Chennai, contending that in the absence of requisite sanction
under Section 197 of the Code of Crimnal Procedure, 1973 (in short the
"Code’) it was beyond jurisdiction of the Court to take cogni zance of
the all eged of fences. The stand taken in the petitions was that the
al l eged acts were directly and reasonably connected with official duty
and since there was a direct nexus and rel ati onship between the
di scharge of his alleged act and the official duties and because of the
absence of requisite sanction as contenpl ated under Section 197 of the
Code, cogni zance coul d not have been taken. The plea found favour with
the concerned court in the matter of K Kalinuthu. The State
guesti oned correctness of the judgnment by filing revision taking the
stand that Section 197 of the Code has no application to the facts of
the case. The plea was accepted by the Hi gh Court, which is the subject
matter of challenge in the appeal relatable to SLP (Crl.) No.
1770/ 2004. But the plea was not accepted by the concerned court in the
other two cases to which the appeals arise out of SLP (Crl.) Nos.
2926/ 2004 and 681/ 2005. In these cases Hi gh Court rejected the plea
rai sed by the concerned appell ants about protections avail abl e under
Section 197 of the Code.
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In all the three cases the Hi gh Court took the view that the
person cl aimng protection under Section 197 of the Code has to show
that there is a reasonabl e connecti on between the act conpl ai ned of and
the di scharge of official duty. Accordingly, the order passed by the
Speci al Judge for CBI cases, in favour of accused-appellant in the
appeal relating to SLP(Crl.) No. 1770/2004, was set aside and in other
two cases view adopted by the Special Judge for CBI cases was
mai nt ai ned and the applications filed by the appellants - S.

Chandr anbhan and N. Chandrasekaran were dism ssed.

In support of the appeals, |earned counsel for the appellants
submitted that the High Court failed to notice the true scope and anbit
of Section 197 of the Code. There was unm stakable |ink between the
act alleged and the official duties and, therefore, Section 197 of the
Code was cl early applicable.

In response, M. P.P. Mal hotra, \l.earned Additional Solicitor

General for the prosecution took the stand that the H gh Court kept in
view the law as laid down by this Court in various cases and rightly
hel d that the protection under Section 197 of the Code was not
avai l abl e to the accused persons.

The pivotal issue i.e. applicability of Section 197 of the Code
needs careful consideration. In Bakhshish Singh Brar v. Snt. Gurnegj
Kaur and Anr. (AIR 1988 SC 257), this Court while enphasizing on the
bal ance between protection to the officers and the protection to the
citizens observed as follows: -

"It is necessary to protect the public servants

in the discharge of their duties. In the facts and

ci rcunst ances of each case protection of public

of ficers and public servants functioningin discharge
of official duties and protection of private citizens
have to be bal anced by finding out as to what extent
and how far is a public servant working in discharge
of his duties or purported discharge of his duties,
and whet her the public servant has exceeded his
[imt. It is true that Section 196 states that no
cogni zance can be taken and even after cogni zance
havi ng been taken if facts come to |ight that the
acts conpl ai ned of were done in the discharge of the
official duties then the trial may have to be stayed
unl ess sanction is obtained. But at the sanme tinme it
has to be enphasised that crimnal trials should not
be stayed in all cases at the prelimnary stage
because that will cause great damage to the

evi dence. "

The protection given under Section 197 is to protect responsible
public servants against the institution of possibly vexatious crimnmna
proceedi ngs for offences alleged to have been comnm tted by themwhile
they are acting or purporting to act as public servants. The policy of
the legislature is to afford adequate protection to public servants to
ensure that they are not prosecuted for anything done by themin the
di scharge of their official duties wi thout reasonable cause, and if
sanction is granted, to confer on the Government, if they choose to
exercise it, conplete control of the prosecution. This protection has
certain limts and is avail able only when the all eged act done by the
public servant is reasonably connected with the discharge of his
official duty and is not nerely a cloak for doing the objectionable
act. If in doing his official duty, he acted in excess of his duty,
but there is a reasonabl e connecti on between the act and the
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performance of the official duty, the excess will not be a sufficient
ground to deprive the public servant fromthe protection. The question
is not as to the nature of the offence such as whether the alleged

of fence contai ned an el ement necessarily dependent upon the of fender
being a public servant, but whether it was committed by a public
servant acting or purporting to act as such in the discharge of his

of ficial capacity. Before Section 197 can be invoked, it nust be shown
that the official concerned was accused of an offence alleged to have
been comm tted by himwhile acting or purporting to act in the

di scharge of his official duties. It is not the duty which requires
exam nati on so nmuch as the act, because the official act can be
performed both in the discharge of the official duty as well as in
dereliction of it. The act nust fall within the scope and range of the
of ficial duties of the public servant concerned. It is the quality of
the act which is inmportant and the protection of this section is
available if the act falls within the scope and range of his officia
duty. There cannot be any universal rule to determ ne whether there is
a reasonabl e connecti on between the act done and the official duty, nor
is it possible to lay down any such rule. One safe and sure test in
this regard woul d be to consider if the om ssion or neglect on the part
of the public servant to conmit the act conpl ai ned of could have nmade
hi m answerabl e for a charge of dereliction of his official duty, if the
answer to his question is in the affirmative, it may be said that such
act was committed by the public servant while acting in the discharge
of his official duty and there was every connection with the act
conpl ai ned of and the official duty of the public servant. This aspect
makes it clear that the concept of Section 197 does not get inmediately
attracted on institution of the conplaint case.

At this juncture, we may refer to P. Arulswam v. State of Madras
(AR 1967 SC 776), wherein this Court held as under:
"... It is not therefore every offence

conmitted by a public servant that requires sanction
for prosecution under Section 197(1) of the Crimina
Procedure Code; nor even every act done by himwhile
he is actually engaged in the performance of his
official duties; but if the act conplained of is
directly concerned with his official duties so that,
if questioned, it could be clained to have been done
by virtue of the office, then sanction would be
necessary. It is quality of the act that is inportant
and if it falls within the scope and range of his
official duties the protection contenpl ated by
Section 197 of the Criminal Procedure Code will be
attracted. An offence may be entirely unconnected
with the official duty as such or it nay be committed
within the scope of the official duty. Were it is
unconnected with the official duty there can be no
protection. It is only when it is either within the
scope of the official duty or in excess of it that
the protection is clainmable."

Section 197(1) and (2) of the Code reads as under
"197. (1) When any person who is or was a Judge or
Magi strate or a public servant not renpovable fromhis
of fice save by or with the sanction of the Governnent
is accused of any offence alleged to have been

comm tted by himwhile acting or purporting to act in
the di scharge of his official duty, no Court shal
take cogni zance of such offence except with the

previ ous sanction -

(a) in the case of person who is enployed or, as the
case may be, was at the tinme of conmi ssion of the

al | eged of fence enployed, in connection with the
affairs of the Union, of the Central CGovernnent;
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(b) in the case of a person who is enployed or, as
the case may be, was at the tinme of conmi ssion of the
al | eged of fence enployed, in connection with the
affairs of a State, of the State Government.

* * *

(2) No Court shall take cogni zance of any of fence

al l eged to have been conmitted by any nenber of the
Armed Forces of the Union while acting or purporting
to act in the discharge of his official duty, except
with the previous sanction of the Centra

Gover nnent . "

The section falls in the chapter dealing with conditions requisite for
initiation of proceedings. That is if the conditions mentioned are not
made out or are absent then no prosecution can be set in notion. For

i nstance no prosecution can be initiated in a Court of Sessions under
Section 193, as it cannot take cogni zance, as a court of origina
jurisdiction, of any offence unless the case has been committed to it
by a Magi'strate or the Code expressly provides for it. And the
jurisdiction of a Magistrate to take cognizance of any offence is
provi ded by Section 190 of the Code, either on receipt of a conplaint,
or upon a police report or upon information received fromany person
ot her than police officer, or upon his know edge that such offence has
been commtted. So/far public servants are concerned the cogni zance of
any offence, by any court, is barred by Section 197 of the Code unl ess
sanction is obtained fromthe appropriate authority, if the offence,

al l eged to have been conmitted, was in discharge of the official duty.
The section not only specifies the persons to whomthe protection is
afforded but it also specifies the conditions and circunstances in
which it shall be available and the effect in |law if the conditions are
sati sfied. The mandatory character of the protection afforded to a
public servant is brought out by the expression, 'no court shall take
cogni zance of such offence except with the previous sanction’ . Use of
the words, 'no’ and ’'shall’ make it abundantly clear that the bar on
the exercise of power by the court to take cognizance of any offence is
absol ute and conplete. Very cogni zance is barred. That is the
conpl ai nt, cannot be taken notice of. According to Black’s Law

Di ctionary the word 'cogni zance’ means ’'jurisdiction’ ‘or ’'the exercise
of jurisdiction” or 'power to try and determ ne causes’. |n _conmon
parl ance it means 'taking notice of’. A court, therefore, is precluded
fromentertaining a complaint or taking notice of it or exercising
jurisdiction if it is in respect of a public servant who i s accused of
an offence all eged to have comm tted during discharge of his officia
duty.

Such being the nature of the provision the question-is how shoul d

the expression, "any offence alleged to have been comitted by him
whil e acting or purporting to act in the discharge of his officia
duty’, be understood? What does it nean? 'Oficial’ according to

di ctionary, neans pertaining to an office, and official act or officia
duty means an act or duty done by an officer in his official capacity.
In B. Saha and Ors. v. M S. Kochar (1979 (4) SCC 177), it was held
(SCC pp. 184-85, para 17)

"The words " any of fence all eged to have been

conmitted by himwhile acting or purporting to act in

the discharge of his official duty’ enployed in

Section 197(1) of the Code, are capable of a narrow

as well as a wide interpretation. If these words are

construed too narrowWy, the section will be rendered

al together sterile, for, it is no part of an

official duty to commt an offence, and never can

be’. In the wider sense, these words will take under

their unbrella every act constituting an of fence,

commtted in the course of the same transaction in

which the official duty is performed or purports to
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be perfornmed. The right approach to the inport of
these words |ies between two extremes. Wiile on the
one hand, it is not every offence conmitted by a
public servant while engaged in the performance of
his official duty, which is entitled to the
protection of Section 197 (1), an Act constituting an
of fence, directly and reasonably connected with his
official duty will require sanction for prosecution
and the said provision."

Use of the expression, 'official duty inplies that the act or om ssion
must have been done by the public in the course of his service and that
it should have been in discharge of his duty. The Section does not
extend its protective cover to every act or om ssion done by a public
servant in service but restricts its scope of operation to only those
acts or om ssions which are done by a public servant in discharge of

of ficial duty.

It has been w dened further by extending protection to even those

acts or om ssions which are done in purported exercise of officia

duty. That i's under the col our of office. Oficial duty therefore
implies that the act or omission nust have been done by the public
servant in course of his service and such act or onission nust have
been performed as part of duty which further nmust have been official in
nature. The Section has, thus, to be construed strictly, while
determining its applicability to any act or omission in course of
service. Its operation has to be limted to those duties which are

di scharged in course of duty. But once any act or om ssion has been
found to have been conmitted by a public servant in discharge of his
duty then it must be given liberal and wi de construction so far its

of ficial nature is concerned. For instance a public servant is not
entitled to indulge in crimnal activities. To that extent the Section
has to be construed narrowWy and in a restricted nanner. But once it is
established that act or onission was done by the public servant while
di scharging his duty then the scope of its being official should be
construed so as to advance the objective of the Section in favour of
the public servant. Otherw se the entire purpose of affording
protection to a public servant w thout sanction shall stand frustrated.
For instance a police officer in discharge of duty may have to use
force which may be an offence for the prosecution of which the sanction
may be necessary. But if the sane officer commits an act in course of
service but not in discharge of his duty and without any justification
therefor then the bar under Section 197 of the Code is not attracted.
To what extent an act or om ssion perforned by a public servant in

di scharge of his duty can be deened to be official was explained by
this Court in Matajog Dobey v. H C Bhari (AR 1956 SC 44) thus:

"The of fence alleged to have been conmitted (by the

accused) nust have something to do, or nust be

related in some manner with the discharge of officia

duty ... there nust be a reasonabl e connection

bet ween the act and the discharge of official duty;

the act nust bear such relation to the duty that the

accused could lay a reasonable (clain) but not a

pretended or fanciful claim that he did it in the

course of the performance of his duty.”

If on facts, therefore, it is prima facie found that the act or

om ssion for which the accused was charged had reasonabl e connecti on
with discharge of his duty then it nmust be held to official to which
applicability of Section 197 of the Code cannot be di sputed.

The above position was highlighted in State of HP. v. MP. Cupta
(2004 (2) SCC 349), State of orissa through Kumar Raghvendra Singh &
Os. v. Ganesh Chandra jew (JT 2004(4) SC 52) and in Shri S. K. Zutsh
and Anr. v. Shri Binmal Debnath and Anr. (JT 2004(6) SC 323).
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In P.K. Pradhan v. State of Sikkim (2001 (6) SCC 704) it has,
inter alia, held as foll ows:

"The | egislative mandate engrafted in sub-
section (1) of Section 197 debarring a court from
t aki ng cogni zance of concerned in a case where the
acts conpl ained of are alleged to have been conmitted
by a public servant in discharge of his official duty
or purporting to be in the discharge of his officia
duty and such public servant is not renovable from
of fice save by or with the sanction of the
Government, touches the jurisdiction of the court
itself. It is prohibition inposed by the Statute
fromtaking cogni zance. Different tests have been
| ai d down in decided cases to ascertain the scope and
meani ng of the relevant words occurring in Section
197 of the Code: "any of fence alleged to have been
conmitted by himwhile acting or purporting to act in
the di scharge of his official duty." The offence
al | eged to have been conmitted nust have sonmething to
do, or nust be related in some nmanner, with the
di scharge of official duty.” No question of sanction
can arise under Section 197, unless the act
conpl ained of is an offence; the only point for
determination is whether it was committed in the
di scharge of official duty. There nust be a
reasonabl e connection between the act and the
official duty. It does not matter even if the act
exceeds what is strictly necessary for the discharge
of the duty, as this questionwll arise only at a
| ater stage when the trial proceeds on the nerits.
What a court has to find out is whether the act and
the official duty are so interrelated that one can
postul ate reasonably that it was done by the accused
in the performance of official duty, though, possibly
| excess of the needs and requirements of the
situation."”

The question relating to the need of sanction under Section 197
of the Code is not necessarily be considered as soon _as the conplaint
is | odged and on the allegations contained therein.~ This question may
arise at any stage of the proceeding. The question whether sanction is
necessary or not may have to be determi ned from stage to stage.

Further, in cases where of fences under the Act are concerned the effect
of Section 19, dealing with question of prejudice has also to be noted.

Therefore, we do not find any infirmty in the judgnent of the

Hi gh Court declining to consider the applicability of Section 197 of
the Code at the present juncture. It is open to the appellant to raise
that question if occasion so arises at an appropriate stage during
trial. W nake it clear that we have not expressed any opini on-as
regards the applicability or otherwi se of Section 197. Certain
observati ons have been nade by the Hi gh Court while deciding the
guestion regarding the applicability of Section 197 of the Code. These
appear to have been nade for the purpose of deciding the issue as it
stands at present. If a plea relating to applicability of Section 197
is raised subsequently the concerned Court would not be bound by the
observati ons nmade, while deciding such i ssue, except on the |ega
principles noticed by the Hi gh Court on the basis of decisions of this
Court. As the matter is pending since |long the concerned courts do well
to conplete the trial as expeditiously as possible.
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The appeal s are accordingly di sposed of.




