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ACT:

H ndu Succession Act, 1956 Ri ght of w dow to property-
Wet her absolute right under section 14(1) or restricted
ri ght under section 14(2) of the Act.

HEADNOTE
%

Under a famly partition deed (Ex. 1), the properties
under 'A" schedule were allotted to Mharaja Pillai, and
after his death, his w dow was given the right to take the
i ncome fromthe properties.

One of the sons of Mharaja Pillai filed a suit
claimng his right to 1/3rd sharein the properties above-
said. The trial court held that the w dow got absolute right
over the properties in dispute under section 14(1) of the
H ndu Succession Act. On appeal, the appellate court held
that the widowgot only a restricted right —under section
14(2) of the Act. On further appeal, the Hi gh Court mainly
upheld the view of the first appellate court. Against the
judgrment of the High Court, appeal was filed to this Court
by special | eave.

Al'l owi ng the appeal and restoring the judgment of the
trial court, the Court,

N

HELD: The question to be decided is whether the w dow
got an absolute right or a restricted right over’ the
properties in the "A schedule after the conming into force
of the H ndu Succession Act. During the Ilife  tinme of
Maharaja Pillai, his wife (The wdow in the case) was
mai ntained by him After his death, the wdow was in
excl usi ve possession of the A schedul e properties and was
taking the incone fromthose properties. She had a right to
utilise that incone for her maintenance. That right was
conferred on her under Ex. D. 1. The properties possessed by
the widow fairly and squarely fall under Section 14(1) of
the Act. The property nentioned in section 14(1) may be
acquired by a female Dby inheritance or devise or at a
partition or in lieu of mai ntenance or arrears of
nmai nt enance, etc. The right to naintenance of a Hindu ferale
is a personal obligation of the husband. If the wife is put
i n exclusive possession of property with the right to take
781
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income for her mmintenance, it nust be presuned that the
property is given to her in lieu of rmaintenance. The

property under 'A schedule was allotted against the share
of Maharaja Pillai. That property was given to the
possession of the widowwith a right to take income for her
mai nt enance, and this is sufficient to get the protection of
section 14(1) of the Act. [782B; 783D-E 784C- D, 7860
Qulwant Kaur & Anr. v. Mhinder Singh & Os., Gvi

Appeal No. 112 of 1980, date 20.7.87; Bai Vajia V.
Thakor bhai Chel abhai & Ors., [19793 3 SCR 291; V. Tul sama
v. Sesha Reddi, [1977] 3 SCR 261 at 310. referred to.

JUDGVENT:

ClVIL APPELLATE ~JURISDICTION: Civil Appeal No. 266 of
1974. C

Fromthe Judgnment and order dated 7.2.1973 of the
Kerala Hi gh Court in S. A No. 763 of 1970.

S.  Padmanabhan and N. Sudhakaran for the Appellant.

G Vishwanatha Ilyer ~and Mss~ Lily Thonmas for the
Respondent N and 5.

D.M Nargol kar for the Respondent No. 1.

The Judgrment of the Court was delivered by

JAGANNATHA SHETTY,  J. This appeal by special |eave has
been preferred against the judgment and decree dated
February 7, 1983 passed by the High Court - of Kerala in
Second Appeal No. 763 of 1970.

Under the famly partition deed Ex. 1 executed on
August 2, 1950, the properties under ’'A - schedule were
allotted to Maharaja Pillai —and after his death his w dow
was given the right to take the inconme therefrom One of the
sons of Maharaja Pillai filed a suit clainmng his right to
take 1/3rd share in those properties. The trial court while
construing the terns of Ex. 1 held that the w dow got
absolute right over 'A schedul e under section 14(1) of the
Hi ndu Succession Act. The appellate court, however, took a
different view. The appellate court held that the /w dow
could get only a restricted right under Section 14(2) of the
H ndu Succession Act. Upon further appeal, the H gh Court
agreed with the view taken by the appellate court. The
782
H gh Court, however, granted a small share to the  w dow
stating that according to lawin force in the erstwhile
Travancore State, the widow would have inherited the share
whi ch woul d have fallen to any of the sons.

The question for our consideration is whether the w dow
got absolute right or only a restricted right over the 'A
schedul e after the coming into force of the H ndu Succession
Act. The answer to the question turns upon the scope and
nmeaning to be given to the terms of Ex. 1, the relevant
portion of which is extracted hereunder

"... 3. As it was decided by us to partition our
famly properties provi di ng to mai nt-ai n
Kot hanachi yar Ammal, who is the wife of executant
No. 1 and nother of others and the aforesaid
Lakshm Ammal, this partition deed is witten with
the stipulation nentioned below and it is fully
agreed by wus to abide by the provisions contained
her ei n.

XXX XXX XXX XXX XXX

9. During the life tine of the 1lst executant as
and when the marriage of the said Lakshmi Amal is
decided to be conducted the first executant
hi nsel f shall neet the expense in connection with




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 6

that and conduct her marriage and if her narriage
happened to be conducted after the death of 1st
executant, executants Nos. 2 and 3 shall have
right to encunber the A schedul e property for an
amount up to Rs.2, to meet the expenses for
marriage cerenonies and for dowry and gold
ornanents and the A schedule proper ties shall be
liable for so nuch anount. 10. Kothanachi kyar
Ammal , the wife of first executant and nother of
ot her executants my reside in the building
included in the A Schedule during her life time
and take the income of the properties included in
the A schedule after the death of the 1st
executant; after the death of the 1st executant
the successor-in-interest of the 1st executant
shal | have no right to create any docunent, except
in the manner stated in paragraphs 9 above
encunbering A schedule properties so as not to
affect the right of ~enjoyment of the said person
but this provision will not be binding on the 1st
executant as regards his absolute right over the A
schedul e properties.
783
The first executant referred to above was Miharaja
Pillai. The w dow we ~are concerned was his w fe. On August
31, 1955 Maharaja Pillai died. There-after 'A schedule
items in the partition deed were being enjoyed by the w dow.
Wiile she was in ‘possession of those properties the Hi ndu
Succession Act of 1956 <came into  force. Subsequently, the
wi dow had gifted those properties in favour of her daughter.
The case of the plaintiff was that after the ‘death of

Maharaja Pillai, the said properties would devolve upon his
heirs and he would be entitled to 1/3rd share. It has been
urged by M. Vishwanath Ilyer, learned counsel for the

respondents that the properties  in A schedule would renmain
in possession of the widowwth the right to utilise the
i ncore therefromfor her maintenance but the properties were
not given to her in lieu of maintenance. It was al so urged
that Maharaja Pillai had absol ute power of disposal over the
properties during his life tine, and it would be therefore
not proper to hold that the wi dow got the properties in lieu
of her mai ntenance.

W are unable to agree with these contentions. It is
not necessary for us to exam ne what woul d have happened to
the rights of the wife if Mbharaja Pillai had di sposed of
the *A'  schedule. The fact remains that he did not. During
the life time of Mharaja Pillai, the wife was residing in
the house allotted to her husband. She was being maintai ned
by her husband. After the death of husband, she was in
excl usi ve possession of the A schedule. She was taking the
income from those properties. She had a right to utilise
that income for her maintenance. That right was conferred on
her under Ex. Dl. The children also were, allotted separate
properties under Ex. DlL. They had taken their respective
shares from the famly properties. |In our opinion the
properties possessed by the w dow fairly and squarely fal
under Section 14(1) of the Hi ndu Succession Act. Section 14
provi des:

" 1. Any property possessed by a fenmale Hi ndu
whet her acquired before or after the comrencenent

of this Act, shall be held by her as full owner
thereof and not as a limted(l owner
Expl anation-In this sub-section, "Property"

i ncl udes both novabl e and inmmovable property
acquired by a female Hndu by inheritance or
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device or at a partition, or in lieu of
mai ntenance or arrears of nmaintenance or by gift
from any person, whether a relative or not,
before, at or after her narriage or by her own
skill or exertion, or by purchase or by
prescription or any other manner what so

784
ever, and also any such property held by her as
stridhan A imediately before the comencenent of
this Act.
(2) Nothing contained in sub-section (1) shal
apply to any property acquired by way of gift or
under a wll or any other instrument or under a
degree or order of a civil court or under an award
where the ternms of the gift, wll or other
i nstrument or the decree, order or award prescribe
"a restricted state in such property."”

The property possessed by a female referred to under
Section 14(1)  includes property both novabl e and i nmovabl e,
property.. It may be acquired by a female H ndu by
i nheritance or~ devise or ~at a partition or in lieu of
mai nt enance or arrears of naintenance etc. The deed or any
ot her arrangement by which the husband gives the property to
his wife for mai ntenance need not specifically state that it
is given in lieu of maintenance. It is not an act of charity
the husband does. It is out of his personal obligation to
maintain her. The right to mai ntenance of a H ndu wonan is a
personal obligation '‘of the husband. If, therefore, the wife
is put in exclusive possession of  the property wth the
right to take the income for~ her maintenance, it nust be
presuned that the property s given to her in lieu of
nmai nt enance. The very right to receive nmi ntenance which is
inherent in her, is itself sufficient-to enable the ripening
of possession of any property into full ownership ' under
Section 14(1) of the H ndu Succession Act.

It was, however, urged for the respondents that Section
14(1) does not take wthin its (fold every property that
cones into possession. O the widow. It nust be'alimted
estate in the sense of ownership wthout the right of
di sposal. It should be a specific property given to her in
lieu of her right to maintenance.

Sim | ar contentions have been considered and rejected
in a recent decision of this Court in GQulwant Kaur & Anr. v.
Mohi nder Singh & Ors., Civil Appeal No. 112 of 1980 date
20.7.87 (to which one of us was a party, K _ -~ Jagannatha
Shetty, J. ) . There it was observed:

"It is obvious that Section 14 is aimed at
renoving restriction no limtation on the right of
a fermle Hindu to enjoy, as a full owner property
possessed by her so long as her possession is
traceable to a lawful origin, that is to say, if
she has a vestige of a title. It makes no
di fference whether the property is acquired by
i nheritance or device or at a
785

partition or in lieu of maintenance or arrears of
mai ntenance or by gift or by her owmn skill or
exertion or by pruchase or by prescription or in
any ot her manner what soever. The explanation
expressly refers to property acquired in lieu of
mai nt enance and we do not see what further title
the widow is required to establish before she can
claim full ownership wunder Section 14(1) in
respect of property given to her and possessed by
her in Ilieu of rmaintenance. The very right to
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receive maintenance is sufficient title to enable
the ripening of possession into full ownership if
she is in possession of the property in lieu of
mai nt enance. Subsection (2) of Section 14 is in
the nature of an exception to Section 14(1) and
provi des for a situation where property is
acquired by a female Hndu wunder a witten
instrument or a decree of court and not where such
acquisition is traceable to any antecedents
right."

It was urged that the view taken in above case was
contrary to the decision in Bai Vajia v. Thakorbha
Chel abhai & Os., [1979] 3 SCR 291. W do not agree with
this contention also. Indeed a simlar contention was urged
in Gulwant Kaur’'s case and it was rejected by observing:

"We do not understand that court as |aying down
that what was enl arged by sub-section 1 of Section
14 into a full estate was the H ndu wonen’s estate
known to ~H ndu | aw. ~Wien the Court uses the word
limted estate, the words are used to connote a
right in the property to which the possession of
the female Hndu may be legitimtely traced, but
which is not a full right of ownership. If a
female Hindu is put in possession of property
pursuant 'to ~or in recognition of a right to
mai ntenance, it cannot be denied that she has
acquired a limted right or interest in the
property and once that position is  accepted it
follows that the right gets enlarged to ful
owner shi p under Sec. 14(1) of the Act. That seens
tous to followclearly fromthe | anguage of Sec.
14(1) of the Act."

Bai Vijia's case, has not laid down any different
principle. It has expressly accepted the viewtaken in V.
Tul samma v.  Sesha Reddi, [1977] 3 SCR 261 at 310 this Court
summari sed the scope of Section 14 as foll ows:

786
"(1) The Hindu female’ s right to naintenance is
not an enpty formality or an illusory claimbeing
conceded as a nmatter of grace and generosity, but
is a tangible right against property which flows
from the spiritual relationship bet ween -t he
husband and the wife and is recognised and
enjoined by pure Shastric Hi ndu Law and has been
strongly stressed even by the earlier H ndu jurist
starting from Yajnaval kya to Manu. Such a right
may not be a right to property but it-is a right
agai nst property and the husband has' a persona
obligation to nmaintain his wfe and if he or the
fam |y has property the fenmale has the |egal right
to be maintained therefrom |f a charge is created
for the nmaintenance of a female the said @ right
becomes a legally enforceable one. At any rate,
even without a charge the claimfor nmaintenance is
doubtl ess a pre-existing right so that —any
transfer declaring or recognising such a right
does not confer any new title but nmerely endorses
or confirms the pre existing rights.
(2) Section 14(1) and the Explanation thereto have
been couched in the w dest possible termand nust
be liberally construed in favour of the female so
as to advance the object of 1956 Act and pronote
the socio econonic ends sought to be achieved by
this long need | egislation.
(3) Sub-section (2) of S. 14 is in the nature of a
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proviso and has a field of its own without
interfering wth the operation of S. 14(1)
materially. The proviso should not be construed in
a manner so as to destroy the effect of the nmain
provision or the protection granted by S. 14(1) or
in away so as to becone totally inconsistent with
the mmin provision.

XXX XXX XXX XXX XXX
In the instant case the property under A Schedul e was
allotted against the share of Maharaja Pillai. The sane

property was given to the possession of the wdowwth a
right to take the income for her rmaintenance. This is
sufficient to call into aid Section 14(1) of the Hindu
Successi on Act.

In the result, we allowthe appeal, set aside the
judgment OF the High  Court and also the |ower appellate
court and restore that of the trial court.

S.L Appeal al | owed.
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