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PETI TI ONER
ZUNJARRAO BHI KAJlI NAGARKAR

Vs.

RESPONDENT:
U O . AND OTHERS

DATE OF JUDGVENT: 06/ 08/ 1999

BENCH
S. Saghi r Ahrmad, D. P. Wadhwa

JUDGVENT:

D. P. Wadhwa, J.

Leave granted.

Appel | ant  Zunjarrao Bhikaji Nagarkar was posted as
Collector of Central Excise, Nagpur in the year 1995.
Col l ector is now called Conmi ssionerafter anmendrment of the
Central Excise Act, 1944 (for short the ’'Act’') by the
Fi nance Act of 1995. Presently the appellant is posted as
Director, National Acadeny of Custons, Excise and Narcotics,
Munbai . He was served with a nenorandum dated Septenber 2
1997 under Rule 14 of the Central G vil Servi ces
(Cassification, Control and Appeal) Rules, 1965 inform ng
him that the President proposes to hold an inquiry  against
him on the allegation that he favoured M s. Hari Vi shnu
Packagi ng Ltd., Nagpur (assessee) by not inposing penalty on
it under Rule 173Q of the Central Excise Rules, 1944
(" Rules’ for short) when he passed an order in Oiginal No.
20/95 dated March 2, 1995 hol ding that the assessee had
cl andestinely nmanufactured and cleared the excisable goods
wilfully and evaded the excise duty —and had ordered
confiscation of the goods.

The appellant approached the Central Administrative
Tribunal, Munbai (CAT) challenging the proposed inquiry by
filing Oiginal Application No. 250 of 1998 on March 18,
1998. VWile admtting the application CAT granted interim
relief and stayed the disciplinary proceedi ngs agai nst’ the

appel | ant. Thi s application was, however, dism ssed by CAT
by order dated August 12, 1998 with the result the interim
order stood vacated. |Immediately thereafter the appellant

filed a wit petition in the Bonbay H gh Court, it being
Wit Petition No. 4717 of 1998. It was dismissed in lLimne
by a Bench of the High Court by order dated Septenber 7,
1998. This led the appellant to cone to this Court in
appeal by filing Special Leave Petition. Wil e issuing
notice on the Petition this Court granted interimstay.

The appellant has challenged the initiation of
di sciplinary proceedings against him Before we consider
his pleas we may as well note sequence of events leading to
the issuance of the nenmorandum dated Septenber 2, 1997.

Section 33 of the Act gives powers to Central Excise
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authorities to adjudicate. Under this Section 'where by the
rules made under the Act anything is liable to confiscation
or any person is liable to a penalty, such confiscation or
penalty rmay be adjudged without limit, by a Conm ssioner of
Central Excise’

In exercise of powers conferred by Section 33 of the
Act the appellant hel d adjudication proceedi ngs agai nst the
assessee and two others. A show cause notice was issued to
the assessee on the follow ng grounds: -

"(a) It had clandestinely cleared 2,55,000 Nos. of
HDPE woven sacks totally valued at Rs.13,77,000/- wthout
paynment of Central Excise duty anounting to Rs. 4,81, 950/-
(including the 95000 Nos. of HDPE sacks seized in transit)
wi t hout cover of “GPl's and without recording the
producti ons, clearance  in Central Exci se records in
contravention of Central Excise Rules 9, 49, 52A, 53, 173G
and 226 'of Central Excise Rules, 1944. Hence duty of
Rs. 4, 81, 950/ - appeared recoverabl e fromthem under Rule 9(2)
of Central Excise Rules, 1944 read with proviso (i) to
Section 11-A of CESA, 1944.

(b) It appeared to have willfully with the intention
to evade Central 'Excise duty, cleared clandestinely 95000
Nos. of HDPE sacks wval ued at 4,18, 000/- without recording
in Central Excise records, w thout issue of Central Excise
gat e pass and without paynent of Central Excise duty. These
goods seized in transit along with Truck No. 4145 on
16.1.94 appeared liable for confiscation under Rule 173Q of
CESA, 1944.

(c) It also appeared to have willfully not ‘recorded
the production of 25,500 Nos. of 'L’ -shaped HDPE @ sacks
valued at Rs.1,27,500/- intheir RG1 register wth the
intention to clear the same clandestinely w thout payment of
duty as this quantity was found i'n excess than the recorded
bal ance and therefore appeared liable to confiscation under
Rule 173-Q of the Central Excise Rules, 1944,

(d) It also appeared liable for penal action under
Rul e 173-Q of the Central Excise Rules, 1944."

The assessee was asked to show cause as to why centra
exci se duty of Rs.4,81,950/- be not recovered from hi munder
Rule 9(2) read with proviso to Section 11-A of the Act and
why not 95,000 nunbers and 25,500 nunbers of HDPE  bags
seized in transit and from its factory premses be
confiscated and why penalty be not inposed on it under Rule
173-Q of the Rules.

After exam ning the evidence on record and hearing the
assessee the appellant by his order in Original No. 20  of
1995 hel d as under: -

"In view of the foregoing, | hereby pass the foll ow ng
order: -

I confirmthe excise duty of Rs.3,57,000/- on 25,500
Nos. of HDPE Wwven sacks renoved by Noticee-1 clandestinely
under Rule 9(2) of the Central Excise Rules, 1944 read with
proviso to Section 11-A of the CESA, 1944.

95,000 bags cleared clandestinely by Noticee-1 and
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seized on 16.1.1994 are liable for confiscation under Rule
173-Q of C.Ex. Rules, 1944. However, | find that the goods
had been rel eased provisionally on execution of bond for the
full value of the goods and cash security of Rs.1 |lakh. As
the goods are not available for confiscation, | appropriate
the anmpbunt of Rs.10,000/- in lieu of confiscation

I order confiscation of 'L shaped 25,500 Nos. of
HDPE woven sacks valued at Rs.1,27,500/- under Rule 173Q of
C. Ex. Rul es, 1944. | however, allow the goods to be
redeened on paynment of Rs.10,000/- (Rs. Ten Thousand

only)."

Appel l ant directed release of the vehicle from where
the goods were seized by appropriating the cash security or
Rs. 10,000/- in lieu of confiscation. He said the ower of
the vehicle was a transporter. He did not inpose any
penalty on the transporter but cautioned himnot to repeat
such act' as the same woul d be viewed seriously in future.
As regards the third noticee he was al so cautioned.

Under Section 35B of the Act an appeal lies to the
Customs, Excise and Gold (Control) " Appellate Tribuna
(Appellate Tribunal) against a decision or order passed by
the Comm ssioner of Central Excise -as ‘an adjudicating
aut hority. Powers have been conferred on the Central Board
of Excise and Custons (Board) under Section 35E of the Act
to pass certain orders. This Section, in relevant part, is
as under: -

" 35E. Powers of Board or Commissioner of  Centra
Excise to pass certain orders. - (1) The Board may, of its
owmn notion, <call for and exam ne the record of any

proceeding in which a Commi ssioner of Central Excise as an
adjudicating authority has passed any decision or order
under this Act for the purpose of satisfying itself as to
the legality or propriety of any such decision or order and
may, by order, direct such Conm ssioner to apply to the
Appel late Tribunal for the determination of such points
arising out of the decision or order as may be specified by
the Board in its order.

(3) No order shall be nmade under sub-section (1) or
sub-section (2) after the expiry of one year fromthe date
of the decision or order of the adjudicating authority.

(4) Were in pursuance of an order under sub-section
(1) or sub-section (2) the adjudicating authority - or the
aut horised officer makes an application to the Appellate
Tribunal or the Comm ssioner (Appeals) within a period of
three nmonths fromthe date of conmunication of the order
under sub- section (1) or sub-section (2) to t he
adj udi cating authority, such application shall be heard by
the Appellate Tribunal or the Conmi ssioner (Appeals), as the
case my be, as if such application were an appeal made
agai nst the decision or order of the adjudicating authority
and the provisions of this Act regarding appeals, including
the provisions of sub-section (4) of Section 35B shall, so
far as may be, apply to such application
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By order dated February 26, 1996 nade under Section
35E of the Act Board directed the appellant to file appea
to the Appellate Tribunal to determ ne whether his order in
Original No. 20/95 dated WMarch 20, 1995 against the
assessee was correct, |legal and proper and whether the
appel | ant ought to have inposed penalty. Accordingly appea
was filed before the Appellate Tribunal which, it is stated,
is still pending.

M. Raju Ramachandr an, | earned senior advocate
appearing for the appellant, raised the followi ng points in
support of the appeal: -

1. Adj udi cation” order by the appellant is quas
judicial in nature whereby he confirmed the confiscation of
the goods and the duty demanded. He did not choose to
i npose - any penalty in the facts and circunmstances of the
case. Merely  on _that ground he could not be subjected to
the di sci'plinary proceedings.

2. The undi sputed facts which appear fromthe record
are as foll ows: -

a) Admttedly by the said order, the goods in question
st ood confiscated /and the duty denmand anounting to
Rs. 3,57,000/- stood confirnmed. b) The nmeno of charge read
with the inmputation of msconduct only alleged that the
appel lant was in error by not having inmposed a penalty but
there is no allegation of —any corrupt notive or any
famliarity wth the party. ¢c) The aforesaid is further
buttressed by the fact that the Departnent does not want to
produce any witness and the |ist of docunments only pertain
to the record of this case

3. In view of the above, the allegations made in the
charge-sheet do not show any cul pability on the part of the
petitioner nor do they ampunt to msconduct. That being so,
the present charge-sheet is |iable to be quashed because on
the face of it, no misconduct is disclosed which is a sine
gua non to the maintainability of any charge-sheet. |In this
context, the appellant relies upon the analogy underlying
Oder 7 Rule 11, CPC and Section 482 of C.P.C for
qguashi ng of FIRs.

4. Even ot herw se, as per the decision of this Court
in Union of India and others vs. K K Dhawan (1993 (2) SCC
56), a charge sheet can only be issued if there is prim
facie material. |In the present case, there is no materia
let alone prinma facie material, rendering the charge-sheet
void ab initio.

5. A perusal of the statement of inputations annexed
along with the charge-sheet denonstrates that the case of
the respondents is that by having conmtted an error of |aw
which was favourable to the party, the appellant has shown
favour. On the face of it, such conduct cannot constitute
favour as required to sustain a charge of a misconduct. In
other words, in the subm ssion of the appellant committing
an error of |aw does not ampbunt to showi ng of favour which
is the sine qua non for the maintainability of the
char ge- sheet .

6. An error of law, assuming it was conmitted can
only be corrected by recourse to the Appellate Forum
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7. Provisions of Rule 173Q are not mandatory and the
di scretion vests with the adjudicating authority whether to
i mpose any penalty or not in the circunstances of the case.
Section 11AC was introduced in the Act by Fi nance (No. 2)
Act, 1996, w.e.f. Septenber 28, 1996, under which |levy of
penalty is now nandatory.

In answer to these pleas raised by the appellant M.
Hari sh Chandra, |earned senior advocate for the Union of
India submitted that there was sufficient material to
proceed against the appellant and that the CAT and the High
Court were right in not interfering in the disciplinary
proceedings at the very threshold. He said the appellant
woul d have the opportunity to defend hinself in the
proceedi ngs which have been initiated against him He said
provisions of Rule 173Q are mandatory and that Section 11AC
al so mandates | evy of penalty.

In the course of the argunents in support of the riva
contentions we were referred to various judgnents of this
Court. Before we exam ne these judgnents we may set out the
provi sions of Rule 173Q and Section 11AC. -

"173Q Confiscation and penalty. - (1D If any
manuf acturer, producer, registered person of a warehouse or
a regi stered deal er -

(a) renoves ‘any excisable goods in contravention of
any of the provisions of these rules; or

(b) does not account for any excisable goods
manuf act ured, produced or stored by him or

(d) contravenes any of the provisions of these rules
with intent to evade paynent of duty,

then, all such goods shall be liable to confiscation
and the manufacturer, producer, registered person of a
war ehouse or a registered dealer, as the case may be, shal
be liable to a penalty not exceeding three tines the value
of the excisable goods in respect of which any contravention
of the nature referred to in clause (a) or clause (b) or
clause (bb) or clause (c) or clause (d) has been committed,
or five thousand rupees, whichever is greater."

"11AC. Penalty for short-levy or non- |levy of duty in
certain cases. - \Wiere any duty of excise has not been
levied or paid or has been short-levied or short-paid or
erroneously refunded by reasons of fraud, collusion or any
willful nm s- st at emrent or suppression of facts, or
contravention of any of the provisions of this Act or of the
rules made thereunder with intent to evade paynent of duty,
the person who is liable to pay duty as determ ned under
sub-section (2) of sectionllA, shall also be |liable to pay a
penalty equal to the duty so determn ned:

Provided that where the duty determned to be payabl e
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is reduced or increased by the Comm ssioner (Appeals), the
Appel late Tribunal or, as the case may be, the court, then

for the purposes of this section, the duty as reduced or
i ncreased, as the case nay be, shall be taken into account."

Section 37 of the Act enpowers the Central Governnent
to nmmke rules carrying into effect the purposes of the Act.
Sub-section (5) of Section 37 is relevant, which is as
under : -

"(5) Notw thstanding anythi ng contained in sub-section
(3), the Central Governnent may nmake rules to provide for
the inposition upon any person who acquires possession of,
or is in any way concerned in transporting, renoving,
depositing, keeping, concealing, selling or purchasing, or
in any other manner deals w th, any excisable goods which he
knows or  has reasonto believe are liable to confiscation
under 'thi's Act or the rules nmade thereunder, a penalty not
exceeding three tines the value of such goods or five
t housand rupees, whicheveris greater."

Ref erence may now be nmade to a few decisions cited at
t he Bar.

In Union of India vs. K K  Dhawan [(1993) 2 SCC 56)
respondent was working as Inconme Tax O ficer. A charge
Menor andum was served on himthat it was proposed to held an
inquiry against him_ under Rule 14 of the  Central G vi
Services (Cassification, Control and Appeal) Rules, 1965.
In the statenent of article of charge franed against him it
was alleged that he conpl eted assessnment of nine firnms in
"an irregular manner, in undue haste and apparently with a
view to conferring undue favour~ upon the assesses
concer ned". An application filed by the respondent agai nst
the pr oposed action was al’l owed by the Centra
Admi nistrative Tribunal and it was held that orders passed
by the respondent as |Income Tax Oificer were quasi judicia
and could not have forned the basis of disciplinary action
Char ge Menorandum was, thus, set aside. The question before
this Court was whether an authority enjoyed inmmunity from
di sciplinary proceedings with respect to matters decided by
him in exercise of quasi judicial functions. After
exam ning the early decisions of this Court-in V.D. Trived
VS. Union of India [(1993) 2 SCC 55]; Union of India vs.
R K Desai [(1993) 2 SCC 49]; Union of India vs. A N
Saxena [(1992) 3 SCC 124]and also in S. CGovinda nmenon. vs.
Union of India [AIR 1967 SC 1274] this Court held as under

"Certainly, therefore, the of ficer who “exercises
judicial or quasi judicial powers acts negligently or
recklessly or in order to confer undue favour on a person is
not acting as a Judge. Accordingly, the contention of the
respondent has to be rejected. It is inportant to bear _in
mnd that in the present case, we are not concerned with the
correctness or legality of the decision of the respondent
but the conduct of the respondent in discharge of his duties
as an officer. The legality of the orders with reference to
the nine assessnments may be questioned in appeal or revision
under the Act but we have no doubt in our mnd that the
CGovernment is not precluded fromtaking the disciplinary
action for violation of the Conduct Rules. Thus, we
conclude that the disciplinary action can be taken in the
foll owi ng cases
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(i) Were the officer had acted in a nanner as would
reflect on his reputation for integrity or good faith or
devotion to duty;

(ii) if there is prima facie mterial to show
reckl essness or m sconduct in the discharge of his duty;

(iii)if he has acted in a manner which is unbecom ng
of a Governnment servant;

(iv) if he had acted negligently or that he omtted
the prescribed conditions which are essential for the
exerci se of the statutory powers;

(v) if he had acted in order to unduly favour a party;

(vi) if he had been actuated by corrupt notive,
however, /'small the bribe nay be because Lord Coke said | ong
ago "though the bribe my be small yet the fault is great".

The instances above catal ogued are not exhaustive.
however, we may add that for a mere technical violation or
nerely because the order is wong and the action not falling
under the above enunerated instances, disciplinary action is
not warranted. Here, we nay utter a word of caution. Each
case Wwill depend upon the facts and no absolute rule can be
postul ated. "

In Union of India & Ors.~ vs. Upendra Singh [(1994) 3
SCC 357] question was again raised if- the Centra

Admi ni strative Tri bunal was right i'n st ayi.ng t he
di sciplinary proceedings against the respondent who was
served with a charge-sheet. It was alleged agai nst himthat

whi | e worki ng as Deputy Conm ssioner of |ncome- Tax, he gave
illegal and inproper directions to the assessing officer to
conpl ete the assessnments of three firnms under Section 143(1)
of the Income Tax Act even though at the relevant tine
proceedi ngs under Section 144A of the | ncone Tax Act were
pendi ng before himand these cases did not cone within the
purview of summary assessment schene of Amesty Schene of
the Central Board of Direct Taxes and, therefore, respondent
had violated Rule 3(1)(i), 3(1)(ii) and 3(1)(iii) of the CCS
(Conduct) Rules, 1964. Aggrieved by the interimorder of
the Tribunal, Union of India come to this Court. Again this
Court examined its wearlier decisions and said that the
Tribunal or Court can interfere only if on  the charged
franed (read with inmputation or particulars of the charges,
if any) no misconduct or other irregularity alleged can be
said to have been nade out or the charges franed are
contrary to any law and that at that stage the Tribunal had
no jurisdictionto go into the correctness or truth of the
charges. O der of the Tribunal was set aside.

In Dy. I nspector General of Police vs. K. S
Swami nat han [(1996) 11 SCC 498] a charge neno inputing
m sconduct on the part of the respondent, an Inspector of
police, was issued to him Tami| Nadu Admnistrative
Tri bunal on an application filed by the respondent set aside
the charge neno on the ground that the charges were vague.
On appeal to this Court, it was held that at the stage of
fram ng of the charge, the statenent of facts and the charge
sheet supplied are required to be |ooked into by the Court
or the tribunal as to the nature of the <charges, i.e.,




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 8 of 18

whet her the statenent of facts and material 1in support
thereof supplied to the delinquent officer would disclose
the alleged m sconduct. This Court observed that the
tribunal, therefore, was totally unjustified in going into

the charges at that stage.

In MS. Bindra vs. Union of India & Os. [(1998) 7
SCC 310] the appellant was served with an order of
conpul sory retirement. Hi s challenge to this order did not
find favour wth the Central Administrative Tribunal. On
appeal to this Court it was observed that judicial scrutiny
of any order inposing premature conpul sory retirement is
permssible if the order is rather arbitrary or mala fide or
if it is based on no evidence. Then this Court observed as
under

"While viewing this case fromthe next angle for

judicial ~scrutiny, i.e., want of evidence or material to
reach 'such a conclusion, we may add that want of any
material " is alnpbst equivalent to the next situation that
from the available materials, no reasonable nan woul d reach
such a concl usion. Wil e evaluating the materials, the
authority should not altogether ignore the reputation in
which the officer was held till recently. The maxim "neno
firut repente turpissinmus" (no one becones dishonest all of
a sudden) is not unexceptional but still it is a salutary

guideline to judge human conduct, particularly in the field
of administrative |aw The aut horities should not keep
their eyes totally closed towards the overall estimation in
whi ch the delinquent officer was held in the recent past by
those who were supervising himearlier. To dunk an officer
into the puddle of "doubtful integrity", itis not. enough
that the doubt fringes on a nere hunch. That doubt ' should
be of such a nature as woul d reasonabl y and consciously be
entertainable by a reasonable man on'the given materi al

Mere possibility is hardly sufficient to assune that it

woul d have happened. There must be preponderance of
probability for the reasonable nman to entertain / doubt
regardi ng t hat possibility. Only t hen there is

justification to raman officer with the lable "doubtfu
integrity".

In Ms. H ndustan Steel Ltd. vs. The State  Oisa
[AIR 1970 SC 253] the authorities under the Orissa Sal es Tax
Act, 1947 had inposed penalty on the appellant. ~ One of the
qguestion before this Court was whether the Tribunal is right
in holding that penalties under Section 12(5) of the Act had
been rightly levied and whether in view of the serious
dispute of the law it cannot be said that  there was
sufficient cause for not applying for registration. Thi s
Court then said as under:

"Under the Act penalty may be inmposed for failure to
register as a dealer: Section 9(1) read wth Section
25(1)(a) of the Act. But the liability to pay penalty does
not arise nmerely upon proof of default in registering as a

deal er. An order inposing penalty for failure to carry out
a statutory obligationis the result of a quasi-crimna
proceeding, and penalty wll not ordinarily be inposed

unless the party obliged either acted deliberately in
defiance of law or was guilty of conduct contunacious or
di shonest, or acted in conscious disregard of its
obligation. Penalty will not also be inposed nerely because
it is lawful to do so. Wether penalty should be inposed
for failure to performa statutory obligation is a matter of
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di scretion of the authority to be exercised judicially and
on a consideration of all the relevant circunstances. Even
if a mninmumpenalty is prescribed, the authority conpetent
to inpose the penalty will be justified in refusing to
i npose penalty, when there is a technical or venial breach
of the provisions of the Act or where the breach flows from
a bona fide belief that the offender is not liable to act in
the manner prescribed by the statute. Those in charge of
the affairs of the Conpany in failing to register the
Conpany as a dealer acted in the honest and genui ne belief
that the Conpany was not a dealer. Granting that they
erred, no case for inposing penalty was made out."

In the case of Madan Mhan Choudhary vs. State of
Bi har and others (1999 (3) SCC 396), this Court set aside
the order of conpulsory retirenent of the appellant, a
menber of ‘the Bihar Superior Judicial Service, on the ground
that there was no material on record to reasonably form an
opi nion. ‘that conpulsory retirement of the officer was in
public interest.

We nmay note sonme nore judgnents.

In State of Madhya Pradesh vs. Bhar at Heavy
Electricals [(1998) 99 ELT 33 (SC)] this Court exam ned the
validity of Section 7(5) of the Madhya Pradesh Sthaniya
Kshetra Me Ml Ke Pravesh Par Kar~ Adhi niyam . 1976, which
provides for |levy of penalty. ~Earlier the Madhya Pradesh
High Court in a wit petition had held the provisions of the
Act were ultra vires and also violative of Articles 14 and
19 of the Constitution. Sub-section (5) of Section 7 of the
Act relevant for our purpose is as under

"7. Regi stered dealers to issue bill etc. stating
that goods sold are |ocal goods. -

(5) VWere a registered dealer referred to in
sub-section (1) or sub- section (2) has, in the course of
his business, sold local goods to other registered dealers
and has failed to nake the statenent referred to in sub-
section (1) [...], it shall be presunmed that he has
facilitated the evasion of entry tax on the local goods so
sol d and accordingly he shall be liable to pay penalty equa
to ten times the anobunt of entry tax payable on such ~goods
as if they were not goods of local origin."

After considering the stand of the State  Governnent
that presunption raised in sub-section (5) of Section 7 was
rebuttabl e and that the said provision did not provide for a
fixed rate of penalty and that the assessing authority has
di scretion to inpose reasonable ambunt of penalty,  this
Court hel d:

"From the aforesaid it follows that Section 7(5) has
to be construed to mean that the presunption contained
therein is rebuttable and secondly the penalty of ten tinmes
the ampunt of entry tax stipulated therein is only the
maxi mum anount which could be levied and the assessing
aut hority has the discretion to levy |esser anmount ,
depending upon the facts and circunstances of each case.
Construing Section 7(5) in this nmanner the decision of the
H gh Court that Section 7(5) is ultra vires cannot be
sust ai ned. "
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It will be thus seen that once there was a case of
imposition of penalty only the amount of penalty to be
levied was left to the discretion of the assessing authority
on the facts of the case.

In Government of Tam | Nadu vs. K. N Ramanur t hy
(1997 (7) SCC 101) it has been held that failure to exercise
quasi judicial power properly anpbunts to m sconduct. In

this case, the respondent working as Deputy Commercial Tax
Oficer was served with the foll owi ng charges:

"(i) That he failed to analyse the facts involved in
each and every case referred to above;

(ii) that he failed to check the accounts deeply and
t horoughly while making final assessment;

(iii) that he failed to subject the above turnover to
tax originally; ~and

(iv) that he failed to safeguard governnent revenue to
a huge extent of Rs.44,850."

These charges were held proved agai nst himand he was
i mposed with a punishnment of stoppage of increnent for three
years with cunulative effect. Agai nst the order of
puni shment, the respondent approached the Taml Nadu
Adm nistrative Tribunal which set aside the disciplinary
proceedi ngs agai nst the respondent. The Tribunal was of the
view that the order of assessnment passed by the respondent
was in his quasi judicial capacity and there were hierarchy
of authorities wunder the General Sales Tax Act to | correct
hi s order if it was erroneous. Tri bunal held t he
di sciplinary proceedings initiated against the respondent
are warranted and set aside the punishment inmposed on him
In appeal by the Governnment of Tanmi|l Nadu against the
judgrment of the Tribunal this Court referred to certain
decisions in the cases of Union of India vs. ~Upendra Singh
(1994 (3) SCC 357); Union of India vs. A N Saxena (1992
(3) SCC 124); and Union of India vs. K K- Dhawan (1993)
(2) SCC 56). In the case of Upendra Singh, this Court had
ruled that the Tribunal had no jurisdiction to go-into the
correctness of truth of the charges and the Tribunal cannot
take over the functions of the disciplinary authority. This
Court had also observed that the function of t he
court/Tribunal is one of judicial review the paraneters of
which are repeatedly laid down by this Court. A Tribunal or
court can interfere only if the charge (read with inputation
or particulars of the charge, if any) no m sconduct or ot her
irregularity alleged can be said to have been nade out or
the <charge framed is contrary to any law. This Court  said
that the finding accepted by the disciplinary authority was
to the effect that by the act of negligence in making the
assessment the delinquent caused loss to the governnent
exchequer to the extent of Rs.44,850/- and that that finding
of the disciplinary authority was not open to challenge on
the facts of the case.

In State of Punjab and ors. vs. Ram Singh Ex-
Constable (1992 (4) SCC 54) this Court referred to the
definition of 'm sconduct’ as given in Black's Law
Dictionary and Aiyar’s Law Lexicon and said as under: -
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"Thus it could be seen that the word ’'m sconduct’
though not capable of precise definition, on reflection
receives its connotation fromthe context, the delinquency
in its performance and its effect on the discipline and the
nature of the duty. It may involve noral turpitude, it rmnust
be i nmproper or wong behaviour; unlawful behaviour, wllful
in character; forbidden act, a transgression of established
and definite rule of action or code of conduct but not nere
error of judgment, carel essness or negligence in performance
of the duty; the act conplained of bears forbidden quality
or character. |Its ambit has to be construed with reference
to the subject matter and the context wherein the term
occurs, regard being had to the scope of the statute and the
public purpose it seeks to serve."

Keeping in view the provisions of |law and guidelines
led by various judgnents of this Court, we nay now refer to
the Article of Charge given to the appellant. 1t reads as
under

"Shri Z.B. Nagar kar ~while working as Collector,
Central Excise, Nagpur (now redesignated as Comm ssi oner of
Central Excise) has passed an Oder-in-Original No.20/95
dated 20.03.95 in which he had favoured Ms. Hari Vishnu
Packagi ng Ltd., Nagpur by not inposing any penalty on the
said party even though he had held that Ms. Hari Vishnu
Packagi ng Ltd. had clandestinely manufactured and cleared
the excisable goods and evaded the excise duty wlfully.
Shri Nagarkar has thus failed to maintain absolute integrity
and devotion to duty and acted in a manner unbecom ng of a
CGovt. Servant and contravened Rule 3(1) (i) and (ii) and
(iii) of the CCS (Conduct) Rules, 1964."

Statement of inmputations of misconduct or m sbehavi our
in support of the article of charge briefly refers to the
show cause notice issued to HVPL - the assessee - by the
appellant and his Oders-in- Oiginal as adjudicating
authority wunder the Act. Reference has al so been nade to
the explanation subnitted by the appellant when he was asked
to explain as to why he did not think it necessary to inpose
a penalty on HVPL - the assessee. In rejecting the
expl anati on of the appellant, the statement of i nputations
of m sconduct concl udes :

"The judgnents quoted by Shri Nagarkar do not appear
to be relevant to the case of Ms. HVPL as these judgnents
refer to those cases where there are.. technica
| apses/violations of the law;, whereas in the instant case,
Shri Nagarkar hinself had reached the conclusion that Ms.
HVPL had cl andestinely cleared the goods with an intention
to evade paynment of duty. He had also held that Ms.
Delite plastics Industries had actively supported Ms.  HVPL
to evade the duty. it was based on the findings that he had
ordered confiscation of the goods and confirned the duty.
Therefore, when the goods were confiscated and duty was
confirmed, appropriate penalty should have been inmposed by
Shri Nagarkar on Ms. HVPL. The above action of Shri
Nagar kar amounts to unjustified favour shown by himto Ms.
HVPL. "

Two principal issues arise for our consideration: (1)
if levy of penalty under Rule 173Q was obligatory and (2)
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was there enough background material for the Centra
CGovernment to forma prina facie opinion to proceed agai nst
the officer on the charge of misconduct on his failure to
levy penalty under Rule 173Q Appellant has contended that
it is only now after insertion of Section 11AC in the Act
that Ilevy of penalty has beconme mandatory and that it was
not so under Rule 173Q This contention does not appear to

be correct. In both Rule 173Q and Section 11AC the | anguage
is somewhat simlar. Under Rule 173Q "such goods shall be
liable to confiscation" and the person concerned "shall be

liable to penalty" not exceeding three times the value of
exci sable goods or five thousand rupees whichever is
greater. Under Section 11AC the person, who is liable to
pay duty on the excisabl e goods as determined "shall al so be
liable to pay penalty equal to the duty so deternined".
VWhat is the significance of the word "liable" used both in
Rule 173Q and Section 11AC? -~ Under Rule 173Q apart from
confiscation of the goods the person concerned is liable to
penal ty. Under Section 11AC the word "al so" has been used
but that ~does not appear to be quite nmat eri al in
interpreting the word "liable" and if Iliability to pay
penalty has to be fixed by the adjudicating authority. The
word "liable" in the Concise Oxford Dictionary nmneans,
"legally bound, subject” to a tax or " penalty, under an
obligation". |In Black’s Law Dictionary (sixth edition), the
word "liable' neans, "bound or obliged inlaw or equity;
responsi bl e; char geabl e; answerabl e; ~conpellable to nake
sati sfaction, conpensation, or restitution.... ol i gated

accountable for or chargeable with. Condition of being
bound to respond because a wong has occurred. Condi tion
out of which a legal liability mght arise.... Justly or
| egal |y responsi bl e or answerabl e".

VWen we examine Rule 173Q it does appear to us that
apart from the offending goods which are liable to
confiscation the person concerned with that shall be liable
to penalty upto the anmpbunt specified in the Rule. It is
difficult to accept the argunent of the appellant that |evy
of penalty is discretionary. It is only the  anount of
penalty which is discretionary. Both things are necessary:
(1) goods are liable to confiscation and (2) person
concerned is liable to penalty. We may contrast the
provi sions of Rule 173Q and Section 11AC with Section 271 of
the Income-tax Atc, 1961. This Section, prior to amendnent
in 1988, stood as under

"Failure to furnish returns, conply wth notices,
conceal nent of income, etc. 271. (1) If the [ Incone Tax
Oficer or the Appellate Assistant Conm ssioner or/ the
Conmi ssioner (Appeals) in the course of any proceedings
under this Act is satisfied that any person -

(a) has failed to furnish the return of total 'income
which he was required to furnish under sub-section (1)  of
Section 139 or by notice given under sub-section (2)  of
section 139 or section 148 or has failed to furnish it
within the time allowed and in the manner required by sub-
section (1) of section 139 or by such notice as the case may
be, or

(b) has wi thout reasonable cause failed to conply with
a notice wunder sub- section (1) of section 142 or sub-
section (2) of section 143 or fails to comply with a
direction issued under sub-section (2A) of section 142, or
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(c) has concealed the particulars of his income or
del i berately furni shed inaccurate particulars of such
i ncone,

he may direct that such person shall pay by way of
penalty, - -

(i) in the cases referred to in clause (a), -

(a) in the case of a person referred to in sub-section
(4A) of section 139, where the total incone in respect of
which he is assessable as a representati ve assessee does not
exceed the maxinmum anount which is not chargeable to
i ncome-tax, a sumnot exceeding one per cent of the tota
i ncome conputed under this Act without giving effect to the
provisions of sections 11 and 12 for each year or part
t hereof during which the default continued,

(b) / in~any other case, in addition to the amount of
the tax; 'ifany, payable by him a sumequal to two per cent
of the assessed tax for every nonth during which the default
conti nued.

Expl anation.- ~ In this clause "assessed tax" means tax
as reduced by the sum if any, deducted at source under
Chapter XVII-B or paid in advance under Chapter XVII-C,

(ii) in the 'cases referred to in clause (b), in
addition to any tax payable by him~a sum which shall not be
less than ten per cent but which shall not exceed fifty per
cent of the ampunt of the tax, if any, which would have been
avoided if the incone returned by such person had been
accepted as the correct incong;

(iii)in the cases referred to in clause (c), in
addition to any tax payable by him a sum which shall not be
l ess than, but which shall not exceed tw ce, the amount of
tax sought to be evaded by reason of the conceal nent of
particulars of his inconme or the furnishing of ~inaccurate
particul ars of such income : "

It would, thus, be seen that wunder provisions of
Section 271 of the Incone Tax Act in the first ~instance
there is a discretion with the assessing authority whether
to inpose any penalty or not and if the assessing authority
finds that it is a case for inmposition of penalty then it
has no discretionin the matter and the certain amunt of
penalty depending on the facts and circunstances of /each
case has to be inposed subject to the nmaximum /limt
nmentioned in the section.

Now when show cause notice was issued to the assessee
he was also asked to show cause as to why penalty be not
i nposed upon him The stand of the Union of India before
us, as stated in the counter affidavit, is : "It was
observed that the petitioner in his capacity as adjudicating
authority canme to the conclusion that the party Ms. HVPL
had clandestinely cleared the goods with an intention to

evade the paynent of duty. he also ordered for the
confiscation of the goods and confirned the duty. 1In these
ci rcunst ances, he would have inposed appropriate penalty on
the party. It was under these circunstances, that the

i mpugned charge neno was issued." And further it appeared
"that the discretion in this regard did not appear to have
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been exercised clearly and reasonably”. It is not that
non-levy of penalty by the appellant in his adjudication
order was nere onmission. Oder is silent as to why he did
not think it fit to inmpose any penalty on the assessee. In
the case of the transporter who was al so proceeded agai nst
the appellant did not inpose any penalty as he said he

(transporter) being the owner of a public vehicle. The
transporter was nerely cautioned "not to repeat such an act,
as the sane would be viewed seriously in future". The third

noti cee was al so cautioned. Rather non-levy of penalty by
the appellant on the assessee was intentional as he hinself
in his explanation dated Novenber 18, 1996 said : (1) On
going through the records of the case he was aware that
there was no conclusive evidence agai nst the assessee and
the nmaterial evidence  on record was not sufficient to
sustain the charges levelled against the party. (2) He took
a pro-revenue stance in this case although there was perhaps
a case, at least an-arguable one, in their favour and his
conclusion regarding nens rea on the part of the assessee
was al so based purely on circunstantial evidence; and that
it was a weak case for the departnment which he could uphold
only on placing alittle extra reliance on evidence on
record. (3) I't would have been unfair to inmpose penalty on
the assessee since the penal provisions should be invoked
only 1in cases where the adjudicator is fully convinced with
the material and there is direct evidence substantiating the
guilt of the notice and this view was fully supported by the
judgrments of the Hgh Court, some High Courts and the
Tri bunal . (4) He had a nagging feeling that had he inposed
any penalty on the assessee, they woul d have gone on appea
before the Appellant Tribunal and the departnent would have
not only lost the case in terns of penal action but probably
the confirmation of the duty demanded could have been
j eopar di zed.

The question is : |If such astance by the appell ant
was to "favour" the assessee or the officer was rightly of
the viewthat it was not a case of |levy of penalty. It is a
quasi judicial order. Merely because penalty inposable has

not been inposed, which was obligatory for the officer to
i mpose, could it be said that if it is a case of m sconduct
and he is liable to be proceeded agai nst? The officer ~did
i npose the excise duty and al so ordered confiscationof the
goods. What is the evidence before the authority to cone to
prima facie view of |evying charge of msconduct on the
of ficer? He was served with the nenorandum dated Septenber
2, 1997. It was acconpanied with annexure 1 (Article of
charge), annexure Il (Statement of Inputations of m sconduct
or msbehaviour in support of the Article of Charge),
annexure 111 (List of docunents) and annexure |V (List of
Wi t nesses). Article of charge we have reproduced above.
Statement of Inputations of misconduct or misbehaviour
referred to the Order in Oiginal passed by the officer and
his explanation as to why he did not think it fit to inpose
penal ty. Li st of documents nentions only three docunents,
nanely, Oder-in- original, (2) order of the Board under
Section 129 of the Act for filing appeal and (3) explanation
dat ed Novenber 18, 1996 of the officer. There is no wtness
mentioned in the list of wtnesses. So the Oder in
Oiginal, the explanation of the officer and the direction
of the Board for filing appeal are the basis for the charge
of m sconduct or ni sbehavi our

Penalty to be inposed has to be in comensurate with
the gravity of the offence and the extent of the evasion.
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In the present case, penalty could have been justified.
Appel l ant  was, however, of the view that inposition of
penalty was not mandatory. He could have forned such a
Vi ew. Under Section 325 Indian Penal Code, a person found
guilty "shall be punished with inprisonnent of either
description for a termwhich nmay extend to seven years, and
shall also be liable to fine". Section 63 |IPC provides that
where no sumis expressed to which a fine my extend, the
amount of fine to which the offender is liable is unlinited,

but shall not be excessive. A single Judge of the Patna
Hi gh Court in Tetar Gope vs. Ganauri Gope [AIR 1968 Patna
287] took the view that expression "shall also liable to
fine" in Section 325 | PC does not nean that a sentence of

fine nust be inposed in every case of conviction in that
section. He said

"Such an expression has been used in the penal Code
only in connection w th those offences where the |egislature
has provided that a sentence of inprisonnent is conpul sory.
In regard to such offences, the legislature has left a
di scretion in the Court toinpose also a sentence of fine in
appropriate cases in ~addition to the inposition of a
sentence of inprisonnment which alone is obligatory."

We do not think that the view expressed by the Patna
Hi gh Court is correct as it would appear fromthe [|anguage
of the section that sentences of both inprisonnent and fine
are inperative. 't is the extent of fine which has been
left to the discretion of the court. In Raj ast han
Phar maceuticals Laboratory, Bangalore & Ors. vs.  State of
Karnataka [(1981) 1 SCC 645] this Court has taken the view
that inprisonment and fine both are inperative when the
expression "shall also be liableto fine" was used ' under
Section 34 of the Drug and Cosmetics Act, 1940. In| that
case, this Court was considering Section 27 of the Drugs and
Cosnetics Act, 1940, which enunerates the penalties for
illegal manufacture, sale, etc., of drugs and is as under -

"Whoever hinself or by any other person on his behalf
manuf acture for sale, sells, stocks or exhibits for sale or
di stributes -

(a) any drug -

(ii) wthout a valid licence as required under cl ause
(c) of Section 18,

shal | be punishable with inprisonment for a term which
shall not be | ess than one year but which nay extend to ten
years and shall also be liable to fine

Provided that the court may, for any special reasons
to be recorded in witing, inmpose a sentence of inprisonnent
of less than one year:....

This Court said that the Hi gh Court inposed a fine of
two thousand rupees on each of the three appellants for the
of fence under Section 18(c) of the Act when Section
27(a)(ii) nmkes a sentence of inprisonnent of not less than
one year conmpulsory for such offence in addition to fine
unless for special reasons a sentence of inprisonnment for
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| esser period was warranted. It would, thus appear that
this Court was of the opinion that in such a case the
i mprisonnent and fine both are inperative.

VWen we talk of negligence in a quasi judicia
adjudication, it is not negligence perceived as carel essness
i nadvertance or onmi ssion but as cul pabl e negligence. Thi s

is how this court in State of Punjab & Os. & Os. VS.
Ram Singh Ex-Constable [(1992) 4 SCC 54] interpreted
"m sconduct’ not coming within the purview of nere error in
judgrment, carel essness or negligence in performance of the

duty. In the case of K K Dhawan (1993 (2) SCC 56), the
al | egati on was of conferring undue favour upon the
assessees. It was not a case of negligence as such. In
Upendra Singh's case (1994 (3) SCC 357), the charge was that
he gave illegal and inproper directions to the assessing
officer in order-to unduly favour the assessee. Case of

K. S Swami nat han (1996 (11) SCC 498), was not where the
respondent was acting in any quasi judicial capacity. This
Court said that at the stage of framing of the charge the
statenment of ~facts and the ~charge-sheet supplied are
required to be | ooked into by the Court to see whether they
support the <charge of the alleged m sconduct. In MS
Bindra’s case (1998 (7) SCC 310) where the appellant was
conpul sorily retired this Court said that judicial scrutiny
of an order inposing premature conpulsory retirement is
perm ssible if the order is arbitrary or nmala fide or based
on no evidence. Again in the case of Madan Mbhan Choudhary
(1999 (3) SCC 396), which wasalso a case of. compul sory
retirement this Court said that there should exist materia
on record to reasonably forman opinion that - conpul sory
retirement of the officer was in public interest.  In KN
Ramamurthy’'s case (1997 (7) SCC 101), it was certainly a
case of cul pable negligence. One of the charges was that th

e officer had failed to safeguard Governnent revenue. In
H ndustan Steel Ltd.'s case (AIR 1970 SC 253), it was  said
that where proceedings are quasi (judicial penalty will not

ordinarily be inposed unless the party charged had  acted
deliberately in defiance of |aw or was guilty -of conduct
cont umaci ous or di shonest or acted in conscious disregard of
its obligation. This Court has said that the penalty wll
not also be inposed nerely because it is lawful so to  do.
In the present case, it is not that the appellant did not
i npose penalty because of any negligence on his part but he
said it was not a case of inmposition of penalty. W are,
however, of the viewthat in a case like this which was
being adjudicated upon by the appellant inposition of
penalty was inperative. But then, there is nothing wong or
i nproper on the part of the appellant to form an opinion
that inposition of penalty was not nmandatory. W/ have
noti ced that Patna Hi gh Court while interpreting Section 325
|PC held that inposition of penalty was not nandatory which
again we have said is not a correct viewto take. A ‘wong
interpretation of |aw cannot be a ground for m sconduct. O
course it is a different matter altogether if it is
del i berate and actuated by mal a fides.

When penalty is not levied, the assessee certainly
benefits. But it cannot be said that by not |levying the
penalty the officer has favoured the assessee or shown undue
favour to him There has to be sone basis for the
di sciplinary authority to reach such a concl usion even prinm
facie. Record in the present case does not show if the
disciplinary authority had any information wthin its
possession from where it could forman opinion that the
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appel l ant showed ’favour’ to the assessee by not inposing
t he penal ty. He nay have wongly exerci sed hi s
jurisdiction. But that wong can be corrected in appeal
That cannot always formbasis for initiating disciplinary
proceedings for an officer while he is acting as quas
judicial authority. It nust be kept in mind that being a
quasi judicial authority, he is always subject to judicia
supervi sion in appeal

Initiation of disciplinary proceedings against an
of ficer cannot take place on an information which is vague
or indefinite. Suspicion has no role to play in such
matter. There must exi st reasonable basis for t he
disciplinary authority to proceed against the delinquent
of ficer. Merely because penalty was not inposed and the
Board in the exercise of its power directed filing of appea
against that order in the the Appellate Tribunal could not
be enough to proceed against the appellant. There is no
other 'instance to showthat in simlar case the appellant
i nvari abl'y inposed penalty.

If, every error of lawwere to constitute a charge of
m sconduct , it woul d i-npi nge upon t he i ndependent
functioning of quasi judicial officers like the appellant.
Since in sum and substance m sconduct is sought to be
inferred by the appellant having conmtted an error of |aw,
the charge-sheet on the face of it does not proceed on any
legal prenise rendering it |iable tobe quashed. In other
words, to maintain any charge-sheet against a quasi judicia
authority something nmore has to be alleged than a nere
mstake of law, e.g., in the nature of~ some  extraneous
consi deration influencing the quasi judicial order. Si nce
nothing of the sort s al | eged herein the i mpugned
charge-sheet is rendered illegal.” The charge- sheet, if
sustained, wll thus inpinge upon  the confidence and
i ndependent functioning of a quasi judicial authority. The
entire system of administrative adjudication whereunder
quasi judicial powers are conferred on admnistrative
aut horiti es, would fall into di srepute i f of ficers
perform ng such functions are inhibited in performing their
functions w thout fear or favour because of the constant
threat of disciplinary proceedings.

Consi deri ng whol e aspects of the natter, we are of the
view that it was not a case for initiation of any
di sciplinary proceedi ngs agai nst the appellant. Charge of
m sconduct against him was not proper. It has to be
guashed.

Bef ore concluding, there are two aspects of the matter
which we wish to point out. These are

1. In the counter affidavit filed by the Union of
India, it has been said that the special |eave petition
filed by the appellant "is totally m sconceived, premature
and highly irresponsible". In the whole body of counter
affidavit strong | anguage has been used. Union of Indiais
not a private litigant. Such language in the pleading

shoul d be avoided. One can be firmw thout being inpolite.

2. There is a charge of msconduct against the
Col l ector (now Comm ssioner) of Central Excise. Wi | e
disciplinary proceedings are pending against him he is
transferred to the National Acadeny of Custom Excise and
Narcotics to guide the probationers. it is certainly a
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paradoxi cal situation that a man who is not fit to hold the
post of Collector is fit enough to inpart training to the
probationers entering the service. Best talent should be
sent to the acadeny to teach the probationers. Posting to
the acadeny should be considered as an honour and not
puni shrent . Qur comment is no reflection on the appellant
herein as we have set aside the initiation of disciplinary
proceedi ngs agai nst him

Wth these observations, the appeal is allowed wth
costs. The Oder of the Central Admnistrative Tribuna
dated August 12, 1998 and the inpugned judgnent dated
Septenber 7, 1998] of the H gh Court are set aside. Article
of Charge issued agai nst the appellant is quashed.




