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ACT:
Industrial Disputes Act 1947 (14 of 1947), s. 33-Application
pendi ng i ndustrial dispute-Industrial di spute finally

deci ded-1f application survives.

HEADNOTE:

The appellant applied under s. 33(21)(b) of the I'ndustria
Di sputes Act, 1947 to the Industrial® Tribunal = for the
Tribunal’s approval of the order passed by the appellant
di scharging its enployee -the respondent. This application
was nade because certain industrial disputes were pending
bet ween the appellant and its enpl oyees, but when the natter
cane to be argued before the Tribunal, the pending /disputes
had been di sposed of. Hence, the appellant contended that
the application nmade by it no |longer survived . ~which the
Tribunal rejected. |In appeal by Special Leave.

HELD: The Tribunal was right in overruling the appellant’s
contention. [419 F].

A proceeding validly conmenced under s. 33(2)(b) would not
automatically cone to an end nerely because the nain
i ndustrial dispute had in the neanwhile been finally
deternined. [417 D F].

The application of the appellant can in a sense, be treated
as an incidental proceeding; but it is a separate proceeding
all the sanme, and in that sense it will be governed by the
provisions of s. 33(2)(b) as an i ndependent proceeding. It
is not an interlocutory proceeding properly so called inits
full sense and significance; it is a proceedi ng between the
enpl oyer and his enpl oyee who was no doubt concerned with
the main industrial dispute along with other enpl oyees; but
it is nevertheless a proceeding between two parties in
respect of a natter not covered by the nain dispute. [417 B-
D .

The order being inconplete and inchoate until the approva
is obtained, cannot effectively term nate the relationship
of the enployer and the enpl oyee between the appellant and
the respondent; and so even if the main industrial dispute
was finally decided, the question about the validity of the
order would still have to be tried and if the approval is
not accorded by the Tribunal, the enpl oyer would be bound to
treat the respondent as its enployee and pay himfull wages
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for the period even though the appellant may subsequently
proceed to terminate the respondent’s service. [418 C-E].
Besides, if it were held that with the final determnation
of the min industrial dispute such application would
automatically cone to an end, it would nean that s. 33-A
under which a conplaint by the enployee is treated as an
i ndependent proceedi ng, would be rendered nugatory. [419 A]
Al kali and Chem cal Corporation of India Ltd. v. Seventh
Industrial Tribunal, West Bengal and O's. (1964) Il L.L.J.
568, Mettur Industries Ltd. v. Sundara Nai du and Anr. (1963)
Il L.L.J. 303 and Shah (A.T.) v. State of Mysore and Os
(1964) | LL.J. 237, disapproved

Kannan Devan Hill Produce Conpany Ltd. Munnar v. M ss
Al eyamma Varughesa and Anr. (1962) Il L.L.J. 158, Om Prakash
Sharma v. Industrial Tribunal, Punjab and Anr. (1962) II
L.L.J. 272 and Amit Bazar Patrika (Private) Ltd. v. Utar
Pradesh State Industrial Tribunal and Ors. (1964) Il L.L.J.
53, approved.

412

JUDGVENT:

ClVIL CIVIL APPELLATE JURI SDI CTION: Civil Appeal No. 422
of 1964

Appeal by special |eave fromthe order dated Septenber 29,
1962 of the Central Government Industrial Tribunal at
Dhanbad in Application No. 45 of 1960 in Reference Nos. 40
and 34 of 1960.

S. V. Cupte, Solicitor-Ceneral and 1. N. Shroff, for the
appel | ant

Jitendra Sharma and Janardan Sharma, for the respondent.
The Judgnent of the Court was delivered by

Gaj endragadkar C.J. The short question of |aw which arises
in this appeal relates to the scope and effect of the
provisions contained in s-33(2) of the Industrial Disputes
Act, 1947 (No. 14 of 1947) (hereinafter called "the Act’).
The appellant, the Tata Iron & Steel Co. Ltd., ~Janmadoba,
applied before the Chairnman, Central Government ~ | ndustria
Tribunal, Dhanbad, (hereafter called "the Tribunal") under
s. 33(2)(b) of the Act for approval of the order passed by
it discharging the respondent, its enployee S. N Modak
fromits service. 1In its application, the appellant alleged
that the respondent had been appointed as a Grade 11 Cerk
in the Chief Mning Engineer’'s Ofice at Janadoba. One of
t he duties assigned to the respondent was to check
arithmetical calculations according to sanctioned rate of
the bills comng fromthe Heads of Departmnent. He. was
required to bring to the notice of the Deputy Chief M ning
Engi neer cases of discrepancies or irregularities, and also
cases where additions or alterations in the bills had been
made, but not initialed. On rechecking of the bills  which
had been passed by the respondent, it was discovered  that
several additions and alterations made in the bills were not
noticed by him and were not reported. Thi s failure
constituted msconduct under the Standing Oders of the
appel lant. For this misconduct, the respondent was charge-
sheet ed (No. 51 dated 1/5-10-1960); that |ed to a
departmental enquiry, and as a result of the report made by
the Enquiry Oficer, the appellant passed an order on
Decenber 17, 1960, termnating the services of t he
respondent as from Decenber 24, 1960. The present applica-
tion was drafted on the 17th Decenber and it reached the
Tribunal on the 23rd Decenber 1960. It appears that this
application was made by the appellant under S. 33(2)(b),
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because four industrial disputes were pending between the
appel l ant and its enployees at that tine in References Nos.
27, 34, 40 & 49 of 1960.

After this application was filed, the respondent challenged
the propriety of the order passed by the appellant for which
approval was sought by it, and several contentions were
raised by himin support of his case that the enquiry held
against him was invalid and inmproper and the ’order of
di smi ssal passed against himwas the result of nmala fides.
Evidence was led by the parties in support of their
respective pl eas

413

Wen the matter cane to be argued before the Tribunal, it.
was urged by the appellant that the application made by it
no longer survived, because all the industrial disputes

which were pending between the appellant and its enployees
and as as a result of the, pendency of which it had nmade the
application wunder s. 33(2)(b) of the Act, had been decided
by the Tribunal; ~Awards had been, made in all the said
Ref erences ~and they had been published in the Gazette. It
does appear that the four References which we have already
nmentiond, ended in Awards made on 31-10-1960, 8-11-1960,.
14- 4-1961, and 22-9-1961 respectively. The award on the
present application was made on 29-9-1962, and it is common
ground that, the time when the appellant urged its
contention that the application nade by it did not survive
any longer, all ' the four References had, in fact, been
di sposed of. The 'plea thus raised by the appel | ant
naturally raised the question asto what woul d be the effect
of the awards pronounced by the Tribunal ~ on industria

di sputes pending before it at the tinme when the appellant
noved the Tribunal tinder s. 33(2)(b)? If, as a result of
the pendency of an industrial dispute, between an enployer
and his enployees, the enployer is required to apply for
approval of the dismssal of his enployee under s. 33
(2)(b), does such an application survive if the main
i ndustrial dispute is nmeanwhile finally decided and an award
pronounced on it? That is the question which thi's appea

raises for our decision, aid the answer to this question
woul d depend upon a fair determ nation of the true scope and
ef fect of the provisions of s. 33(2)(b) of the Act-.

Thi s question has been answered by the Tribunal against the
appel | ant. Having held that the application made by the
appel l ant survived the decision of the main industria

di sputes, the Tribunal’' has considered the nerits of the
controversy between the parties. Airier —exam ning the
evi dence, the Tribunal has found that the enquiry made by
the appell ant before passing the inpugned order of discharge
against the respondent, was invalid. It has pointed out
that the Enquiry Oficer, M. Watcha, did not in fact record
the statement of any wi tnesses who gave evi dence before him
and the only record of the enquiry is the report made by M.
Wat cha. It has also noticed that the enquiry in question
suffered from the serious infirmty that M. Watcha who
acted as the Enquiry O ficer hinmself gave evidence against
the respondent, and the evi dence which was actually recorded
in the case was taken not by M. Wtcha, but by M.
Par avati yar. In the result,the conclusion of the Tribuna

on the nerits was that the enquiry "was a farce, a nere eye-
wash, biased with pre-determined result, and entirely nmala
fide and not at all fair". As a result of this conclusion

the Tribunal refused to accord approval to the order of
di scharge passed by the appellant against the respondent.
It is against this order that the appellant has. conme to
this Court by special |eave.
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Reverting then to the question of construing s. 33 of the

Act,. we nay refer to sone general considerations at the
outset. Broadly.
414

stated. s. 33 provides that the conditions of service, etc.
shoul d remai n unchanged under certain circunmstances during

the pendency of industrial adjudication proceedings. It is
unnecessary to refer to the previous history of this
secti on. It has wundergone nany changes-, but for the

purpose of the present appeal, we need not refer to the ,aid
changes. W are concerned with S. 33 as it stands after its
final anendment in 1956. Section 33 consists of five sub-
secti ons. For the purpose of this appeal, it is necessary
to read subsections (1) & (2) of s. 3 3 : -
"(1) During the pendency of any conciliation
proceedi ng before a conciliation officer or a
Board or ~of any proceeding before a Labour

Court or Tribunal or National Tribunal in
respect of an industrial dispute, no enployer
shal |l - -

(a)in regardto any natter connected with the
di spute, alter, to the prejudice of t he
wor kmen concerned in such di sput e, t he
condi tions  of service applicable to t hem
i medi ately before the commencenent of such
proceedi ngs; or
(b)for any misconduct connected with t he
di spute, discharge or- punish,  whether by
di sm ssal or otherw se, any workmen concerned
in such- di spute save wth t he express
perm ssion.in witing of the authority before
whi ch the proceedi ng i s pendi ng.
(2)During the pendency of any such proceeding
in respect of an -industrial dispute, the
enpl oyer may, in_accordance with the standing
orders applicable toa workman concerned in
such di sput e-
(a) alter, in regard to any matter not
connected with the dispute, the conditions of
service applicable to that workman i mredi ately
bef ore the conmencement of such proceeding; or
(b)for any m sconduct not connected with the
di spute, discharge or punish, whether by dis-
m ssal or otherw se, that workman:
Provi ded that no such workman - shall be
di scharged or dismissed, unless he has been
paid wages for one nonth and an _application
has been made by the enployer to the authority
before which the proceeding is pending for
approval of the action taken by the enpl oyer".
A reading of the above two sub-sections of S. 33 “makes it
clear that its provisions are intended to be applied' during
the pendency of any proceeding either in the nature of
conciliation proceeding or in the
415
nature of proceeding by way of reference nmade under s. 10.
The pendency of the rel evant proceeding is thus one of the
conditions prescribed for the application of s. 33. Section
33(1) also shows that the provisions of the said subsection
protect worknmen concerned in the main dispute which is
pendi ng conciliation or adjudication. The effect of sub-s.
(1) is that where the conditions precedent prescribed by it
are satisfied, the enployer is prohibited from taking any
action in regard to matters specified by clauses (a) & (b)
agai nst enpl oyees concerned in such dispute wthout the
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previous express permssioninwiting of the authority
bef ore which the proceeding is pending. In other words, in

cases falling wunder sub-s. (1), before any action can be
taken by the enmployer to which reference is nade by clauses
(a) & (b), he mnust obtain express pernission of the
specified authority. Section 33(2) pproceedes to |ay down a
simlar provision and the conditions precedent prescribed by
it are the sane as those contained in s. 33(1.). The proviso
to s. 33(2) is inportant for our purpose. This proviso
shows that where is action is intended to be taken by an
enpl oyer agai nst any of his enployees which falls within the
scope of cl. (b), he can do so, subject to the requirenents
of the proviso. If the enployee is intended to be
di scharged or dismissed an order can be passed by the
enpl oyer against him provided he has paid such enpl oyee the
wages for one nmonth, and he has nmade an application to the
authority before which the proceeding is pending f or
approval of the action taken by him The requirenents of
the proviso have been frequently considered by Industria
Tri bunal s —and have been the subject-matter of decisions of
this Court as well. [t is now well-settled that the
requirenents of the proviso have to be satisfied by the
enpl oyer on the basis that they form part of the same
transaction; and stated generally, the employer must either
pay or offer the salary for one nonth to the enpl oyee before
passing an order of his discharge or dismssal, and nust
apply to the specified authority for approval of his action
at the sane tinme, or within such  reasonably short tine
thereafter as to formpart of the sane transaction. It is
also settled that if approval is granted, it takes effect
fromthe date of the order passed by the enployer for which
approval as sought. |f approval is not granted the order of
di smissal or discharge passed by the enployer is wholly
invalid or inoperative, and the enployee can legitimtely
claim too continue to be in the enmpl oynent of the enployer
notwi t hstanding the order passed by him dismssing or
di schargi ng hi mwords, approval by the prescribed authority
nakes the order of discharge or dismssal effective; in the
absence of approval such an orders is i nvalid and
i noperative in | aw

Sub-sections (3) & (4) of s. 33 deal with cases of protected
wor kmen, but wth the provisions contained in these two
subsections we are not concerned in the present _appeal
That |eaves s. 33(3) to be considered. This sub-section
requires that where an application is made under the proviso
to sub-s. (2), the specified authority has to

416

di spose of the application wthout delay; and | indeed, it
expressly prescribes that the said proceedi ngs nust be dealt
with as expeditiously as possible. This sub-section is
naturally limted to cases falling under sub-s. <(2). In

regard to cases falling under sub-s. (1), the enployer can
act only with the previous express sanction of t he
prescribed authority, and, therefore, there is no need to
made any provision in regard to an application which the
enpl oyer may make under sub-s. (1) requiring that the said
application should be dealt with expeditiously. That is the
general schene of s. 33.

it is quite clear that S. 33 inposes a ban on the enployer
exercising his comon-law, statutory, or contractual right
to term nate the services of his enployees according to the
contract or the provisions of |aw governing such service.
In all cases where industrial disputes are pending between
the enployers and their enployees, it was thought necessary
that such disputes should be adjudicated upon by the
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Tribunal in a peaceful atnosphere undisturbed by any
subsequent cause for bitterness or unpleasantness. It was,
however, realized that if the adjudication of such disputes
takes long the enployers cannot be prevented absolutely from
taking action which is the subject matter of s. 33(1) and
(2). The Legislature, therefore, devised a formula for
reconciling the need of the enployer to have liberty to take
action against his enployees, and the necessity for Kkeeping
the atnosphere calmand peaceful pending adjudication of
i ndustrial disputes. In regard to actions covered by s.
33(1), previous permssion has to be obtained by the
enpl oyer, while in regard to actions falling under s. 33(2),
he has to obtain subsequent approval, subject to the
conditions which we have already considered. 1In that sense,
it would be correct to say that the pendency of an
industrial dispute is in the nature of a condition precedent
for the applicability of s. 33(1) & (2). It would, prim
facie, ~seem to followthat as soon as the said condition
precedent ~ ceases to exist, s. 33(1) and (2) should also
cease to apply; and the |earned Solicitor-Ceneral for the
appel l ant-_has naturally |laid considerable enphasis on this
basi ¢ aspect of the matter.

It is also true that having regard to the conditions
precedent prescribed by s. 33(1) and (2), it may be possible
to describe the application nade by the enployer either
under s. 33(1) or under s. 33(2) as incidental to the nmain
i ndustrial dispute pending between the parties. We have
noti ced that such applications have to be made before the
specified authority which is dealing with the nmain indus-
trial dispute; and so, the argunent is that an incidental or
an interlocutory application which arises fromthe pendency
of the nmain industrial dispute, cannot survive the decision
of the main dispute itself. That is another aspect of the
matter on which the |earned Solicitor-Ceneral relies. He
urges that it is during the pendency of the main industria
dispute that s. 33 applies; that it applies inrelation to
wor knmen concerned with such main dispute; and that the

417

power conferred by it has to be exercised by the authority
before which the nmain dispute is  pending. These broad
features of s. 33 inpress upon the applications nade under
s. 33(1) and (2) the character of interlocutory proceedings,
and thus considered, interlocutory proceedings nust be
deened to cone to an end as soon as the nmain dispute -has
been finally determ ned.

On the other hand, there are several considerations which do
not support the argunent of the appellant that as soon as
the main industrial dispute is decided, the application made
by it for approval under s. 33(2) should automatically /cone
to an end. As we have already indicated, the application of
the appellant can., in a sense, be treated as an incidenta
proceeding; but it is a separate proceeding all the | sane,
and in that sense, it will be governed by the provisions of
s. 33(2)(b) as an independent proceeding. It is not  an
interlocutory proceeding properly so called in its ful
sense and significance; it is a proceeding between the
enpl oyer and his enpl oyee who was no doubt concerned wth
the main industrial dispute along with other enpl oyees; but
it is nevertheless a proceeding between two parties in
respect of a matter not covered by the said main dispute.
It is, therefore, difficult to accept the argunent that a
proceedi ng which validly cormmences by way of an application
made by the enployer under s. 33(2)(b) should automatically
cone to an end because the main dispute has in the nmeanwhile
been decided. What is the order that should be passed in
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such a proceeding, is a question which cannot be
satisfactorily answered, unless it is held that the proceed-
ing in question nust proceed according to |law and dealt with
as such.

In this connection it is significant that though the
Legi sl ature has specifically issued by s. 33(5) a directive
to the specified authorities to di spose of the applications
wi thout delay and act as expeditiously as possible, it has
not nade any provision indicating that if the decision on
the applications made under s. 33(2) is not reached before
the min dispute is decided no order should be passed on
such applications. There is little doubt t hat the
Legi slature intends that applications nade under s. 33(2)
should be disposed of well before the nmain dispute is
determ ned; but failure to provide for the automatic
term nation of such applications in case the nain dispute is
deci ded before such applications are disposed of, indicates
that the Legislature intends that the proceedings which
begin with an-application properly nmade under s. 33(2) nust
run their own course and nust be dealt with in accordance
with law. The direction that the said proceeding should be
di sposed of as expeditiously as possible enphasi ses the fact
that the legislature intended that proper orders should be
passed on such applications w thout delay, but according to
| aw and on the nerits of the applications thensel ves.

It is, however, urged by the | earned Solicitor-CGeneral that
it would be futile to allowthe present -application to
proceed any

418

further, because the appellant can proceed to dismss the
respondent notwi thstanding the fact that the Tribunal does
not accord its approval to its order in question. Thi s
argunent, in out opinion, is nmisconceived. It cannot be
denied that with final determ nation of the main | dispute
between the parties, the enployer’s right to termnate the
services of the respondent according to the ternms of service
revives and the ban inposed on the exercise of the said
power is lifted. But it cannot be overlooked that for the
period between the date on which the appellant ~passed its
order in question against the respondent, and the date when
the ban was lifted by the final determination of ~the nmain
di spute, the order cannot be said to be valid unless it
receives the approval of the Tribunal’ In other words, the
order being inconplete and inchoate until the approval is
obtai ned, cannot effectively ternminate the relationship of
the enpl oyer and the enpl oyee between the Appell ant and the
respondent-, and so, even if the main industrial dispute is
finally decided, the question about the wvalidity of the
order would still have to be tried and if the approval is
not accorded by the Tribunal, the enpl oyer woul d be bound to
treat the respondent as its enployee and pay him “his ful
wages for the period even though the appellant may
subsequently proceed to term nate the respondent’s services.
Therefore, the argunment that the proceedings if continued
beyond the date of the final decision of the main industria
di spute would becone futile and neaningless, cannot be
accept ed.

There s another aspect of this matter to which reference
must be nade. Section 33A makes a special provision for
adj udi cation as to whet her any enpl oyer has contravened the
provisions of s. 33. This section has conferred on
i ndustrial enployees a very valuable right of seeking the
protection of the Industrial Tribunal in case their rights
have been violated contrary to the provisions of s. 33.
Section 33-A provides that wherever an enployee has a
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grievance that he has been dismissed by his enployer in
contravention of s. 33(2), he may make a conplaint to the
specified authorities and such a conplaint would be tried as
if it was an industrial dispute referred to the Tribuna
under s. 10 of the Act. In other words, the conplaint is
treated as an independent industrial proceeding and an award
has to be pronounced on it by the Tribunal concerned.

Now, take the present case and see how t he acceptance of the
appel l ants argunent would work. As we have already pointed
out, in the present case the Tribunal has considered the
nmet-its of the appellant’s prayer that it should accord
approval to the proposed disnmissal of the respondent and it
has cone to the conclusion that having regard to the
rel evant circunstances, the approval should not be accorded.
If the appellant’s argument is accepted and it is held that
as soon as the main industrial disputes were finally deter-
m ned, the application nade by the appellant under s. 33(2)
auto magically came to an end, the respondent would not be
able to

419

get any relief against the appellant for the wongful
termination of his services between the date of the inpugned
order and the final® disposal of the nain i ndustria
di sputes; and this would nean that in . a case like the
present, s. 33A would be rendered nugatory, because the
enpl oyer having duly applied under s. 33(2)(b), the enpl oyee
cannot conplain that there has been a contravention of s. 33
by the enpl oyer, even though on the nerits the dismssal of
the enployee may not be justified.~ That, in our opinion,
could not have been the intention of the Legislature. Thi s
aspect of the matter supports the conclusion  that a
proceeding validly comenced under s. 33(2)(b) would not
automatically cone to an end nerely because the nain
industrial dispute has in the -meanwhile been finally
det er m ned.

It is of course true that under s. 33 the authority to grant
perm ssion or to accord approval (in cases falling under s.
33(1) and (2) respectively is vested in the Tribunal, before
which the nain industrial dispute.is pending, but that is
not an wunqualified or inflexible requirenent, because s.
33B(2) seens to pernmit transfers of applications before one
Tribunal to another, and in that sense, the argument urged
by the appellant that the condition that a specified
Tri bunal alone can deal with applications nade toit is an
i nflexible condi tion, cannot be accepted. We are,
therefore, satisfied that the Tribunal was right in over-
ruling the contention raised by the appellant that the
application nade by it for approval under s. 33(2)(b) ceased
to constitute a valid proceeding by reason of the fact /that
the main industrial disputes, the pendency of which had nade
the application necessary, had been finally decided.

Thi s question has been considered by several Hi gh Courts in
this country. The High Courts of Calcutta, Mdras and
Mysore have taken the view for which the | earned Solicitor-
General has contended before us, vide Alkali and Chemca
Corporation of India Ltd. v. Seventh Industrial Tribunal
West Bengal and Ors.(1); Mettur Industries Ltd. v. Sundara
Nai du and Anr.;(2) and Shah (A.T.) v. State of Msore and
Os.(3) respectively. On the other hand, the Kerala, the
Punj ab, and the All ahabad H gh Courts have taken the view
which we are inclined to adopt, vide Kannan Devan H Il Pro-
duce Conpany Ltd., Munnar v. Mss Al eyama Varghese and
Anr.;(4) Om Parkash Sharma v. Industrial Tribunal, Punjab
and Anr.;(5) and Anrit Bazar Patrika (Private) Ltd. v. Utar
Pradesh State Industrial Tribunal and Ors.(6) respectively.
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In our opinion, the forner view does not, while the latter
does, <correctly represent the true | egal position under s.

33(2) (b).

That takes us to the merits of the findings recorded by the
Tribunal in support of its final decision not to accord
approval to the

(1) [21964] Il L.L.J. 568. (2) [2963] Il L.L.J. 303.

(3) [1964] | L.L.J. 237. (4) [1962] Il L.L.J. 158.

(5) [1962] Il L.L.J. 272, (6) [1964] Il L.L.J. 53,

B(N) 3SCl - 14
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action proposed to be taken by the appellant against the
respondent. We have already indicated very briefly the
nature and effect of the said findings. The | earned

Solicitor-General no doubt wanted to contend that the said
findings were not justified on the evidence adduced before

the Tribunal. W did not, however, allow the |earned
Solicitor-Ceneral to develop this point because, in our
opi ni on, the findings in question are based on the

appreciation of oral evidence, and it cannot be suggested
that there is no |legal evidence on the record. to support
t hem Usual Iy, this Court does not under Art. 136 of the
Constitution entertain a plea that the findings of fact
recorded by the Industrial Tribunal are erroneous on the
ground that they are based on a m sappreciation of evidence.
The propriety or the correctness of the findings of fact is
not ordinarily allowed to be chall enged in such appeals.

The result is the appeal fails and is dismssed with costs.
Appeal dism ssed.
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