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Chal l enge in this appeal is to the judgnent rendered by a
Di vi sion Bench of the Gujarat Hi gh Court partly allow ng the
Letters Patent Appeal filed by the present appellant.

Background facts in a nutshell are as foll ows:

The respondent (hereinafter referred to the 'worknman')
was enpl oyed with the appell ant-Guj arat St at e Road
Transport Corporation (hereinafter referred to as the
"Corporation’) as a driver. Wile-driving a corporation vehicle
respondent caused an accident asa result of which a child
aged about 8 years died. Crimnal proceedings were initiated
agai nst the workman but he was acquitted. A claimpetition
cl ai m ng conmpensation was filed under the Mdtor Vehicles Act,
1988 (in short "M V. Act’) and the Corporation paid
conpensati on of about Rs.45,6000/- to the claimants.
Departnmental proceedings were initiated agai nst the worknman
and he was found guilty. H's negligence of duty as well as
charge of m sconduct were held to have been proved.
Accordingly, he was dism ssed fromservice. A reference was
made under Section 10(1)(c) of the Industrial Disputes Act,
1947 (in short 'Act’) to the Labour Court, Ahmedabad. The
Presiding Oficer cane to hold that since the workman was
acquitted in the crimnal case, a contrary viewin the
departnmental proceedi ngs was not pernissible. Accordingly,
reinstatenment was directed w thout back wages by order dated
11.5.1990. Imedi ately thereafter respondent-worknman was
reinstated and the Award of the Labour Court was not
chal | enged by the Corporation. Subsequently, in Novenber,
1991, the workman filed wit petition before the H gh Court,
guestioni ng correctness of the refusal of back wages. By order
dated 21.9.2000 wit petition was allowed by a |l earned Single
Judge who directed paynent of full back wages fromthe due
date till the date from which he was reinstated along with
running interest @6% p.a. Corporation filed Letters Patent
Appeal before the High Court. By the inpugned judgnent the
Di vi sion Bench reduced back wages to 75% i nstead of ful
back wages as directed by the | earned Single Judge.

Learned counsel for the appellant subnmitted that the
vi ew taken by the Labour Court about the effect of acquittal is
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clearly contrary to |aw. The Corporation had to pay
conpensati on of about Rs.45,000/- to the claimants. The
respondent was earlier also responsible for several acts of
m sconduct. In fact, there were nore than two dozen

proceedi ngs. The Labour Court while deciding on the question
of entitlenment of back wages had taken note of this aspect.
Unfortunately, neither the | earned Single Judge nor the

Di vi si on Bench took note of it. Further, conclusions that
whenever reinstatenent is directed, paynment of back wages is
the natural corollary is contrary to | aw.

Learned counsel for the respondent on the other hand
submi tted that though neither the | earned Single Judge nor
the Division Bench has referred to the earlier acts of
m sconduct, that has norel evance. The acci dent occurred
because of inaction by theauthorities to take note of the
intimation by the respondent-workman about the defect in the
several vital parts of the vehicle.

The order's of both the | earned Single Judge and the

Di vi sion Bench suffer fromseveral infirmties. First and
forenpst, mere acquittal in acrimnal case does not have the
effect of nullifying the decision taken in the departnenta
proceedi ngs. They operate in different areas of considerations.
This position was recently highlighted by a three-Judge Bench

of this Court in Noida Entrepreneurs’ Association v. Noida and
Os. (WP. (C No.150 of 1997 with WP. (C) 529 of 1998

deci ded on 15.1.2007).

When fixing the back wages several factors need to be
noted. It is a well settled position in |aw that on the finding
that termination was not |awful there is no automatic
entitlenent to full back wages. |In Hindustan Tin Wrks Pvt.
Ltd. v. The Enpl oyee of Hi ndustan Tin Wrks Pvt. Ltd, and
O's. (1979 (2) SCC 80), a three three-judge Bench of this
Court laid down:

“I'n the very nature of things there cannot be a
straight-jacket fornula for awarding relief of

back wages. Al relevant considerations wll

enter the verdict. More or less, it would be a

noti on addressed to the discretion of the

Tri bunal . Full back wages woul d be the nornal

rule and the party objecting to it nust

establish the circunmstances necessitating

departure. At that stage the Tribunal will

exercise its discretion keeping in view all the

rel evant circunmstances. But the discretion

must be exercised in a judicial and judicious

manner. The reason for exercising discretion

nust be cogent and convinci ng and nust

appear on the face of the record. Wien it is

said that sonmething is to be done within the

di scretion of the authority, that sonething is

to be done according to the rules of reason and

justice, according to law and not hunour. It is

not to be arbitrary, vague and fanciful but

| egal and regul ar (See Susannah Sharp v.

Wakefield, [1891] AC 173, 179)".

In P.G 1. of Medical Education and Research, Chandi garh

v. Raj Kumar (2001 [2] SCC 54), this Court found fault with
the Hi gh Court in setting aside the award of the Labour Court
which restricted the back wages to 60% and directing paynent
of full back wages. It was observed thus:

"The Labour Court being the final Court of
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facts cane to a conclusion that paynent of

60% wages woul d conmply with the requirenent

of law. The finding of perversity or being
erroneous or not in accordance with | aw shal
have to be recorded with reasons in order to
assail the finding of the Tribunal or the Labour
Court. It is not for the High Court to go into
the factual aspects of the matter and there is
an existing limtation on the Hi gh Court to that
af fect."

Agai n at paragraph 12, this Court observed:
"Paynment of back wages having a discretionary
el enent involvenent in it has to be dealt with
in the facts and circunstances of each case

and no straight-jacket formula can be evol ved,

t hough, however, there is statutory sanction to
direct paynment of back wages inits entirety."
[ See: Hi ndustan Mdtors Ltd. v. Tapan Kunar
Bhat t acharya and Anr. (2002 AIR SCW

3008)]."

Addi tional ly, 'the Labour Court had taken note of the
previous acts of m sconduct by the workman whil e denying
the back wages. That aspect was conpletely |ost sight of by
the |l earned Single Judge as well as the Division Bench. Merely
because the Corporation did not challenge the order of
rei nstatement that does not |ead to a conclusion that it
accepted any illegality in the departnmental proceedings. As a
matter of fact, the Labour Court clearly noted that the
wor kman admitted the legality and propriety of the inquiry
hel d agai nst him

In the aforesaid circunstances, the inevitable conclusion
is that the direction of paynent of back wages cannot be
sustai ned. The orders passed by the | earned Single Judge as
partly nodified by the Division Bench stand set aside to the
af oresai d extent.

The appeal is allowed wi thout any order as to costs.




