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Thi s appeal by special |eave inpugns the judgnent dated 8.12.2000
rendered by the Division Bench of the Delhi H gh Court in an appea
RFA (0S) No. 19 of 1989. The Division Bench overturned the decree
granted by the | earned Single Judge and dism ssed the suit of the origina
plaintiff. Legal representatives of the original plaintiff are appellants before
us while the three defendants inthe suit ( Union of India, State of Punjab
and Sukhjit Singh) are respectively the respondents before us. For the sake
of conveni ence, we shall refer to the parties as arrayed in the suit.

Facts :

The plaintiff instituted asuit in 1960 before the Cvil Court at Delh
which ultimately cane to be transferred to the Original Side of the Del hi
H gh Court and was di sposed of by alearned Single Judge. The suit was for
declaration of title to the property being | and and building situated at 3,
Mansi ngh Road, New Del hi .

By an indenture of |ease dated 13.7.1921, Khan Bahadur Abdu

Hamid, the then Chief Mnister of Kapurthala State, had been granted a
perpetual |ease of the plot of |and situate at 3, Mansi ngh Road, New Del hi.

He raised a construction thereupon called ’'Kapurthal a House”. It is this |land
together with the structures thereupon which is the subject matter of the suit
and shall henceforth be referred to as 'the suit property’.

Khan Bahadur Abdul Hamid sold the house to Jagatjit Singh, the then
Mahar aj a of Kapurthala, by a registered sale deed dated 19.1.1935. The
records of the Land and Devel opnent O fice were nutated and Maharaj a
Jagatjit Singh was recorded as the owner of the suit property.

The title to the suit property was clainmed by the plaintiff on the

ground that the plaintiff had purchased the suit property by a registered sale
deed dated 10.1.1950 for a consideration of Rs. 1.50 |lacs from Maharaj a
Param it Singh, son of |ate Maharaja Jagatjit Singh, erstwhile Ruler of
Kapurthala State, who was the rightful owner thereof and in whose nanme the
property stood nutated in the official records of the Governnent at the
material tine.

Kapurt hal a was a Sovereign State (1928\0261948) till its nerger in

"Patiala and East Punjab States Union’ (hereinafter referred to as ' PEPSU )
and subsequent nerger of PEPSU into the Dom nion of India.

It is the case of the plaintiff that Maharaja of Kapurthala, Jagatjit
Si ngh, owned properties extensively, sone of which were owned by
Kapurthala State, (also referred to as ’'Kapurthala Darbar’) while sone
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others were owned by himin his personal capacity purchased out of the
personal funds of the Maharaj a.

The plaintiff claimed that the suit property was one such property
whi ch had been bought by Maharaja Jagatjit Singh out of his personal funds
and, hence, it was the personal property of the said Miharaja.

The plaintiff pleaded that on 1.3.1937 Lt. Col. C P. Fisher, the then
Prime Mnister of Kapurthala State, had prepared an aide nemoire in
respect of the financial arrangements pertaining to bifurcation of Qudh estate
income and rest of the Kapurthala State incone and other matters. There is
no dispute that in this aide nenoire Lt. Col. Fisher had listed out the
properties held by the Kapurthala State and the private properties of the
Maharaj a separately. It is also conmon ground that the suit property was
described as State property in this aide nenbire prepared by Lt. Col. Fisher

The plaintiff alleged that on 1.1.1940 the then Maharaja of Kapurthal a

State in his capacity as a Sovereign Ruler of the State had issued a
"command’ ‘under the signature of Tika Raja, (heir apparent), President State
Counci |l ; ‘commanding that in future all the houses in Missoorie and
Kapurthala House in New Del'hi woul d be considered as his personal and
private property and that theaide menoire dated 1.3.1937 shall be

i noperative and ineffectual so far as the said properties were concerned.

Maharaj a Jagatjit Singh died sonetine in 1940 and all his properties
i ncluding the suit property passed on to his eldest son Paranjit Singh, who
becanme the Maharaja of Kapurthal a and was recogni sed as such by the
CGovernment of India. The plaintiff claimed that by a duly registered deed of
conveyance dated 10.1.1950 Maharaja Paranjit Singh had sold and
conveyed the suit property jointly to the plaintiff and one Dewan Jarman
Dass for a consideration of Rs. 1.50 lacs.” It is also the plaintiff’s case that,
subsequently, Dewan Jarnmani Dass, who had been shown as vendee only
for the purpose of 'convenience’, conveyed-all his right, title and interest in
the suit property to the plaintiff by a duly registered indenture of transfer
dated 21.2.1951. Thus, the plaintiff clainmed that he had full title to the suit
property and sought the declarationand reliefs as indicated.

If history had not overtaken him the plaintiff perhaps would have had
no probl em for successful culmnation of his suit. Historical developrments
left their inpact on the aforesaid transaction the plaintiff had with the
Mahar aj a of Kapurthala and for that reason they need careful notice.

The | ndependence Act was enacted in 1947 and all the independent

Sovereign Rulers of the States in India were successfully persuaded to sign

i nstruments of accession. As recorded in the 'Wite Paper on |Indian States’
publ i shed by the Governnent of India in 1948 (of which judicial notice has
been taken by this Court in several cases), the strategy adopted by the
CGovernment of India i mediately before i ndependence was to persuade

i ndividual States to sign instrunents of accession for accession of the States
to the Dominion of India on three subjects, nanely, defence; external affairs
and comuni cati on.

The accession of the Indian States to the Dom nion of India was the
first phase of the process of fitting theminto the constitutional structure of
India. The second phase which rapidly followed, involved a process of two-
fold integration, the consolidation of States into sizeable admnistrative
units, and their denocratisation .

VWere there were small States, they were persuaded to form Unions

of States on the basis of full transfer of power fromthe Rulers to the people.
These Unions were to be headed by a Raj pramukh as the constitutional head

of the State who was to be elected by the Council of Rulers .

Pursuant to this strategy, the Rulers of all individual States were
persuaded to enter into an instrument of accession dated 16.8.1947 with the
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Government of India. This was then foll owed by covenants between

different Rulers by which the Unions of States was brought into existence,
which were to be finally nerged into the Domi nion of India.

As far as the present appeal is concerned, it is significant that the
States of Kapurthala, Jind, Nabha, Faridkot, Mlerkotla and the States of
Nal agarh and Kal sia canme together and entered into a covenant on 5.5.1948.
The Division Bench has reproduced the full text of the covenant executed on
5.5.1948 by the Seven Rulers including the Maharaja of Kapurthala by

which the erstwhile seven States nerged into a Union of States. The
general effect of the said covenant was that the covenanting States agreed to
unite and integrate their territories in one State with a comon executive,
| egi slature and judiciary by the name of ’Patiala and East Punjab States

Uni on’ (PEPSU) which was referred to in the covenant as ’'the Union’

Articles VI and Xl | of the said covenant provided as under

"ARTI CLE VI

(1) The Rul er of each covenanting State shall, as
soon as may be practicable, and in any event not |ater
than the 20th of ‘August, 1948, nmake over the

admi ni stration of his State to the Raj Pramukh and

t her eupon -

(a) all rights, ‘authority and jurisdiction bel ongi ng
to the Rul er which /appertain, or are incidental

to the Governnent of the Covenanting States

shall vest in the Union and shall hereafter be

exerci sable only as provided by this covenant

or by the Constitution to be framed thereunder

(b) all duties and obligations of the Ruler
pertaining or incidental to the Governnent of
the Covenanting State shall devolve on the

Uni on and shall be di scharged by it;

(c) all the assets and liabilities of the Covenanting
State shall be the assets and liabilities of the
Uni on, and

(d) the mlitary forces, if any, of the Covenanting
State shall become the mlitary forces of the

Uni on.

ARTI CLE XI |

(1) The Rul er of each Covenanting State shall be

entitled to the full ownership, use and
enjoynment of all private properties (as distinct
from State properties) belonging to himon the
date of his naking over the adm nistration of
that State to the Raj Pranukh.

(2) He shall furnish to the Raj Pranukh before the
20t h day of Septenber, 1948, an inventory of

all the i movabl e properties, securities and

cash bal ances held by himas such private

property.

(3) If any dispute arises as to whether any item of
property is the private property of the Ruler or

State property, it shall be referred to such

person as the CGovernnent of India may

nom nate in consultation with the Raj Pranukh
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and the decision of that person shall be fina
and binding on all parties concerned.

Provi ded that no such dispute shall be so
referable after the 31st of Decenber, 1948."

The organisation of the different organs constituting the
admini stration of the PEPSU was indicated in the covenant. There were
al so an el ected Raj Pramukh and an Up-Raj Pramukh who were to be
appointed in the manner indicated in the covenant for carrying out the
adm nistration of the PEPSU There were several other details with regard
to the Union of PEPSU and for privy purses to be paid to each of the
erstwhile Rulers. To thi's covenant, the Governnent of India in the Mnistry
of States was a party and the Governnent of India declared: "The
Government of India hereby concur in the above Covenant and guarantee
all its provisions." The said covenant was signed on behalf of the
Governnment of I ndia by V.P. Menon, then Secretary to the Governnent of
India in the Mnistry of States.

The White Paper on Indian States further records that on 15.7.1948
the Patial a and East Punjab States Union was inaugurated. Soon thereafter,
the second step of integration took place.

Then foll owed correspondence between the Maharaja of Kapurthal a

and the CGovernnent of India on the issue of fixing his privy purse as well as
bi furcation and recognition of the properties owned by himinto State and
private properties.

The Maharaj a of Kapurthal a kept pleading with the Governnment of

India that he had ruled the State of Kapurthala as a nodel Ruler; that in
recognition of his signal services to the British Government he had been
granted the estates in Qudh income fromwhich he was graci ous enough to
divert to the State treasury of Kapurthala as Kapurthal a i ncome was very
low;, that his personal income from Qudh estates and the State inconme of
Kapurthal a were merged till 1937 and that it was only as the result of the
efforts of Col. Fisher that a bifurcation was made with the Oudh estates
bei ng earmarked as personal incone of the Maharaja. The Mbharaj a,
therefore, pleaded with the Government of |ndia that some of the inmovable
properties purchased by hi moutside Kapurthala State such as in Missoorie
and Del hi be permitted to be retained by himas his private properties and
that the Governnment of India should declare themto be so.

The White Paper on Indian States indicates that the case of each Ruler

was considered individually and a decision was taken in each case

dependi ng on the facts and circunmstances pertaining thereto. Paragraph 157

in Part VIl of the Wiite Paper on Indian States places on record the manner

in which the Government of India solved this conpl ex problem of

di stingui shing between private properties and State properties owned by the
Rul ers. The State properties were nerged finally into the Dom nion of India
while certain properties recognised as private properties were pernitted to

be retai ned under the full ownership of the erstwhile Rulers. Para 157 of the
VWi te Paper on Indian States reads as follows:

"157. In the past the Rulers made no distinction between
private and State property; they could freely use for
personal purposes any property owned their respective
States. Wth the integration of States it became necessary
to define and denarcate clearly the private property of the
Rul er. The settlenent was a difficult and delicate task
calling for detailed and patient exanm nation of each case.
As conditions and custons differed from State to State
there were to precedents to guide and no clear principles
to follow. Each case, therefore, had to be decided on its
merit. The CGovernment of India were anxious that the
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new order in States should be ushered in in an atnosphere
free fromany controversies or bitterness arising from any
unhappy | egacy of the past. A rigid and legalistic
approach woul d have detracted fromthe spirit of good-

wi Il and accommodation in which the politica

conpl exi on of the States had been so radically altered.

By and large the inventories were settled by di scussion
bet ween the representatives of the Mnistry of States, the
Rul ers concerned and the representatives of the
Governnents of the Province or the Union as the case

may be. The procedure generally adopted was that after
the inventories had been received and scrutinised by the
Provincial or the Union Government concerned and after

the accounts of the States taken over had been exani ned,
the inventories were discussed across the table and settled
in aspirit of give and take.  In all discussions with the
Rul ers of the States form ng Unions, the Rajpranukhs

were associ ated; the private properties of Rajpranukhs
were settled by the Governnent of India in inform

consul tation with the Prenmiers of the Unions. This

net hod made it possible to settle these properties on an
equi tabl e basis within a remarkably short period and

wi t hout recourse evenin a single case to arbitration. The
settlenents thus nade are final as between the States and
the Rul ers concerned."

Al t hough, generally, user was-the criterion for distinguishing State
property from private property, there was no such hard and fast rule, and
dependi ng on the facts and circunstances of ~each case appropriate decision
was taken by settlenent with the Ruler concerned. This process was
obviously a |ong one stretching from 20.9.1948 (the | ast date for furnishing
to the Raj Pramukh the inventory of all the inmovabl e properties, securities
and cash bal ances held by the Rulers as private property) till the actual date
of the decision. Article XlII of the covenant of accession provided that if
there was a dispute as to whether any itemof private property of the Ruler
or State property, it would be decided by a noni nee of the Governnent of
India appointed in consultation with the Raj Pramukh and the decision shal
be final and binding on all parties concerned, provided that no such dispute
was referable after 31.12.1948. According tothe recitals in the Wite
Paper, in all cases the decision jointly taken by the CGovernnent of India
after discussion with the Rul er concerned and the Raj Pranukh was
accepted by the Ruler and no case was referred for arbitration as provided
under Article XIl of the covenant.

The correspondence between Maharaja of Kapurthala, Jagatjit Singh
his son Paramjit Singh (Tika Raja) with the Governnment of I|ndiia which has
been extensively quoted in the judgnents of the [earned Single Judge and
the Division Bench bears out what is stated in the Wite Paper. The tenor of
the letters witten by the Maharaja to the Government of I|ndia does not
i ndicate that the Maharaja was raising a dispute with regard to the
i movabl e properties outside Kapurthala State. On the contrary, the tenor
of the correspondence emanating fromthe Maharaja suggests that, having
agreed to the decision taken in the neeting with the Governnent of India's
representatives he was attenpting to prevail upon the Governnent of India
to declare sone of the properties as his personal properties for reasons
whi ch he advanced. It is interesting to notice that at no point did the
Mahar aj a of Kapurthal a take up the stand that the properties owned outside
the Kapurthala State, particularly the suit property in Delhi, was beyond the
purvi ew of the covenant and was his exclusive personal property.

Duri ng the ongoing process of identification and bifurcation of the

i movabl e properties into State and personal properties, Mharaja Jagatjit
Singh attenpted to sell some land. On coming to know of the nmove of the
Maharaj a, on 19.3.1949 a tel egram (Ex. D2W/ 1) was sent by the Raj
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Pramukh to Maharaja Jagatjit Singh calling upon himto refrain from doing
so when the process of identification of properties was going on

Whil e the discussions with the Governnent of India for identification

and cl assification of inmovable properties held by the Maharaja of

Kapurthal a were still going on, it appears that Dewan Jarnmani Dass, then

Chief Mnister of Kapurthala State, prevailed upon the Maharaja to quietly

sell the property jointly to himand the original plaintiff, late RM Seksaria
Al t hough, the Division Bench of the High Court has nmade scathing remarks

that Dewan Jarmani Dass had acted cl andestinely and nmalafide in order to

grab the property even before the decision of the Government on the nature

of the property, it is unnecessary for us to pronounce on these facets of the
matter for the decision on |legal issues does not turn upon these findings.

The Governnment of |ndia was not aware of the sale and conveyance
of the suit property to Dewan Jarmani Dass and the plaintiff, till or about
6.3.1950. It is only thereafter that a discussion took place on 7.3.1950
bet ween the representatives of the Government of |ndia headed by V.P.
Menon, Secretary, Mnistry of States and the Maharaja of Kapurthala. The
m nut es which were recorded on 11.3.1950, with reference to the suit
property, state:

"The sal e of Kapurthala House in Del hi should be
revoked. The vendee shoul d be asked to refund the
consi deration nmoney to Hi s Hi ghness. This decision was
conmuni cated to Dewan Jarnani Dass by Secretary."

On 14.3.1950, Paranjit Singh, who had by then becone the Maharaja

of Kapurthala State, wote to V.P. Menon, Secretary, Mnistry of States in
which he referred to the previous talk on the issue and said:

"Since ny talk | find that present owner of the House

i.e. Ms Jarnani Dass and Seksaria Brothers are not

prepared to voluntarily rescind or cancel the sale

deed of Kapurthal a House in their favour."

He further stated:

"That nmy secretary, Shanti Sagar Mhendra, had been
aut horised to pay the ampbunt of Rs. 1.50 lacs to Ms
Jarmani Dass and Seksaria Brothers and get back the
Kapurthal a House at New Del hi if they so agree and have
the sale deed registered in his owm nane. In case this is
not possible | request you to please be good enough as to
see that Kapurthal a House, New Del hi, is declared ny
personal and private property and | amnot rmade to return
the noney." (enphasi's ours)

This does not at all sound |ike any assertion of title to the suit property, but
nore like an inploration to the Government of India to declare the property

as private property so that Maharaja was not required to refund the noney

whi ch he had taken from M s Dewan Jarnani Dass and Seksaria Brothers.

The determ nation of the issue as to whether the suit property was the
private property of the Ruler of Kapurthala State recognised as such by the
CGovernment of India or whether it was the State property of Kapurthal a
State, which nerged into the PEPSU and thereafter transferred by the
CGovernment of India to the State of Punjab (Defendant No. 2), is crucial and
decides the fate of the present litigation. It is crucial because the plaintiff
clains title fromthe Maharaja of Kapurthala; if the Maharaja’s title to the
suit property was good, then the plaintiff has good title; conversely, if the
Maharaja had no title to the suit property as on the date of the conveyance
dated 10.1.1950, then the plaintiff gets no title and, therefore, his suit mnust
fail. Nenp dat quoad non habet.
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The Commands of 1940 and 1948:

The plaintiff attenpted to prove his title by showing that the Miharaja
had a good title because the suit property was the private property of the
Mahar aj a bought from his personal funds and not the State property of
Kapurt hal a purchased from State funds. Despite the allocation made by the
ai de menoire on 1.3.1937 prepared by Col. Fisher, the plaintiff’'s case is that
by reason of the subsequent command of the Maharaja dated 1.1.1940 the
classification nade by the aide nmenpire was overridden and the property
remai ned as personal property of the Maharaja. Consequently, under the
covenant it was bound to be recogni sed as personal property which was
guar ant eed under the covenant. Since the suit property was the persona
property of the Maharaja, the Maharaja had good title which had passed to
the plaintiff, is the line of argunent of the plaintiff. A nunber of |ega
argunents in support and vol um nous docunents have been placed on
record. The Division Bench of the H gh Court meticul ously considered
everyone of the documents on record and totally disbelieved the case of the
plaintiff as to the existence of this alleged conmand of the Miharaja dated
1.1.1940 and another alleged conmand dated 11.8.1948 declaring the suit
property as his private property. There is serious controversy as to whether
the sai d docunents were ever i ssued, whether the said docunments were
proved on record, and if so, what the |egal consequences would be. W may
add here that, apart fromthese two di sputed docunents, the only other
docunent in which there is any reference to the command of 1940 (w t hout
indicating the specific date) is a letter dated 11.4.1950 witten by Dewan
Jarmani Dass to V./P. Menon which appears to have been witten: "in order
to clear nmy position and to clear sonme m sunderstanding" as to the sale of the
said property to Dewan Jarnmani Dass. In-this letter, it is stated that Mbharaja
of Kapurthala in 1940 passed an orderin unequivocal terms that 'Kapurthal a
House’ shoul d be considered as hi's personal property. Hence, Dewan
Jarmani Dass said this should be treated as personal property of the Mharaja
and, consequently, his own rights should remai n protected.

Havi ng carefully perused the docunents placed on record, and

consi dered the argunments of the | earned counsel, we are inclined to agree

with the findings of the D vision Bench about both these docunents. As to

the command of 1940, it has been hel'd proved by the | earned Single Judge

only on the basis of adverse inference and secondary evidence. The Division
Bench has correctly pointed out the circunstances under whi ch secondary

evi dence coul d have been let in did not exist at all. The inconsistency in the
pl eadings as to the particulars of the docunents led to the resulting confusion
in the defendants adm tting possessi on and denyi ng possession in succession
One thing, however, strikes us that in the entire correspondence, which the
Mahar aj a cont enporaneously had up to the sale of the suit property, there

was no reference to this command at all. Wiile it nay not be possible to

agree with the positive conclusion drawn by the Division Bench that this
comand was fabricated and clandestinely inserted by the plaintiff in.the
records of the Archives Department, we too agree that these documents have

not been proved in accordance with |aw.

The Division Bench of the High Court rightly points out that the aide
menoire prepared by Lt. Col. Fisher on 1.3.1937 indubitably declared that
House in Del hi was a "State House". This docunent was signed by Col .
Fisher in his capacity as Prinme Mnister as also by the Rul er of Kapurthal a.
There is no dispute about this docunent, or that it had been signed by the
Rul er of Kapurthala. |In other words, as early as 1.3.1937, the Maharaja of
Kapurt hal a accepted that the House in Delhi (the suit property) was State
property. It would appear that in order to help the plaintiff in his suit, the
third defendant, who is the grand son and successor of the Maharaja, and the
plaintiff, introduced the theory that the Maharaja by his Conmands dated
1.2.1940 and 11.8.1948 had nullified the effect of Lt. Col. Fisher’s aide
menoire dated 1.3.1937.

The fact that there was no reference whatsoever to these docunments in
any of the contenporaneous correspondence between the Rul er of
Kapurt hal a and the Government of India | ends credence to the dubitable
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nature of these two docunments. |In fact, at no point of tinme did the Maharaja
put forward a claimwith the Governnent of India that the suit property had
ceased to be State property and becone his private property by reason of his
af oresai d conmands or otherwi se. As we have already noticed, the tone and
tenor of the correspondence between the Maharaja and the Governnent of

India during the material period was abjectly supplicant and denonstrated
only an anxiety on his part to protect his privy purse and to bargain for
certain concessions fromthe Governnent. Never was there an assertion of
rightful title to the suit property, his efforts being directed towards wresting
greater concessions. The Division Bench has rightly anal ysed the evidence

on record and canme to the finding that till 1934, the income from Qudh
estates and Kapurthala State were treated as one consolidated account. It was
only on the advice of the Lt. Col. Fisher that the accounts were separately
mai ntai ned after 1936. Even in the Note dated 28.5.1948 (Vol. 9 page 17)
sent by the Maharaja and the Tika Raja, President of State Council to V.P.
Menon, Secretary, Mnistry of States, it is pointed out that the inconme from
Qudh estates were nerged in the.income of Kapurthala State upto 1934, and

it was bifurcated only on the recommendation of Lt. Col. Fisher. The reason
for this i's explained thus:

"This step was taken only with the idea of earnmarking the

i ncome of the Qudh estates for ny Cvil List. As it has

been ny desire for sone tine to amal gamate once again

the incone of nmy Qudh estates with the revenue of nmny

State, | ampleased to order that steps should be taken

with regard to the amal'gamati on of the OQudh estates with

the Kapurthala State."

Thereafter, the Maharaja pl eads hi s case that he should be granted
Rs. 25 lacs to be transferred to his househol d account out of the State
Reserve Fund

On 4.6.1948, the Mnistry of States wote to the Maharaja that
transferring such a large anobunt would invite serious public criticismand
woul d not be acceptable to the Governnent. Discussions followed
thereafter. The Maharaja took the advice of Chaudhary N amat Ul ah, a
retired Judge of the All ahabad H gh Court, and addressed a note dated
24.8.1948 to the Chief Mnister of Kapurthala. Even in the nenorandumthe
pl ea nade was with regard to injustice that was likely to result: "if ny privy
purse is determined solely on the basis of the revenue of the Kapurthala State
Property". The aide nenoire prepared by the Maharaja in July, 1948 (Ex.

D2/5) also reiterates this

In view of this clear evidence, the Division Bench was justified inits
finding that the Maharaja of Kapurthala had clearly admtted that the incone
fromQudh estates forned an integral part of State of Kapurthal aand al

along nmaintained in his correspondence w th the Governnent of /I ndia that

the nature of the suit property could not be decided nerely fromthe source
of incone aspect.

Article 363 of the Constitution of India / Act of State:

For the appellants, it was contended that the source of income was not

really the index of the nature of the property, nanmely, whether it was State
property or private property of the Maharaja, but that the principle adopted at
the time of accession was the principle of user of the property.

The | earned counsel for the appellants urged that the evidence on

record shows that the suit property in Del hi had been personally used by the
Maharaja all along and at no point of tinme was it used for State purposes.
Hence, he contended that this property was the private property of the
Mahar aj a.

Even assuming that the | earned counsel for the appellants nmay be right

in his contention that applying the test of user the suit property was liable to
be deternmined to be the private property of the Maharaja, the question that
arises is: Didthe Government of India recognise the suit property as the
private property of the Maharaja? If they did not, could a suit be maintained
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for a declaration that the suit property was the private property of the
Maharaj a? Answering this question, the D vision Bench holds that the suit
was not naintai nable and barred by reason of Article 363 of the Constitution
of I ndia.

The | earned counsel for the State of Punjab and the Union of India

contended that the suit of the plaintiff was clearly barred and the court had
no jurisdiction to entertain the suit by reason of Article 363 of the
Constitution of India. Article 363 reads thus:

"363. Bar to interference by courts in disputes

arising out of certain treaties, agreenents, etc.\027

(1) Notwi thstanding anything in this Constitution but
subject to the provisions of article 143, neither the
Supreme Court nor any other court shall have

jurisdiction in any dispute arising out of any provision of
a treaty, agreenent, covenant, engagement, sanad or

other simlar instrunent which was entered into or
execut ed before the comencenent of this Constitution

by any Rul'er of an I'ndian State and to which the

CGover nrent _of the Dom nion of India or any of its
predecessor Covernnents was a party and which has or

has been continued in operation after such

commencement, or in any dispute in respect of any right
accrui ng under or any liability or obligation arising out
of any of the provisions of this Constitution relating to
any such treaty, agreenent, covenant, engagenent,

sanad or other simlar instrunment.

(2) Inthis article-

(a) "Indian State" neans any territory recogni sed before
the commencenent of this Constitution by Hi s Mjesty

or the Governnment of the Dom nion of 1Indiaas being

such a State; and

(b) "Ruler™ includes the Prince, Chief or other person
recogni sed before such comencenent by H's Majesty

or the Governnment of the Dom nion of India as the Ruler
of any Indian State."

Counsel for the State of Punjab contended that the act of accession of
Kapurthala State to the Dom ni on of India, which was brought about by an
i nstrunment of accession dated 16.8.1947 resulting in the Union of PEPSU
conmng into being on 15.7.1948 as well as the execution of the covenant
dated 5.5.1948 between the Maharaja and the Governnment of I|ndia, were
acts of the State. They were the resultants of exercising political power
whi ch coul d not be questioned in the nunicipal courts. Learned counse
pl aced heavy reliance on the judgnent of the Constitution Bench of Seven
| earned Judges of this Court in State of Qujarat . v. ~Vora Fiddal
Badruddin M thibarwal a .

In Vora Fiddali (supra) a Constitution Bench of this Court had
exam ned whet her the CGovernnment of India was bound to recogni se and
i mpl enent the rights created by a "Tharao" of the Ruler-of the erstwhile
Sant State granting special rights with regard to certain forests after the
Maharaj a of Sant State had by an instrunent of nerger agreenent dated
19.3.1948 acceded to the Dominion of India, the Government of India,
havi ng refused to recogni se any rights flow ng under the grants made under
the ' Tharao’ of the erstwhile Ruler. The Constitution Bench approved of the
followi ng dicta of Lord Dunedin in Vaje Singhji Jorwar Singh v.
Secretary of State for India
"When a territory is acquired by a sovereign state for the
first time that is an act of State. It matters not how t he
acqui sition has been brought about. It may be by
conquest, it may be by cession following on treaty, it may
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be by occupation of territory hitherto unoccupied by a
recognised ruler. 1In all cases the result is the sane. Any
i nhabitant of the territory can nmake good in the nunicipa
courts established by the new sovereign only such rights

as that sovereign has through his officers, recognised.

Such rights as he had under the rule of predecessors avai

hi mnothing. Nay nore, even if in a treaty of cession it is
stipulated that certain inhabitants could enjoy certain
rights, that does not give a title to those inhabitants to
enforce these stipulations in the nunicipal courts. The
right to enforce remains only with the high contracting
parties."

It al so expressly disagreed with the ratio of an earlier judgenent of this
Court in Virendra Singh & Os.. v. The State of Utar Pradesh that such
grants were merely voidabl e and continue to bind the parties till they were
expressly revoked by the new Sovereign. The mgjority judgnment in Vora

Fi ddali (supra) rendered by Hi dayatullah, J. succinctly sets forth the concept
of 'Act of State” in the follow ng words

"To begin with, this Court has interpreted the integration

of Indian States with the Dominion of India as an Act of

State and has appliedthe lawrelating to an Act of State

as laid down by the Privy Council in a long series of

cases beginning with Secretary of State in Council for

India v. Kamachee Boye Saheba and ending with

Secretary of State v. Sardar Rustam Khan and

QO her . The cases on this point need not be cited.

Ref erence may be made to Ms Dal m a Dadri Cenent

Co. Ltd. v. Comm ssioner of Income-tax , The State

of Saurashtra v. Menon Haji Ismali Haji , Jaganath

Agarwala v. State of Orissa , and State of

Saurashtra v. Jamadar Mhamed Abdulla and

O hers . In these cases of this Court, it has been laid

down that the essence of an Act of State is an arbitrary

exerci se of sovereign power on principles which are

paramount to the Minicipal Law, against an alien and the

exerci se of the power is neither intended nor purports ' to

be legally founded. A defence that the injury is by an Act

of State does not seek justification for the Act by

reference to any law, but questions the jurisdiction of the

court to decide upon the legality or justice of the action

The Act of State cones to an end only when the new

soverei gn recogni ses either expressly or inmpliedly the

rights of the aliens. It does not conme to an end by any
action of subordinate officers who have no authority to
bi nd the new sovereign. Till recognition, either express

or inplied, is granted by the new sovereign, the Act of
State continues. "

The deci sion also holds that nerely because the issue of recognition of the
new rights was pending with the GCovernment, it cannot be postul ated that
the act of State had conme to an end. The act of State could only cone to an
end if the Governnent recognises the rights which were granted by the
erstwhile Ruler. The CGovernnment may take tine to consider; and del ay does
not mtigate against the act of State. [See, Jaganath Agarwala v. State of
Orissa (supra)].

Vora Fiddali (supra) also holds that although the distinction between
| egi sl ative, executive and judicial acts of an absolute Ruler (such as the
Indian Rul ers were) was apt to disappear when the source of authority was
the sovereign, this would be true only in so far as the subjects of the Ruler
were concerned, since they were bound to obey not only | aws but any orders
of the Ruler, whether executive or judicial. "For themthere did not exist any
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di fference because each emanation of the will of the sovereign required

equal obedience fromthem But it does not nmean that the Ruler acted
legislatively all the tine and never judicially or executively. |If this was the
meani ng of the observations of this Court then in Phalke's case, it would
not have been necessary to insist that in determ ning whether there was a

| aw whi ch bound t he succeedi ng sovereign, the character, content and

purpose of the declared will must be independently considered." Applying

the test, the majority canme to the conclusion that the "Tharao" was not "law
in force" which continued to operate by reason of Article 372 of the
Constitution of India. It was also held that the municipal courts in India
coul d not pronounce upon the dispute arising under the agreenent or

touching the agreenent as the subject was outside the jurisdiction by reason
of Article 363 of the Constitution of India.

The rule that cession of territory by one State to another is an act of
State and the subjects of the forner State nmay enforce only those rights
whi ch the new sovereign recogni-ses has been accepted by this Court. [See
in this connection: Ms Dalma Dadri Cenent Co. Ltd. V. The
Conmi ssi oner of Incone-tax (supra); Jagannath Agarwala v. State of
Orissa (supra); Pronmod Chandra Deb and Others v. The State of
Oissa and Gthers and The State of Saurashtra v. Janadar
Mohamad Abdulla and Qthers (supra).]

Applying the lawas laid down in Vora Fiddali (supra) it appears to
us that the contentionof the State of Punjab and the Union of India nust be
uphel d. The Maharaja of Kapurthala was an i ndependent soverei gn Rul er
To nerge or not to nerge with the Donminion of India was a politica
deci si on taken by himand the instrunent of accession dated 16.8.1947 was,
wi t hout doubt, an act of State.  So was the covenant dated 5.5.1948. By the
covenant all rights, authority and jurisdiction of the erstwhile Rulers were
vested in the Patiala and East Punjab States Union and all assets and
liabilities of the covenanting States becane the assets and liabilities of the
Union, PEPSU. It is only Article Xl which ensured certain rights to the
Ruler with regard to full ownership, use and enjoynent of all private
properties (as distinct fromState properties) belonging to himon the date of
hi s maki ng over the adm nistration of the State to the Raj Pranukh.
Consequently, he was also required to furnish to the Raj Pramukh, before
the deadline, an inventory of all the i mobvable properties, securities and
cash bal ances held by himas such private property. This was obviously
done so that the CGovernnent of India could ascertain the correctness of the
claim No doubt, clause (3) of Article XlI provides that a dispute arising as
to whether any itemof property was the private property of the Ruler or
State property was referable to a noninee of the Governnment of I|ndia and
such nom nee’s decision would be final and binding on all the parties
concerned, provided that such dispute was to be referred by the deadline of
31.12.1948. Interpreting this clause, the | earned Singl e Judge took the view
that under the treaty the Governnent of India could not unilaterally refuse to
recogni se any property as private property of the Ruler, and, if it did, it was
obliged to refer it to the person contenplated by clause (3). Failure to do so
woul d inply recognition of the claimas to private property. In our view, this
reasoni ng of the learned Single Judge was erroneous-on two counts. In<the
first place, this interpretation ignores the true nature of the covenant. The
covenant is a political docunent resulting froman act of State. Once the
CGovernnment of India decides to take over all the properties of the Rul er
except the properties which it recognises as private properties, there is no
qguestion of inplied recognition of any property as private property. On the
ot her hand, this clause of the covenant nmerely nmeans that, if the Ruler of the
covenanting State clained property to be his private property and the
CGovernment of India did not agree, it was open to the Ruler to have this
i ssue decided in the manner contenplated by clause (3). Cause (3) of
Article XII does not nean that the Government was obliged to refer to the
di spute upon its failure to recognise it as private property. Secondly, the
di spute as to whether a particular property was or was not recogni sed as
private property of the Ruler was itself a dispute arising out of the terns of
the covenant and, therefore, not adjudi cable by municipal courts as being
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beyond the jurisdiction of the nunicipal courts by reason of Article 363 of
the Constitution of India.

Al t hough, Vora Fiddali (supra) was a case which dealt with the

recognition of the rights of the subjects of an erstwhile Ruler after accession
of the Ruler to the Dom nion of India, the principles [aid down in Vora

Fiddali would apply with greater vigour to the rights clainmed by the Rul er

hi nmsel f.

We are of the view that after the Government of India took over al

the properties of the Ruler of the Kapurthala State, by an act of State,
assuring himby the covenant only that he would be entitled to the ful

owner ship, use and enjoynent of all private properties. A procedure was
prescribed for recognition of such private properties. The evidence on record
does not suggest that at any point of time the Ruler of Kapurthala had

di sputed the power of the Government of India to decide the issue as to

whet her the suit property was the property of the State of Kapurthala or
private property of the Ruler. On the contrary, the correspondence placed

on record suggests that at all points of tinme the Ruler of Kapurthal a accepted
the position that the Governnment of India had the right to decide the nature
of the property and was nerely pleading that the suit property be declared as
his private property. Finally, in any event, we are of the view that the issue
as to whether the Government of India was obliged to recognise the private
property of the Rul er of Kapurthala, and whether, under the terns of the
covenant (Article XIl of the covenant), the Ruler of Kapurthala was entitled
to have it thus recogni sed, are disputes which are clearly barred by

Article 363 and the court had no jurisdiction to decide the said issues.

Lex Situs:

The appel | ants contend that the decision that the suit property could
not be recognised as private property was taken-only in 1951 i.e. after the
conming into force of the Constitution of India. By that tine, the Mharaja
had acceded to the Union (PEPSU) which was succeeded by the State of
Punjab as a State under the Constitution. Appellants contend that by the
decision taken in 1951 the right-to property which was held by a citizen of
the country could not have been taken away by a nere executive act w thout
the backing of a valid legislative enactnent. According to the appellants,
the lex situs would govern the issue. In other words, the law as applicable in
Del hi woul d have governed the issue whether the Ruler of Kapurthala had a
right to the property under the |aws as applicable in Delhi. The Rul er of
Kapurthal a had purchased the property by a registered sal e deed from Khan
Bahadur Abdul Ham d; thus, he was the true owner of the property and his
ownership rights could not have been extingui shed except by a law validly
nmade under the Indian Constitution. Allied to this argument is also a
subsi diary argunment that there cannot be an act of State as against a citizen
or a friendly alien. Reliance was sought to be placed on the judgment of the
House of Lords in Johnstone v. Pedlar and of this Court in The State of
Saurashtra v. MemomHaji Ismail Haji and H H. | Maharaj adhiraja
Madhav Rao Scindia etc. v. Union of |India and another

Sone recapitul ati on of contenporaneous facts is in order to
appreciate the nerits of this argument.

After the instrunent of accession was executed by the Miharaja on

16. 8.1947, he executed the covenant on 5.5.1948, and he forwarded the |ist
of his private property by way of an aide nenoire and handed it over on
15.7.1948 to the Raj Pramukh. Logically, this would have been the first
occasi on for the Maharaja of Kapurthala to lay claimto the suit property as
his private property. Interestingly, there is no reference nade to the suit
property or any other property as private property in this aide nmemoire. The
only anxi ety appears to be to get the privy purse fixed which was a big
amount to be paid regularly by the Governnent of India.

On 16.7.1948 (Ex. D.2/6) the Maharaja addressed a letter to the Raj]
Pramukh in which he refers to the copy of the aide nmenoire al ready handed
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over. Even in this letter, nothing is said about the nature of the property in
Del hi. The enphasise is purely on ensuring that a | arge anmount of privy
purse fixed

On 25.8.1948 (Ex.D.2/7), one nore letter was addressed by the

Maharaj a of Kapurthala to the Raj Pramukh. In this letter, there was a
detailed list of "private properties situated in and outside the Kapurthal a
State in accordance with Article Xl I1(2) of the covenant. There is also
reference to the aide nmenpire personally handed over at Patiala on

15.7.1948. The list refers to several palaces and buil dings wthin Kapurthal a
State, and in Miussoorie. For the first time, there is reference to the suit
property as ’Kapurthala House’ situated at 3, Mnsingh Road. The issue of
recognition of private property was still very nuch under process for the Raj
Pramukh wrote back to the Maharaja of Kapurthala on 3.9.1948 (Ex. D.2./8)
requesting himto furnish a list of jewellery, silver ware etc. as per inventory
in the stock registers of the Toshekhana at Kapurthala as it would "help
greatly in the settlement of clains of your private property."”

On 22.9.1948 (Ex.D.2/9) there is a letter witten by the Maharaja to
the Raj Pranukh with regard to certain aninmals and articles which he
want ed to be recogni sed as private property.

On 12.1.1949 (LC/ D Vol.6 page 1539) there is a reference nmade to
"ot her properties outside the Kapurthal a State belonging to nme personally"
with a promise that their |list would be forwarded for consideration

At that time, a nunmber of Rulers had acceded to the CGovernment of

India and the White Paper says that their cases were to be considered one by
one individually. Consequently, there was bound to be sone tine lag in
taking a decision on the claimto private properties nmade by the Rulers.

Wil e the claimwas being processed, on-1.2.1949 (Ex. D2W./3), the

Fi nance Secretary, CGovt. of PEPSU wote to N.M Buch, Joint Secretary,
CGovernment of India to point out that the order passed in 1937 by the

Maharaja clearly bifurcated the division of the properties into the house hold
and State and that this was contrary to the claimhe was putting forward. He
also invited attention to the fact that while Missoorie property was being

di vided half and hal f, the Del hi ‘house necessarily was ' to be the officia
property of the State and that, though the question had been settled, the
Mahar aj a had rai sed the issue again

By letter dated 11.4.1949 (Ex.D.2./10) the Raj Pranukh inforned the
Mahar aj a:

"The question about Kapurthala House in New Del hi wll

be settled separately on the sane basis as is applied. in the

case of houses owned by ot her Covenanting States, and

shall be witing to Your H ghness further about it."

During this process the Maharaja of Kapurthala sold the suit property
jointly to the plaintiff and Dewan Jarmani Dass on<10.1. 1950.

There was a neeting convened on 25.1.1950 between the Raj

Pramukh, the Maharaja of Kapurthala, MR Bhide and the Private Secretary
to the Raj Pramukh. Even the mnutes ( Ex. D.2/11) recorded of this neeting
do not disclose that the Maharaja had inforned MR Bhide about the sale of
the property on that day.

VWen the Government of India came to know of the sale of the suit

property, a nmeeting was arranged on 7.2.1950 in Kapurthal a between V.P.
Menon, Secretary, Mnistry of States, MR Bhide, Regional Conm ssioner
PEPSU, Sardar Hari Sharnmm, Deputy Secretary of States and the Mharaja

of Kapurthala. The minutes of this neeting, insofar as they pertain to the
suit property, make interesting reading. They read as under (Para 3):

"The sal e of Kapurthala House in Del hi should be
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revoked. The vendee shoul d be asked to refund the
consi deration noney to Hi s Hi ghness. This decision was
conmuni cated to Dewan Jarnani dass by Secretary."

On 14..3.1950 (Ex.PX-13), the Maharaja wote to V.P. Menon
Secretary, Mnistry of States requesting himto declare the suit property as
hi s personal property.

On 26.2.1951 a neeting was hel d between the representatives of the
CGovernment of India and the Maharaja. The m nutes were recorded on
1.3.1951 (Ex. D.2We/2). The material portion of the mi nutes reads as under
"Del hi House : His Highness was inforned that in the
basis of the information received on him the house could
not be treated as private property. The intention of the
Government of India, therefore, was to treat the house as
State Property."

Finally, by letter dated 4/5.5.1951 (Ex.P.6/3), the Governnent of
I ndi a i nforned the Mharaj a:
"I't has now been deci ded that Kapurthal a House, No. 3,
Man Si ngh Road, New Delhi, will be State property and
not the private property of Your Hi ghness. W have
i nformed the PEPSU Gover nment of this decision.”

In the light of these developnents, it is clear that the act of State
continued fromthe date when the instrunent of accession was signed i.e.
16.8. 1947 to the date on which the final decision of the Government of India
was conveyed to the Maharaja. The fact that time was taken in conveying
the decision, or the fact that the Constitution of \India had come into force in
the interregnum do not change the character of the act of the Governnent of
India in refusing to recognise the suit property as the private property of the
Mahar aj a of Kapurthala. Agarwala (supra) holds that an act of State need
not be a pronpt decision, but could stretch over a period of time. Vora
Fiddali (supra) states that the act of State would continue till the new
soverei gn recognises the rights. ~ In this case, however, the act of State
terminated with the final decision of non-recognition being conveyed. What
the Government of India did in the year 1951 was not referable to anything
flowing fromthe Constitution, but, action albeit delayed, referable to the
i nstrument of accession and the covenant signed by the Maharaja. Any
dispute with regard to what the covenant guarantees, or whether the act of
the CGovernnment of India was justified under the covenant is, beyond the
pal e of jurisdiction of the court by reason of Article 363 of the Constitution
of India. The Division Bench of the Hi gh Court was, therefore, justified in
maki ng a finding that the suit was barred by Article 363 and was liable to
fail.

Now, we nmay dispose of the subsidiary argunent of M. Vellapally,
| ear ned seni or advocate, based on the Doctrine of Lex Situs. Vora Fiddal
(supra) is an authority for the proposition that the act of State would
continue till there is recognition (or non-recognition). In our view, all the
rights available to the erstwhile Ruler and his subjects are of no avail till
there is recognition of such rights. The argunent of |ex situs-could have
per haps prevailed, if the Governnment of India at any point of tinme had
recogni sed the suit property as the private property of Mharaja of
Kapurt hal a, and, after the comng into force of the Constitution, attenpted
to take it away otherwi se then by a Constitutionally valid |egislative
enactment. On the facts, however, we find that no such recognition was
granted. Merely because the decision not to recogni se was conveyed to the
plaintiff in the year 1951, the act of the Union of India did not cease to be an
act of State, nor does it fall outside the protective unbrella of Article 363 of
the Constitution of India. The contention of the |earned counsel of the
appel l ants that the plaintiff claimed title to the property through the
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regi stered sale deed in his favour under the | aw applicable in Del hi would be
of no avail. As we have said earlier, if the Maharaja had no title to the
property, the plaintiff can hardly get anything nore.

Anot her interesting sideline in the argunent was introduced by the
| earned counsel for the appellants that an act of State could never occur with
reference to property that was not in the ceded territory. It is not necessary
for us to examne this argunent as the facts on hand are clearly against the
argunent. There is not doubt, whatsoever, that the Maharaja of Kapurthal a
hel d properties outside the territory of Kapurthala, say, for exanple, in
Mussoorie and Del hi. Even with regard to these properties, the Governnent
took a decision as to their character and whether they could be recogni sed as
private property of the Ruler. As to Del hi property, the Governnment of India
decided that it would be treated as State property and in the case of
Mussoori e property, half of it to be treated as State property and half of it to
be treated as private property of the Maharaja of Kapurthala. Further, we
find that Article VI of the Covenant dated 5.5.1948 vests "all" the assets and
liabilities of the covenanting States in the Union of PEPSU and nakes
exception only with regard to private properties as contenplated by Article
XI'l. There'is no reference whatsoever therein to the situs of the property.
The covenant, therefore, drew a distinction only between State property and
private property of the Ruler irrespective of where the property was situated.
In our view, any further dispute with regard to the interpretation of this
cl ause of the covenant woul d again be beyond the jurisdiction of the court
by reason of Article 363 of the Constitution of I|ndia.

In the result, we uphold the findings of the Division Bench of the
H gh Court that the suit was not mmintainable.

Article 77 of the Constitution of India:

The contention based on Article 77 of the Constitution of India, urged
by the | earned counsel for the appellants, also does not have nerit. The
contention is that all orders and other instrunents nmade and executed in the
nane of the President are required to be authenticated in the nanner as
specified in Article 77. That the order, if any, of the Governnent of India,
not to recognise the suit property as the private property of the Mharaj a,
was not executed in this manner and, therefore, is invalid. The judgnent of
this Court in State of Rajasthan and anr. v. Sripal Jain and L. G
Chaudhari v. The Secretary, L.S. G Dept., Govt. of Bihar and Os.
were pressed into service in support.

In our view, the argunent based on Article 77 is irrelevant. ~Even
assum ng that the appellants are right in the contention that the decision not
to recognise the suit property as private property of the Maharaja of
Kapurthal a, was required to be and not taken in the nanner contenpl ated by
Article 77, it would only nean that there was no decision. In our judgnent,
the plaintiff cannot succeed by nerely showi ng that the CGovernment of
India had failed to arrive at a decision on the issue. He must further show
that the Government of India had recognised the suit property as private
property of the Ruler of Kapurthala as that could be the only foundation for
his title. There is also another reason why we are not inpressed with this
argunent. If the act of recognition or non-recognitioon of the suit property as
private property is relatable to the instrument of accession made in 1947 and
the covenant executed in 1948, the decision would also relate back to the
date of the covenant, and on that date Article 77 of the Constitution was not
in existence. Hence, it would be incorrect to judge the validity of that
decision relatable to the covenant executed in 1948 by the Constitution of
I ndia, which came into existence much |ater.

Article 372 of the Constitution of I|ndia:
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The appellants, relying on the judgnent in Vishnu Pratap Singh v.
State of Madhya Pradesh & O's. | contend that the Ruler of Kapurthal a
was an absol ute soverei gn, who could by his command change the character
of the property from State property to private property, which he did by his
commands of 1940 and 1948; that these commands had the force of |aw and
continued to operate as 'existing |law by reason of Article 372 of the
Constitution of India; and they could only be revoked by a |law validly
nmade by Parlianent and not by an executive act.

The argurment, undoubtedly, allures at first blush; but, it fails when
scrutinized. In the first place, Vishnu Pratap Singh (supra) relied on and is
based on the ratio of Virendra Singh (supra). Vora Fiddali, a decision of
Seven | earned Judges, expressly overruled the principle laid down in
Virendra Singh (supra). Consequently, Vishnu Pratap Singh (supra)

cannot be said to be good law. In any event, the test laid down in Vora
Fiddali, if applied to the commands in question (even assuning they have
been proved), is answered negatively. The |earned Single Judge was correct
in saying that 1948 command did not ampunt to |aw. Even assum ng the two
conmands of 1940 and 1948 were proved, they would not anmpount to | aw,

by applying the test laid down in Vora Fiddali (supra).

Learned counsel for the appellants placed strong reliance on the
judgrment in State of Punjab & Ors. v. Brigadier Sukhjit Singh whi ch
incidentally, is the case of the third defendant hinself pertaining to
Kapurthala State. /Strong reliance is placed on the observations in Paragraph
11 of the judgnent:

"Now it is beyond doubt that the ruler of an-Indian State
was in the position of a sovereign and his conmand was
the law. H's Farman had the strength and potency of a

| aw made by an el ected legislature and his acts,

adm ni strative or executive, were sovereign in character."

Thi s judgnment would be binding inter parties as far as what it decides. If it is
cited as a precedent on a proposition of law, we are afraid that this judgnent
runs counter to what had been | aid down by the majority judgnent in Vora

Fiddali (supra) and, what is nore, strangely, does not refer to Vora Fiddali

In the teeth of Vora Fiddali, we are unable to accept /'the cited judgnment as
reflecting the correct position of [aw.

Limtation:

That brings us to the issue of limtation. ~The learned Single Judge
held that the plea of linmtation not having beentaken'in the pleadings
def endants Nos. 1 and 2 should not be allowed to raise the said plea.

W may notice here that under the Code of Civil Procedure, Oder
VIl Rule 1(e) requires a plaint to state "the facts constituting the cause of
action and when it arose". The plaintiff was bound to plead in the plaint
when the cause of action arose. |If he did not, then irrespective of what the
def endants may plead in the witten statenment, the court woul d be bound by
the mandate of Section 3 of the Limtation Act, 1908 to dismiss the suit, if it
found that on the plaintiff’s ow pleading his suit is barred by limtation. In
the instant case, the plaint does not plead clearly as to when the cause of
action arose. In the absence of such pl eadi ngs, the defendants pl eaded
not hi ng on the issue. However, when the facts were ascertai ned by evidence,
it was clear that the decision of the Governnent of India not to recognise the
suit property as private property of the Maharaja was taken some time in the
year 1951, whether in March or May. Dewan Jarmani dass, the plaintiff and
the Maharaja were very much aware of this decision. Yet, the suit was filed
only on 11.5.1960.

The Division Bench was, therefore, right in applying Article 120 of
the Limtation Act, 1908 under which the period of lintation for a suit for
whi ch no specific period is provided in the Schedul e was six years fromthe
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date when the right to sue accrues. The suit was, therefore, clearly barred by
[imtation and by virtue of Section 3 of the Limtation Act, 1908, the court
was nmandated to dismiss it.

As rightly pointed out by the Division Bench, the | earned Single
Judge ought to have permtted the plea to be raised on the basis of the facts
which cane to light. The Division Bench has correctly appreciated the plea
of limtation, in the facts and circunstances of the case, and rightly came to
the conclusion that the suit of the plaintiff was |iable to be disnissed on the
ground of limtation. W agree with the conclusion of the Division Bench
on this issue.

Alternative Relief:

The | ast issue which needs consideration relates to the alternative
relief prayed for by the plaintiff in Paragraph 16 of the plaint. The plaintiff
pl eaded that in case the court canme to the conclusion that the Maharaja
Paranjit Singh had no authority to sell the imovable property to the
pl ai ntiff and Dewan Jarnmani Dass and/or that the plaintiff and the said
Dewan Jar mani Dass did not acquire any title to the suit property by virtue
of the Indenture of Conveyance dated 10.1.1950, then the plaintiff was
entitled to a sumof Rs. 4 1acs as damages fromthe third defendant
(Sukhjit Singh, the then Maharaja of Kapurthala), for "breach of the
covenant of title contained in the said indenture of conveyance" as a result
of which the plaintiff would be deprived of the whole of the suit property by
reason of the said 'defect found in the title of the Maharaja Paranjit Singh
It was pleaded that the third defendant was the sole heir of |ate Maharaja
Paramit Singh and had inherited all his properties and was, thus, bound and
liable to keep the plaintiff harm ess-and i ndemified against "all |osses,
damages costs and expenses which-the plaintiff mght sustain or incur by
reason of the plaintiff being deprived of the suit property." The plaintiff
al | eged that he had sustai ned damages in the sumof Rs. 4 |lacs "as per
particul ars hereto annexed and marked as Ex. J." and clainmed the said
amount from defendant No. 3. Interestingly, there iis no annexure \026 ’'Ex.J.’
to the original plaint on record. ~The third defendant by his witten statenent
while traversing the allegationson this issue maintained that he was not
liable to keep the plaintiff indemified agai nst such | osses. He al so denied
that the plaintiff had lost a sumof Rs. 4 |lacs as alleged in his annexure-
Ex.J., the particulars of which he also denied having been supplied to him
Areplication to the witten statement of Defendant No. 3 was made by the
plaintiff in which it is repeated that the third defendant was bound and |iable
to keep the plaintiff indemified against any |oss, damage, costs etc.
suffered as a result of deprivation of the suit property. The plaintiff
reiterated that the third defendant was liable for the claimin the suit and that
"the particulars of the claimof 4 |lakhs are on the court file as Annexure 'J’
and the Defendant No. 3 ought to have inspected the court file". After
anxi ously wadi ng through the nass of docunents filed in the trial court;, we
are unable to |l ocate any such annexure \026’J" in‘the plaint. /It /is not known as
to how the plaintiff arrived at the estimte of the all eged damages cl ai med
by himfromthird defendant as an alternative relief (vide prayer clause (e) in
the plaint).

Not only there is no pleading on the issue, but we find that there is no
evi dence, whatsoever, let in by the plaintiff on this alternative reli ef
claimed. Al the witnesses examined by the plaintiff were with reference to
the title of the plaintiff. Not a single of the plaintiff’s wi tnesses has said a
word about this alternative claimfor damages in the sumof Rs. 4 |acs.
Apart therefrom when the third defendant was exam ned, not a single
guestion seens to have been addressed to himin cross exanination with
regard to this alternative claimof damages in the sumof Rs. 4 |acs.

I ssues 9, 10 and 13 framed by the | earned Single Judge pertained to
this claim The | earned Single Judge di sposed of this claimby observing:

"It has been stated by defendant No. 3, in his evidence,
that he is the only legal heir of his father Mbharaja
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Param it Singh and he had succeeded to the estate |eft
behind by him But in view of the fact that | have held
that the father of defendant No. 3 was the owner of the
property in dispute and had the authority to sell the sane,
therefore the question of defendant No. 3 becoming liable
to re-conpensate the plaintiff with any amount does not
arise. The issues are decided accordingly."

The Division Bench dealt with this issue and observed (vide Paragraph 595):

"The | earned Single Judge took the view that third

def endant was not liable to reconpensate the plaintiff. It
was not brought to the notice of the | earned Judge that
the plaintiff did not press his claimagainst defendant No.
3 at the time of the trial."

Al.t hough, in the witten submi ssions filed before the High Court as
well as in the appeal before this Court, subm ssions have been nade with
regard to the alternative relief, no argunents were addressed before us on
this issue when the oral subm ssions were nade by the counsel on both
sides. Despite looking for it, we are unable to | ocate anything on record
whi ch expressly suggests that this claimhad been expressly given up by the
plaintiff during the trial. W are unable to find out the basis on which the
Di vi sion Bench arrived-at this conclusion. This fact, however, does not carry
the case of the plaintiff any further. The burden of establishing that the
plaintiff had sustai ned danages and the neasure of danmages was squarely
on the plaintiff. The plaintiff has singularly failed to discharge this onus
both by I ack of pleadings and | ack of evidence. " In the circumnmstances, this
alternative relief clained by the plaintiff must fail

In the result, we find no reason to interfere with the inpugned
j udgrment of the Division Bench of the High Court. The appeal is liable to be
and is disnissed.

In the facts and circunstances of the case, however, there shall be no
order as to costs.

Cvil Appeal No. 3861 of 2001:
The facts, insofar as they are rel evant for disposal ‘of this appeal are as
under:
On 10.1.1950, the | ate Maharaja Paranjit Singh, ex-Ruler of
Kapurthala State purported to sell and convey the suit property to Dewan
Jarmani Dass and R M Seksaria by a registered sal e deed for the
consi deration of Rs. 1.50 | acs.

We have already held, by our judgment delivered today in G vi
Appeal No. 3862 of 2001, that Maharaja Paranjit Singh had no title to the
suit property which he could convey to the plaintiff. ~After purporting to sel
the suit property to Ms Dewan Jarnmani Dass and R M~ Seksaria, the
petitioners put themin possession

On 29.3.1950, the CGovernment of India, in exercise of its power

under Section 3 of the Del hi Prem ses (Requisition and Acquisition) Act,

1947, issued a notice of requisition to RM Seksaria. This was objected to
by R M Seksaria, but ultinately an order of acquisition of the suit properlty
was passed on 17.6. 1950.

On 4.12.1950, pursuant to the said order of requisition the Estate
O ficer took possession of the suit property.

On 21.2.1951, a deed of transfer was signed between Dewan Jar nani

Dass and R M Seksaria by which Dewan Jarnmani Dass conveyed,

transferred his undivided share, rights, title and interest in the property to
R M Seksaria. There was correspondence between R M Seksaria and the
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Estate Officer with regard to disposal of the furniture, fittings drapery etc. in
the suit property.

On 14.3.1952, the Del hi Prem ses (Requisition and Acquisition) Act,
1947 was repeal ed by the Requisitioning and Acqui sitioning of |nmovable
Property Act, 1952. Section 24 of the new Act made a deemi ng provision
under which the properties requisitioned under the repeal ed Act were
deened to have been requisitioned under the new Act.

On 11.5.1960, R M Seksaria (the plaintiff) filed a suit in the Del hi
Hi gh Court for declaration of his title to the suit property.

The Governnent of ‘India had taken a decision that the suit property
had been refused to be recognised as the private property of the late
Maharaj a of Kapurthala. 1t took the stand that the suit property was State
property and devolved upon PEPSU, and thereafter, on its successor, State
of Punjab. In the meanwhile, the Government of India had allowed the State
of Punjab to use the property.

By 10.3.1987 the requisitioning of the property came to an end. By

this tinme, however, there was a suit for declaration of title of the property.
The State of Punjab and the CGovernment of India denied that R M Seksaria

had derived any titleto the suit property, and, therefore, refused to hand it
back to R M Seksaria, despite the requisitioning order having cone to an

end.

On 18.5.1987, R M Seksaria filed awit petition, CAP No. 1612/87
in the High Court of Delhi for a direction to the Union of India, the Director
of Estate, Mnistry of Urban Devel opnent and the State of Punjab to give
vacant possession of the suit property to the petitioners. This wit petition
was heard along with the first appeal RFA (OS) No. 19 of 1989 filed by the
State of Punjab and Union of I|ndia inpugning the decree in favour of the
plaintiff which had been made by the learned Single Judge. Wen the wit
petition was taken up for hearing, the |earned counsel appearing for the
petitioners and the present civil appeal fairly submitted to the court that, if
the court accepted the case of the plaintiff, then the petitioners would be
entitled to the reliefs prayed for in the wit petition. By its judgnent dated
8.12. 2000, the Division Bench of the High Court dismssed the wit petition
by observing thus in Paragraph 4:

“In the light of the findings rendered by us in RFA(QS)

19/89 the plaintiff has no right at all in the suit property,
the petitioners as legal representatives of the plaintiff in
the suit, have absolutely no right to pray for the issuance
of wit of nmandamus and other reliefs.”

Thi s decision of the Division Bench can hardly be faulted. W see no
reason to interfere. In the result, this appeal is also disnm ssed.

No order as to costs.




