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The core question in this batch of appeals is as to whether shares

or convertible debentures even before they are allotted can be considered
to be "goods" within the meaning of Section 2(e) of the Mnopolies and
Restrictive Trade Practices Act, 1969 (the "M R T.P. Act’).

The appel | ants herein pursuant to or infurtherance of an invitation

to offer debentures linked with equity shares for public issue applied
therefor. The respondents are public Limted conpanies. They had

of fered capital for subscriptionbut had |linked the equity shares with the
accrued redeemabl e non-converti bl e debentures.

A conplaint was nade to the effect (which is the subject-mtter of

Cvil Appeal Nos. 2071-2100 of 1987) that the issue of equity shares tied
up with debentures is a restrictive trade practice within the neani ng of
Sections 2(0)(ii), 33(1)(b) and 33(1)(g) of the MR T.P. Act. In Gvil
Appeal No. 2490 of 1995, the subject-matter of conplaint was that the
public issue of debentures offered by the respondent therein upon certain
terns and conditions amobunted to unfair trade practice as the respondent-
conpany in their prospectus for raising capital through the issue of
debentures nade fal se and ni sl eadi ng cl ai ns.

The said conplaints were inquired into by the Director Ceneral
who upon finding a prima facie case, recomended for issuance of
notice; whereafter a proceeding was initiated by the Conmi ssion

The respondents herein raised prelimnary objection questioning

the jurisdiction of the Comrission to deal with the subject-matter of such
conplaints. The Comm ssion on the said prelimnary objection, raised

the follow ng issues:

1.(a) Whet her having regard to true | egal nature and characteristics of
debentures, the same could be considered as "goods" within the

meani ng of Section 2(e) of the MR T.P. Act, 1969 even before

they are allotted to the debenture-hol der?

(b) Whet her it nakes any difference to the answer to the foregoing
qguestion, if the debentures offered by the conpany are
conpul sorily or optionally convertible into an equity share?




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 2 of

10

2. Assumi ng that debentures are even prior to their all otnent
"goods", whether any trade practice is involved where the
conpany sinply invites applications for allotnment of debenture for
the purpose of raising capital for its trade or business?

3. VWet her the conmpany provides or nakes avail abl e any service to
the prospective investors where it sinply issues debentures and
invites application therefor within the neaning of Section 2(r) of

the MR T.P. Act?

The said prelimnary issues were deternined by the Conm ssion in
favour of the respondents herein and agai nst the appellants.

Ms. Indira Jaising and M. Anup G Choudhary, |earned senior

counsel appearing on behalf of the appellants, inter alia, would submt
that the Conmission committed a manifest error of |law in passing the

i mpugned judgnent insofar as it-failed to properly construe the definition
of ’goods’ contained in the Sal e of Goods Act, 1930 vis--vis its
definition contained in Section 2(e) of the MR T.P. Anendnent Act,

1991, as ‘also the definition of service as contained in Section 2(r) thereof.
According to the | earned counsel the action on the part of the respondents
herein invol ved unfair trade practice. The |earned counsel would urge
that as the ’stocks’ and ’'shares’ cone within the purview of definition of
'goods’, it cannot be said that only because they had not been allotted to
the respective applicants, they woul d not beconme so. In any event, it was
submitted, notice inviting offer for purchase of shares in |lieu of
convertibl e debentures woul d anpbunt to 'rendition of service by the
Respondent. It was submtted that the expression ’'goods and service

must be interpreted in a broad nanner

Ms. Indira Jaising further urged that it may be that the definition

of expression 'goods’ had been anmended in the year 1991 so as to bring
within its purview the shares and stocks including issue of shares before
al l ot ment but such anendrment being nmerely clarificatory in nature, the
Conmmi ssion nust be held to have m sdirected itself in holding that shares
and debentures before they are issued do not come wthin the purview of
expression 'goods’. It was argued that a public Iimted conpany offers
shares fromtine to tine and thus an act of raising capital by allotnment of
shares woul d be an act of 'trade’ and consequently the same woul d

amount of 'rendition of service’ wthin the meaning of Section 2 (r) of the
Act. Reliance in this connection has been placed in the case of Lucknow
Devel opnent Authority v. MK Gupta [(1994) 1 SCC 243].

It was further submitted that the decision of this Court in Mrgan

Stanley Mutual Fund etc. v. Kartick Das etc. {(1994) 4 SCC 225},

wher eupon t he Conmi ssion has placed reliance is not applicable to the

fact of the present case as the same was rendered while considering a
matter interpreting the provisions of the Consuners Protection Act, 1986.
In any event, as therein various questions raised in these appeal s had not
been considered, the matter may be referred to a |arger Bench for an

aut horitative pronouncenent by this Court. M. Choudhary further
submitted that |inking shares with debentures being 'unfair trade
practice’, the question as to whether the shares or stocks would anmount to
'goods’ or not |ose significance particularly when having regard to the
various provisions of the Conpanies Act, allotment of sharesis not a
matter of nuch inportance

Before adverting to the issues involved in these appeals, relevant
statutory provisions may be | ooked into.

" Goods’ have been defined in the Sale of Goods Act, 1930 to nean
"every kind of noveabl e property other than

actionabl e clains and noney; and includes stock and
shares, grow ng crops, grass, and things attached to or
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form ng part of the land which are agreed to be
severed before sale or under the contract of sale;"

The expression 'goods’ was defined in Section 2(e) of the
MR T.P. Act to nean :

"goods" includes goods produced in India, and, in
relation to any goods, supplied, distributed or
controlled in India, also includes goods inmported into
I ndia."

The aforesaid definition underwent an amendnent in 1984 and again in
1991. Now it reads thus :

"goods" means goods as defined in the Sale of Coods
Act, 1930 (3 of 1930), and includes, -

(i) products manufactured, processed or nined in
I ndi a;

(ii) shares and stocks “including issue of shares
before all ot nent;

(iii) inrelation to goods supplied, distributed or
controlled in India, goods inported into India;"

Section 2 (r) defines "Service" to nean

"service which is nmade available to potential users and
i ncl udes the provisions of facilities in connection wth
banki ng, financing, insurance, chit fund, real estate,
transport processing supply of electrical or other
energy, board or |odging or both, entertainnent,
amusenent or the purveying of news or other

i nformation, but does not include the rendering of “any
service free of charge or under a contract of persona
service;"

Section 2(s) defines the term’trade’ to nean

"any trade, business, industry, profession or occupation
relating to the production supply distribution, or
control of goods and includes the provision of any
services;"

Section 2(u) defines the expression "trade practice" as under

"any practice relating to the carrying on of any trade,
and incl udes

(i) anything done by any person which controls or
affects the price charged by, or the nethod of
tradi ng of, any trader or any class of traders,

(ii) a single or isolated action of any person in rel ation
to any trade;"

The expression 'debenture’ however, is not defined in the Act.
The question therefore, which arises for consideration is as to whether
convertibl e debentures woul d be 'goods’ within the neani ng of
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provi sions of the MRTP Act.

Debentures, as ordinarily understood, in our considered view,

woul d not come within the purview of definition of goods as it is sinmply
an instrunent of acknow edgenent of debt by the conmpany whereby it
undertakes to pay the anount covered by it and till then it undertakes
further to pay interest thereon to the debenture-hol ders.

It has been observed by the Conpany Law Conmittee in its report
guoted by Ranmi ya at page 26 of his comentary :

"A debenture means a docunent which either
creates or acknow edges a debt. Odinarily a
debenture constitutes a charge on the undertaking of
the conpany or sone part of its property, but there
may be debentures w thout any such charge and under
the law, it is not necessary that the debentures should
create a charge. W have, therefore, brought the
definition of debentures, in line with that contained in
Engl i sh. Conpani es” Act, 1948, whi ch defines
"debentures’ as including “debenture stock’ bonds and
ot her securities of a conmpany, whether constituting a
charge on the assets of the conpany or not."

Pal mer on Conpany Law has nade simlar observations in
par agraph 44.02, 24th Edn. He said that in nmodern conmercial usage, a
debenture denotes an instrunent issued by the conmpany normally but not
necessarily called on the face of it a debenture, and providing for the
payment of a specified sumat a fixed rate with interest thereon

Debentures having regard to the definition of 'actionable claim as
defined in Section 3 of the Transfer of Property Act would constitute
actionabl e clai ns except where they are secured by nortgage of
i movabl e property or hypot hecation or pl edge of imovable property.

It is true that when there exists(a statutory definition in respect of

an expression, the dictionary neaning thereof cannot be applied. It is also
true that when a statutory definition uses the word 'includes’, it provides
an extended neaning thereto but it is equally well-settled that the words
are required to be construed in terms of the legislative intent.

It is furthernore a well-settled principle of law that if the words
are general and not precise, their interpretations are to be restricted to the
fitness of matter.

The Conmission in the instant case was dealing with the question

as to whether the respondents herein had resorted to unfair trade practice
or not? In the event they were found to be doing so, it inter alia, could
direct that such practice be discontinued. 1In a given case, the

Conmi ssion may grant tenporary injunction or award conpensati on as

provi ded under Section 12A and 12B thereof. As by reason of the

provision of the said Act, the right of the traders can be controlled or
restricted, the provisions thereof nust receive a strict construction

Furthernore, the expressions 'debentures’ and 'shares’ convey

di stinct and separate neani ng al though they belong to the same genesis.

In "All About Debentures" by M. T.M Sen and M. C. Chandrasekhar

the distinction between the 'shares’ and ' debentures’ has been stated thus:

"Debent ures di stinguished from
(a) Shares Al though shares and debentures belong to

the sane genesis yet they have distinct and
di fferent characteristics. The Companies Act, 1956




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 5 of 10

deals with the issue of debentures in the sanme
manner as it deals with the issue of shares, but the
simlarity ends with the node and nanner of issue,
their allotnment, their transferability and in the
applicability of forfeiture provisions. The corpus
of the two issues forms two different segnents of

capital - shares representing the share capital and
the debentures representing the | oan capital.
Shar ehol ders are the owners of the conpany till the

conpany is folded up fully while debenture-

hol ders are only creditors of the conpany

someti nes secured and sonetimes unsecured and

that too for a defined period. The rights of the
shar ehol ders and debenture-hol ders are different as
also their renedies. To the extent the comnparison
coul d bear between the two, the procedures are by
and | arge the same-for both in the matter of issue,
al l otment ~and transfers and forfeiture. Shares,
therefore, are distinct from debentures, although in
the usual' parl ance they both are grouped together

in many legislations and referred to sone tines by
the generic termof 'scrip’. 1t is on account of their
free transferability and nmarketability, they are
referred together. The stanp duty on the share
certificates and debenture certificates and on their
transfers is totally different and bears no
conparison. The incidents of debenture
certificates as seen from our discussion about

above are different fromthe incidents of shares
certificates and hence bear no conparison

Therefore, there is no equation between shares and
debentures except as referred to above.”

"Share’ has been defined in Section 2(46) of the Conpanies Act to

mean a share in the share capital of a conpany which in turn woul d nean
that it would represent contribution of the share-hol der towards the share
capital of the conpany. On the other hand, a debenture is an instrunent

of debt executed by the conpany acknow edging its receipt to repay the
same at a specified rate and also carrying an-interest. It i's in sum and
substance a certificate of |loan or a bond evidencing the fact that the
conpany is liable to pay a specified amount with interest and al though

the noney rai sed by the debentures becones a part of the conpany’s

capital structure yet it does not becone a share capital.” In any event, a
debenture woul d not come within the purview of definition of goods, in

as much as, although the shares and stocks are included in the definition
of goods but debentures are not.

We nmay al so note that having regard to the provisions contained

in Section 36A of the MR T.P. Act, there cannot be any doubt

what soever that an inquiry proceeding can be initiated when an el enent

of unfair trade practice arises in the matter of pronoting sale, or use of
any goods. Shares before their allotnment, in our opinion, are not goods.

In Sri CGopal Jalan & Co. v. Calcutta Stock Exchange Association Ltd.

[AIR 1964 SC 250], it has been held that in Conpany |aw "all otnent"

neans the appropriation out of the previously unappropriated capital of a

conpany, of a certain nunber of shares to a person. Till allotnment is
made, shares do not exist as such. It is only on allotnment in this sense
that the shares cone into existence. Therefore, till the shares are actually

i ssued, the question of the conmpany having i ssued debentures as
transferable property would not arise and thus there cannot be any doubt
what soever that the shares before their allotnent would not come into

exi stence and they cannot be regarded as goods. Debentures would al so
not come within the purview of definition of stock. 1In Sellar v. Charles
Bright & Co. Ltd. reported in (1904), King' s Bench Division at page 447,
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the lawis stated in the following terns

"The Judgnents Act, 1838 (1 & 2 Vict. C 110)

s. 14, speaks of "any stock or shares of or in any public
conpany in England." Debentures are neither "stock"

nor "shares”. A distinction is drawn between

"debenture stock" and "shares or stock" of a conpany

by the Conpanies C auses Act, 1863 (26 & 27 Vict.

C. 118) s. 23. The neaning of "stock" in the section is
i ndicated by its collocation with "shares" as being
somet hi ng ej usdem generis therewith. |f debenture

stock would not be within the section, a fortiori
debentures are not: see Pal mer’s Conpany Precedents,

8th ed. Part Ill1. P. 5. Debentures are clearly not shares.
They are sinply specially debts due fromthe conpany,

whi ch may nor may not be secured by a charge on the
conpany’s assets. ~A debenture-holder as such is not a
menber, but a creditor of the conpany. He has no

share in the capital of the conpany, and his right to
paynment . i's not dependent on its profits. He has not, as
a sharehol der has, a voice in the nanagement of the
conpany’s affairs. In the case of In re Bodman (1) it
was held by Chitty J. ‘that a bequest of all the testator’s
shares in a gas conpany woul d not pass debenture

stock of that conpany.  He said in giving judgnment
"Debenture stock therefore stands in a materially

di fferent position fromthat occupi ed by proprietary or
capital stock of the conpany: in other words,

debenture stock is borrowed noney capitalized for

pur poses of conveni ence. The words used by this
testator aptly and correctly describe his shares in this
gas conpany, and | shoul d be inproperly extending

the neaning of the word 'shares’, if I were to hold that
it included debenture stock, which, as | have already
explained, is property of a different kind altogether
fromthe ordinary or proprietary stock of a conpany.’

The matter may be considered from anot her angle. ~ Under

Sections 44(2) and 56 of the Conpanies Act, 1956, in the prospectus to

be filed with the Registrar, a statenent has to be nade as regards anount
payabl e on application of allotnent of each share. One of the particulars
required to be nentioned in the prospectus is the price to be paid for
shares or debentures subscribed for under the options or right.
"Subscription" is an amobunt of noney subscribed for acquiring any
periodi cal or even to acquire right of nenmbership in a company or in a
club. Wen a subscriber of any periodical receives the periodical it is
not hi ng short of purchasing it for a price.

"Price’ has been defined in Section 2(1) of the MR- T.P. Act in the
followi ng terns

"Price", inrelation to the sale of any goods or to the
performance of any services, includes every val uable
consi deration, whether direct or indirect, and includes
any consideration which in effect relates to the sale of
any goods or to the performance of any services although
ostensibly relating to any other nmatter or thing;"

The act of inviting offer shares of any conpany does not get
translated into a kind of service qua the allottee subscriber. Subscription
therefore, is not in the nature of val uable consideration for any service.

Rel i ance on Lucknow Devel oprment Aut hority’s case (supra) by
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Ms. Jaising is msplaced. |n that case, the National Consurers’ Disputes
Redr essal Commi ssion was concerned with the question of interpretation

of the term"consumer” within the nmeaning of the Consuner Protection

Act, 1986. It was held that

"The right thus to approach the Comm ssion
or the Forumvests in consuner for unfair trade
practice or defect in supply of goods or deficiency in
service. The word 'consumer’ is a conprehensive
expression. It extends froma person who buys any
commodity to consume either as eatable or otherw se
froma shop, business house, corporation, store, fair

price shop to use of private or public services. In
Oxford Dictionary a consuner is defined as, "a
purchaser of goods or services". |In Black's Law
Dictionary it is explained to mean, "one who
consumes. | ndividual s who purchase, use, maintain,

and di spose of products and services. A nmenber of
that broad cl ass of people who are affected by pricing
pol i cies, financing practices, quality of goods and
services, credit reporting, debt collection, and ot her
trade practices for which state and federal consuner
protection | aws are enacted.."

In the instant case, the action on the part of the conmpany, in our
opi ni on, does not involve any sale of goods or rendition of any service.

The pointed issue is squarely covered by a decision of this Court

in Mrgan Stanl ey Mitual Fund (supra). Therein this Court was

considering a question as to whether share for allotnment of which only an
application has been nade was goods as defi ned under Section 2(1)(i) of
the Consuner Protection Act, 1986. The said section reads as under

" ’'goods’ neans goods as definedin the Sale of Goods
Act, 1930."

The definition of 'goods’ as contained in the aforementioned
provision is in pari-materia wth_ the provisions of the said
Act. It was held that

"As to the scope of this clause, reference nmay
be made to Maneckji Pestonji Bharucha v. Wadila
Sarabhai & Co.. It was observed thus:

"The Conpany is entitled to deal with the
sharehol der who is on the register, and only a person
who is on the register is in the full sense of the word
owner of the share. But the title to get on the register
consists in the possession of a certificate together with
a transfer signed by the registered holder. This is what
Bharucha had. He had the certificates and bl ank
transfers, signed by the registered holders. It would be
an upset of all Stock Exchange transactions if it were
suggested that a broker who sold shares by genera
description did not inplenment his bargain by supplying
the buyer with the certificates and bl ank transfers,
signed by the registered holders of the shares
descri bed. Bharucha sold what he had got. He could
sell no nore. He sold what in England woul d have
been choses in action, and he delivered choses in
action. But in India, by the terns of the Contract Act,
these choses in action are goods. By the definition of
goods as every kind of nobveable property it is clear
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that not only registered shares, but also this class of
choses in action, are goods. Hence equitable

consi derati ons not applicable to goods do not apply to
share in India."

29. Again in Madhol al Sindhu of Bombay v.
Oficial Assignee of Bonbay it was held thus :

"A sale according to the Sale of Goods Act
(and in India goods include shares of joint stock
conpani es) takes place when the property passes from
the seller to the buyer."

Therefore, at the stage of application it will not
be goods. After allotnent different considerations nay
prevail .

30. Afortiori, an application for allotment of shares
cannot 'constitute goods. In other words, before

al | ot ment' of shares whet her the applicant for such
shares could be called a consuner? In CI T v. Standard
Vacuum O | Co. whil e defining shares, this Court
observed

"A share is not a sumof noney; it represents an

i nterest neasured by a sum of noney and  made up of
diverse rights contained in the contract evidenced by
the articles of association of the Conpany."

31. Therefore, it is after allotnment, rights nay arise
as per the contract (Article of Association of

Conpany). But certainly not before allotnent. At that
stage, he is only a prospective investor (sic in) future
goods. "

Furthernore, as noticed hereinbefore, the expression 'goods’,

underwent an anmendnent in the year 1991. The rel evant notes on cl auses
as contained in the Statenent of Objects and Reasons of the Monopolies

and Restrictive Trade Practices (Arendrment) Bill, 1991 (Bill 'No.198 of

1991) speaks thus :-

"Clause 2 seeks to enlarge the definition of 'goods’ by
i ncludi ng i ssue of shares before allotnment. The scope
of the definition of '"service' is also being enlarged by
i ncluding chit-fund. An explanation has al so been

added that any deals in real estate shall be deened to
be included in ’service "

It is, therefore, evident that the said anmendnent is not explanatory

or clarificatory in nature. By reason thereof, the definition of goods was
sought to be enlarged which will have prospective operation. /The very

fact that the Parlianment in its wi sdom sought to enlarge the definition of
goods by including the issue of shares by allotnment as also the service is a
clear pointer to the fact that thereby the m schief which was existing in
the said provision was sought to be renedi ed.

It is, therefore, axiomatic that before the said definition of ’'goods’
was anended, the matter relating to i ssue of shares before allotment was
not included therein

In Shree Gopal Paper MIls Ltd. v. Conmi ssioner of |ncone-tax,

Central, Calcutta [(1967) 37 Conp.Cas 240], the question which fell for
consi deration before a Bench of the Calcutta H gh Court was the meani ng
and scope of the words "share", "issue of share" vis--vis "bonus share"
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issued to them The Calcutta High Court noticed the decision of this

Court in Sri Copal Jalan & Co. v. Calcutta Stock Exchange Associ ation

Ltd. [(1963) 33 Conp.Cas.862] wherein it was held that allotnent of

share neans appropriation of unissued shares to a specified nunmber of

persons. It was further held that issue of shares is sonething distinct from
allotment and is subsequent act whereby the title of the allottee becones
conpl et e.

The matter thence came up before this Court in Shree Gopal Paper

MIlls Ltd. v. Comm ssioner of |Incone-tax, Central, Calcutta [(1970) 77

. T.R 543]. It was held by the Hi gh Court that a share cannot be held to
have been issued unless a share certificate is given to the concerned
person. This Court, however, disagreed with the view of the H gh Court
only to the aforenentioned extent.

It was noticed:

"The words "allot" and "distribute” found in cl ause
(b) of 'the resolution do not carry the matter further
Thei r neaning should be gathered fromthe context in
whi ch t hey were used. Clauses (b) and (c) of the
resol ution nust be read harnoniously with clause (a).
The word "allotment” has not been defined in the
Conpani es Act. The neaning of the word "allot" or
"allotrment"” will have to be gathered fromthe context in
whi ch those words are used. This court considered the
meani ng of the word "allotnment” in Sri- Gopal Jal an and
Co. v. Calcutta Stock Exchange Association Ltd
Therein, it referred to a | arge number of English
deci si ons whi ch have consi dered the meani ng of that
word. |In that decision this Court referred to the
observations of Chitty J. inIn re Florence Land and
Public Wrks Co.:

"To my mind there is no magi c whatever in the

term’allotnent’ as used in these circunstances. It is
said that the allotment is an appropriation of a specific
nunber of shares. It is an appropriation, not of specific

shares, but of a certain nunber of shares.”

In Sri CGopal Jalan’s case Sarkar J (as he-then
was) quoted with approval the foll ow ng passage from
Farwell L.J. in Msley v. Koffyfontain Mnes Ltd.:

"As regards the construction of these particular
articles, it is plain that the words 'creation™, ’'issue
and "allotment’ are used with three different neanings
fam liar to business people as well as to | awyers.

There are three steps with regard to new capital; first,
it is created; till it is created the capital does not exi st
at all. Wien it is created it may remai n uni ssued for
years, as indeed it was here; the nmarket did not allow
of a favourabl e opportunity of placing it. Wuen it is
issued it nmay be issued on such terns as appear for the
nonent expedient. Next cones allotnment. To take

the words of Sterling J. in Spitzel v. Chinese
Corporation, he says: 'Wat is an allotnment of shares.
Broadly speaking, it is an appropriation by the
directors or the nmanagi ng body of the conpany of

shares to a particular person’"

After exam ning the various decisions, Sarkar J. observed
"It is beyond doubt fromthe authorities to which we
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have earlier referred, and there are nmany nore which
could be cited to show the sane position, that in
conpany law "allotnment’ neans the appropriation out

of the previously unappropriated capital of a conpany,

of a certain nunber of shares to a person. Till such
allotment the shares do not exist as such. It is on
allotment in this sense that the shares come into
exi st ence"

In view of the aforenentioned authoritative pronouncenent of this
Court it nust be held that shares pending allotment in view of the
provi sions of |law as thence existed could not be said to be goods.

For the aforementioned reasons, it is not necessary to go into the
ot her questions raised at the Bar

For the views, we have taken, the judgment of the Conmi ssion
cannot be found fault wth.

These appeal s are di smi'ssed accordingly. No costs.




