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PETI TI ONER
C.B.S E & ANR

Vs.

RESPONDENT:
P. SUNI L KUMAR & ORS

DATE OF JUDGVENT: 12/ 05/ 1998

BENCH
SUJATA V. MANCHAR

ACT:

HEADNOTE

JUDGVENT:
W TH
ClVIL APPEAL Nos. 2663-67 OF 1998
(Arising out of SPL (C Nos 22135/97, 22136/97, 22137/97,
22139/ 97 & 22140/ 97)
JUDGMENT
PATTANAI K, J.

Leave granted in all the Special Leave Petitions.

These six appeals filed by the Central Board of
Secondary Education are directed -against the judgment and
order of the Division Bench of the Kerala H gh Court dated
18. 6. 1997 disposing of Wit Appealr Nos. 948/97, H 978/97,
285/ 96, 300/96 as well as thetwo Oiginal Petitions filed
before the Division Bench, nanely, OP. Nos. 2400/96 and
3559/ 96. The question that arises for consideration is
whet her students studying in institutions not affiliated to
the Board of Secondary Education can  be permitted by the
Hi gh Court by an interimorder to appear at the exam nation
conducted by the Board and ultimately can the Board be
conpelled to issue certificates to those students who h-ave
appeared at the exam nation pursuance ~to the interim
direction of the court notw thstanding the fact that the
institutions where the students were prosecuting their study
have not yet received affiliation of the Central Board of
Secondary Education? Wit Appeals 949/97 and 978/ 97 had been
preferred by the Board-Appellant, against the order of the
| earned single Judge dated 6.2.1997 by which order “the Board
was directed to allow the students of Sree Narayan Vi dhya
Bhavan, Chandrappi nny, Thrissur to appear at the exanination
conducted by the Board. The |learned single Judge had
indicated that the said order is being passed in the
peculiar circunstances of the case without the matter being
treated as a precedent. The Ilearned Judge also further
directed that the question of affiliation to Devi Acadeny
Educati onal Society, GGuruvayoor wll be decided by the
Board. Wit Appeal No. 285/96 had al so been preferred by the
Board against the order of the |I|earned single Judge dated
7.2.1996 disposing of OP. No. 1566/96. In the said case on
the basis of the order of the learned single Judge the
students of the non-affiliated institution were allowed to
sit at the examnation and further they were granted
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certificates on the basis of the result of the exam nation
with the condition that the sane wll be subject to the

result of the O P. The Wit Appeal No. 300/96 had al so been
preferred by the Board against the interimorder of the
| earned single Judge dated 31.1.1996 by which order the High
Court had permtted the students of appear at the
exam nati on conducted by the Board and then further directed
that the certificates granted should be attached to the
condition that the same will be subject to the result of al
the pending proceedings. The two original petitions have
been preferred by 23 petitioners praying therein that the
certificate that has been issued in their favour with the
condition that it would be subject to the final decision of
the pending proceedings should be nodified and they should
be granted fresh certificates. Al these appeals and the
original petitions were disposed of by the inpugned judgnent
of the Kerala Hi gh Court, wherein the Division Bench of the
Kerala High Court taking a synpathetic and conpassionate
view of the matter and being of the opinion that students
who have ' been permitted to take adnmission and who have
appeared in the exam nation should not be allowed to suffer
and accordingly nodi fied conditions attached to t he
certificate and also directed that the students who ave
taken witten examnation for the 10th and 12th classes in
the institution -/Sree Narayana Vidhya Bhavan, Thrissur -
should be granted certificates pursuant to the declaration
of the result of the examnation and result should be
announced within one week and the certificates to be granted
pursuant to the result should not inpose any restriction as
has been done in other cases. Simlar directions were also
issued in other wit —appeals as well ~as the origina
petitions filed before the D vision Bench

There is no dispute that the institution in which these
students had pursued their studi es have not yet received any
affiliation from the Central —Board of Secondary Educati on,
who is the appellant in these appeals. Under the bye-I|aws
of the Board only regular students of affiliated schools
with the Board are entitled to appear in the ‘Secondary
School Exam nati on and the Seni or Secondary Schoo
Exam nati on conducted by the Board. Since the institutions
in which the respondents - students have prosecuted their
studies are admttedly not affiliated to the Board but the
students have been allowed to appear at the exanmination
pursuance to the interim direction of the court, whichis
in contravention of the Rules and Regul ati.ons of the Board,
the question that arises for considerationis : whether the
Hi gh Court was justified in issuing these inmpugned
directions ? This question no longer renains res integra.
This Court in several cases deprecated the practice of
al | owi ng students to appear provisionally in t he
exam nations of the Board or the University “and then
ultimately regularising the sane by taking a synpathetic
view of the matter. |In the case of A P. CHRI STI ANS MEDI CAL
EDUCTI ONAL SOCI ETY v. GOVERNMENT OF ANDHRA PRADESH AND
ANOTHER, (1986) 2 SCC 667, this Court held that the court
will not be justified in issuing direction to the University
to protect the interest of the students who had been
admitted to the nedical <college in clear transgression of
the provisions of the University Act and the regul ati ons of
the University. It was also observed that the court cannot
by its fiat direct the University to disobey the statute to
which it owes its existence and the regul ati ons made by the
University itself as that would be destructive of the rule
of law. In the case of the STATE OF TAML NADU & ORS. v. ST.
JOSEPH TEACHERS TRAINING I NSTITUTE & ANR., JT 1991 (2) SC
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343, this Court held that the direction of adnmtting
students of unaut hori sed educati onal institutions and
permtting themto appear at the exam nation has been | ooked
wi th di sfavour and the students of unrecognised institutions
who are not legally entitled to appear at the exam nation
conducted by the Education Departnent of the Governnent
cannot be allowed to sit at the exam nation and the Hi gh
Court committed error in granting permission to such
students to appear at the public exanmination. Al these
cases were again considered by a three Judge Bench of this
Court in the case of the STATE OF MAHARASHTRA v. VIKAS
SAHEBRAO ROUNDALE & ORS., JT 1992 (5) SC 175, and it was
held that the students ‘of wunrecognised and unauthorised
educational institutions could not have been permtted by
the High Court on a wit petition being filed to appear in
exam nati on and to be acconmodat ed in recogni sed
institutions. The Court ultimtely struck down the direction
i ssued by the High Court. In \yet another case, GURU NANAK
DEV UNI VERSI TY v. PARM NDER KR, BANSAL AND OTHERS. (1993) 4
SCC 401, ' another three Judge Bench of this Court interfered
with the —interimorder passed by the Hgh Court to allow
students to undergo internship course even w thout passing
the MBBS exami nation. The Court observed:

"W are afraid that” this kind of

adm ni stration of interlocutory

renedi es, nore guided by synpathy

quite often wholly m splaced, does

no service to'. anyone. From the

series of orders that keep com ng

before us in academc matters, we

find that | oose, i II-concei ved
synpat hy masquer ades as
i nterlocutory justice exposi ng
j udi ci al di scretion to the
criticism of degener ating into
private benevol ence. Thi s i s

subversive of acaden c discipline,

or whatever is left of it, [eading

to serious i nppasse in academc

life. Adnmissions cannot be ordered

without regard to the eligibility

of the candidates. Decisions on

matters relevant to be taken into

account at the interlocutory stage

cannot be deferred or decided |ater

when serious conplications mght

ensue from the interim order

itself. In the present case, the

H gh Court was apparently noved by

synpat hy for the candi dates then by

an accurate assessnent of even the

prima facie legal position. Such

orders cannot be allowed to stand.

The courts should not enbarrass

academ c authorities by thenselves

taking over their functions."

On the admitted position and in view of the law laid
down by this Court, referred to above, M. Altaf Ahned,
Addl .  Solicitor CGeneral, appearing for the appellants
contended that the inmpugned direction of the H gh Court is
wholly erroneous and cannot be sustained. The |[earned
counsel appearing for the students in different appeals did
not dispute the position that the schools fromwhere their
clients have perused their studies are not yet affiliated to
the Central Board of Secondary Education. But they mainly
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contended that the students having been pernmtted to appear
at the examination and they having been successful and
certificates have been issued in their favour, it would work
out great injustice, if the inpugned directions of the H gh
Court are set aside at this length of tine. In support of
this contention they placed reliance on a recent decision of
this Court in the case of CENTRAL BOARD OF SECONDARY
EDUCATI ON v. N KH L GULATI AND ANOTHER, (1998) 2 SCC 5. In
the aforesaid case, this Court deprecated the practice
followed by the Hgh Court to issue direction and also
observed that such aberrations should not be treated as a
precedent in future but did not interfere with the ultimte
direction of the Hgh Court on the ground that found hopes
have been raised in the mnds of the students and therefore
it would be inappropriate to interfere under Article 136 of
the Constitution. W are unable to apply the reasoning given
in the aforesaid case, inasmuch as there is no iota of
materi al pl aced before wus to ‘indicate that the Centra

Board of ~Secondary Education, the appellants herein, either
directly ‘or indirectly had held out to the students at any
point of ~tinethat the .institutions in which they are
prosecuting their studies have been affiliated or are going
to be affiliated at -a near future. W are conscious of the
fact that out order setting aside the inpugned directions of
the Hgh Court would cause injustice to these students. But
to permt students of an unaffiliated institution to appear
at the examnation conducted by the Board under orders of
the court and then to conpel the Board to issue certificates
in favour of those who ave undertaken exam nation would

tantamount to subversion of law and this Court will not be
justified to sustain the orders issued by the H gh Court on
m spl aced synpathy in favour of students. In view of the

af oresai d prenmises, we set aside the inpugned judgnent of
the Division Bench of the Kerala H gh Court as well as the
interim orders issued by ‘the single Judge in severa
petitions out of which the wit appeals arose and t he wit
petitions filed by the respondents stand dism ssed. These
appeals are allowed but in the circunstances there will no
order as to costs.




