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CASE NO. :
Appeal (civil) 7523 of 2001

PETI TI ONER
PAVANENDRA NARAYAN VERMA
Vs.
RESPONDENT:
SANJAY GANDH P.G 1. OF MEDI CAL SCI. & ANR
DATE OF JUDGVENT: 05/11/ 2001
BENCH

G B. Pattanai k & Ruma Pal

JUDGVENT:

RUVA PAL, J.

Leave granted.

The appel | ant has challenged the decision of the H gh Court
of All ahabad di smissing his wit petition and upholdi ng an order
passed by the respondent No. 1 term nating the appellants
servi ces.

The appel | ant was tenporarily appointed on 10th April 1996

to the post of Joint Director (Materials Managenent) of
respondent No. 1. Cdauses 3 and 4 of the letter of appointnent
provi ded:

3. Thi s appointnment is tenporary and can
be term nated on one nobnths notice from
either side or in lieu of this notice on
paynment of a sum equival ent to one nonths

sal ary.

4. You will be on probation for a period
of one year fromthe date of appointnent

and the probation period nay at the

di scretion of the conpetent authority be
curtailed or extended by such period as
deenmed necessary.

The period of probation was extended on 23rd June 1997 for a
period of six nonths w.e.f. 30th April 1997. This was subsequently
further extended for a period of three nonths w. e.f. 30th October
1997. On 6th February 1998, the inpugned order of term nation
was i ssued. The | anguage used in the order reads:

.During the period of our work (sic)

and conduct was found satisfactory and
therefore, your probation was extended for a
period nonths (sic) w.e.f. the forenoon of
30.4.1997 vide office order

PG DI R/ DO 479/ 97 dated 23.6.1997. Again
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vide office order No. 811 PG Dl R/ DC dat ed
27t h QOct ober 1997 your probation period

was further extended for three nonths w.e.f.
the forenoon of 30th October 1997. Even
during thus (sic) extended period of
probati on your work and conduct has not

been found to be satisfactory.

Therefore, under ternms & conditions No. 3
and 4 of the above referred appoi nt nent
letter, dated services are hereby term nated
with imedi ate effect and for the period a
cheque No. VR/ 00/5856 dated 5.2.1998 for

Rs. 11. 070 (Rupees el even thousand seventy
only) in lieu of on (sic) nonths notice is
encl osed.

According to the appellant, the order was punitive and cast a
stigma on the appellant and coul d not be sustained w thout a ful
scal e departmental inquiry. -1t has been argued that the term nation
order was founded upon allegati ons of m sconduct agai nst the
appel lant. A summary inquiry had been held by the respondents in
whi ch a charge-sheet had been issued to the appellant. The inquiry
of ficer had submtted a report to the respondents, a copy of which

was not nade avail ableto the appellant, but inmrediately after the
conpl etion of the inquiry the inpugned order of termnation had
been passed. |n support of the submission that the order was

punitive, our attention was drawn by the appellant to statenents
made in the counter affidavit filed by the respondent before the
H gh Court where the respondents have all eged that the appellants
integrity and honesty were doubtful.

The respondents have subnitted that the inquiry was held
nerely to assess the appellants fitness for being continued on
probation. The respondents clainmed to have received various
conpl aints regarding the di scharge of the appellants duties and in
order to give the appellant an opportunity of placing the true facts
before the respondent the summary inquiry was held'so that the
suitability of the appellant for being confirned in the post of Joint
Director (Material Managenent) could be fairly assessed. It was
al so submitted that the order was not stigmatic nor punitive and
that no statenent in the counter affidavit would change that
posi tion.

The Hi gh Court has accepted the submi ssions of the
respondents and accordingly dism ssed the wit petition

Since the decision in Parshottam Lal Dhingra V.. Union of
India , Courts have had to perform a bal anci ng act between
denying a probationer any right to continue in service while at the
same time granting himthe right to challenge the term nation of
his service when the termination is by way of punishnent. The
| aw has devel oped al ong apparently illogical lines in determ ning
when the termnation of a tenporary appoi ntee or probationers
servi ces anounts to puni shrent.

In 1974, Krishna lyer, J. had said, The need, in this branch

of jurisprudence, is not so nuch to reach perfect justice but to |ay
down a plain test which the adm nistration and civil servant can
understand wi t hout subtlety and apply wi thout difficulty.

Since Dhingra is the Magna Carta of the India civil servant,
although it has spawned diverse judicial trends, difficult to be

di sciplined into one single, sinple, practical formula applicable to
term nation of probation of freshers and of the services of
temporary enpl oyees , we have thought it best to refer to the facts
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of Dhingras case to understand what exactly was neant when the
Court said:

It is true that the mi sconduct, negligence,

i nefficiency or other disqualification may be
the nmotive or the inducing factor which

i nfl uences the Government to take action
under the terms of the contract of

enpl oyment or the specific service rule,
nevertheless, if a right exists, under the
contract or the rules, to termnate the service
the notive operating on the mnd of the
Government is, as Chagla, C J. has said in
Shrinivas Ganesh v. Union of India (N)
(supra), wholly irrelevant. In short, if the
termi nation of service is founded on the
right flowi ng fromcontract or the service
rules then prima facie, the termnation is not
a puni shnent and carries with it no evi
consequences and so art. 311-is not

attracted. But even if the Governnent has,
by contract or under the rules, the right to
term nate the enpl oynment wthout going
through the procedure prescribed for
inflicting the punishment of dismssal or
removal or reduction /in rank, the

Gover nnment nmay, neverthel ess, choose to
puni sh the servant ‘and if the termnation of
service is sought to be founded on

m sconduct, negligence, inefficiency or

ot her disqualification, then it is a

puni shnment and the requirenents of Art. 311
nmust be conplied with.

In that case the enployee had been reverted back from an
of ficiating post. The records showed that adverse remarks had
been nade agai nst the enployee in‘his confidential reports while
he was officiating. These remarks were placed before the Genera
Manager who said that he was di sappointed to read them and
that he should be reverted as a subordinate till he makes good the
shortcom ngs noticed. The order of reversion was passed by
the General Manager soon after this. Wen the issue ultimtely
cane before this Court, this Court upheld the order of reversion
sayi ng:

He had no right to continue in that post and
under the general |law the inplied term of

such appoi ntnment was that it was term nable

at any tinme on reasonable notice by the
Governnent and, therefore, his reduction

did not operate as a forfeiture of any right
and coul d not be described as reduction in
rank by way of punishnent. Nor did this
reducti on under Note 1 to R 1702 anount to

his dismssal or renoval. Further it is quite
clear fromthe orders passed by the Genera
Manager that it did not entail the forfeiture
of his chances of future pronotion or affect
his seniority in his substantive post. |In these
ci rcunmstances, there is no escape fromthe
conclusion that the petitioner was not

reduced in rank by way of punishnment and,
therefore, the provisions of Art. 311(2) do
not conme into play at all.
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(Enphasi s suppl i ed)

Theref ore, although the General Manager had issued the

order of term nation on the basis of the adverse reports, the order
was not considered as a puni shment because it did not jeopardise

the appell ants career prospects. It is also clear fromthe paragraph
guoted that punishment neans the deprivation of a right which the
enpl oyee otherwi se has. Thus, if he is already in service and is
reverted froman officiating post, although he does not have a

right to continue in the officiating post, he still has a right to be
consi dered for promotion. |If he is on probation or on a tenporary
appoi ntnent, he has a right to seek new enploynent if his

appoi ntnent or probationis term nated. Anything which
j eopardi ses these rights would be by way of punishnent.

Anot her Constitution Bench of this Court in Benjamn

(A.G) and Union of India ~explained the decision of Parshotam

Lal Dhingra (supra). It followed the two tests nentioned in

Dhi ngras case vi z.

(1) Whether the tenporary
Gover nnent._servant had a right
to the post or the rank,  or

(2) Whether he has been visited with
evil consequences.

If punishment were restricted to evil consequences, the

Courts task in deciding the nature of “an order of termnation
woul d have been easier. Courts would only have to scan the

term nation order to see whether it ex-facie contains the stigma or
refers to a docunent which stigmatises the officer, in which case
the termination order would have to be set aside on the ground

that it is punitive. |In these cases the evil consequence must be
assessed in relation to the blem sh on the enpl oyees reputation so
as to render himunfit for service el sewhere and not in relation to
the post tenporarily occupied by him This perhaps is the
underlying rationale of several of the decisions on the issue.

In V.P. Ahuja V. State of Punjab and OGthers cited by the
appel l ant, the Court construed the |anguage of the order and found
that it was ex-facie stigmatic.

In Krishnadevaraya Education Trust & Anr. v. L. A
Bal akrishna , the first letter of term nation nmentioned that the
Conmittee appointed to go into the question of genera
performance of each staff had found that the enployee, who had
been appoi nted on probation, was not upto the mark. This was
foll owed by a second order of term nation which did not refer to
the enpl oyees performance at all. The Court held that it was
preferable that the order of term nation did not nention that the
enpl oyees performance was not satisfactory as then'the
enpl oyer runs the risk of the allegation being nade that the order
itself casts a stignma. Nevertheless, the Court held that the
reasons stated in the first order did not nmean that the termnation
may be by way of puni shnent because the probationer is on test
and if the services are found not to be satisfactory, the enployer
has, in ternms of the letter of appointrment, the right to ternminate the
servi ces.

Finally, this Court in H F. Sangati V. Register General

H gh Court of Karnataka and O hers dealt with the question

whet her an order terminating the appoi ntnment of a probationer
Munsi f coul d be considered to be punitive. In that case during the
peri od of probation, several adverse renmarks had been made in the
confidential records of the probationer. The Administrative
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Conmittee of the High Court considered these confidentia

records and cane to the conclusion that the appellant was not fit
to be confirmed in the post of a judicial of ficer. They
recommended to the Hi gh Court accordingly. The Hi gh Court
accepted the recomendation at a Full Court neeting and referred
the matter to the State Government. The State Gover nnment

accepted the recomendati on and di scharged the probationer
fromservice. The order of termination nentioned that the

enpl oyee was unsuitable to hold the post of Munsif. The Court
held that the order did not cast any stigma on the enpl oyee and
was not punitive.

But the | aw does not rest there. In Shansher Singh v. State

of Punjab, the Courts were asked to | ook behind the formof the
order to find out whether the termination was in substance

punitive. So when a full scale inquiry is held agai nst a probationer
or a tenporary appointee and he.is found guilty, an order

term nating his services for this reason has been seen as punitive
and bad. /It is this search for the substance behind the form of

the order of punishnment which has |ead to sone apparently
conflicting decisions.

Thus some Courts have uphel'd an order of term nation of a
probati oners services on-the ground that the enquiry held prior to
the termnation was prelimnary and yet other courts have struck
down as illegal a simlarly worded termnation order because an

i nqui ry had been held. Courts continue to struggle with
semantical Iy indistingui shabl e concepts |ike notive and
foundation; and terni nations founded on a probationers

m sconduct have been held to be illegal while term nations
notivated by the probationers m sconduct have been upheld. The
decisions are legion and it is an inpossible task to find a clear
path t hrough the jungle of precedents.

As observed by Alagiriswany, J.in S.P. Vasudeva V. State
of Haryana and Qthers 1976 (1) SCC 236, at p. 240:

After all no governnment servant, a

probati oner or tenmporary, wll be discharged
or reverted, arbitrarily, without any rhyne or
reason. |If the reason is to be fathonmed in al

cases of discharge or reversion, it will be
difficult to distinguish as to which action is
di scharge or reversion sinplicitor and which
is by way of punishment. The whol e

position in law is rather confusing.

One of the judicially evolved tests to determ ne whether in

substance an order of termnation is punitive is to see whether

prior to the term nation there was (a) a full scale formal enquiry
(b) into allegations involving noral turpitude or misconduct (c)
which (c) culmnated in a finding of guilt. If all three factors are
present the term nation has been held to be punitive irrespective of
the formof the term nation order. Conversely if any one of the
three factors is missing, the termnation has been upheld.

The three factors are distinguishable in the foll owi ng passage

i n Shanmsher Singh v. State of Punjab (supra) where it was said:

Bef ore a probationer is confirmed the
authority concerned is under an obligation to
consi der whether the work of the

probationer is satisfactory or whether he is
suitable for the post. |In the absence of any
rul es governing a probationer in this respect
the authority may conme to the concl usion
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that on account of inadequacy for the job or
for any tenperanmental or other object not

i nvol ving noral turpitude the probationer is
unsuitable for the job and hence nust be

di scharged. No punishnent is involved in
this. The authority may in some cases be of
the view that the conduct of the probationer
may result in dismssal or renmpval on an
inquiry. But in those cases the authority
may not hold an inquiry and may sinply

di scharge the probationer with a viewto

gi ving hima chance to make good in ot her

wal ks of life without a stigma at the tine of
term nation of probation.  1f, on the other
hand, the probationer is faced with an
enqui ry on charges of m sconduct or

i nefficiency or corruption, and if his services
are termnated without follow ng the

provi sions of ‘Article 311(2) he can claim

pr ot ection.

(Enphasi s suppli ed)

Thus in Benjamns case (supra), conplaints had been

recei ved against a 'tenporary enpl oyee. A notice had been sent to
the enpl oyee to show cause why disciplinary action should not be
taken against him' The inquiry officer was appointed but before
the inquiry was conpleted, the services of the enployee were
term nated with one nonths salary in lieu of notice. The
Constitution Bench upheld the order of termination and drew a

di stinction between a prelimnary inquiry and a departnenta
inquiry. It was held that a prelimnary inquiry held to satisfy the
CGovernent whet her there was no reason to di spense with the
services of the tenporary enpl oyee should not be mnistaken for a
departmental inquiry held to decide whether punitive action
shoul d be taken.

In State of Uttar Pradesh and Another V. Kausha

Ki shore Shukla , the enpl oyee had been appointed on a

temporary basis for a fixed tenure.  During the period of his
service, adverse entries were nade in his character roll

Conpl aints were al so received by the auditors of the enployer. A
summary inquiry was held. It was found that the auditors

conpl aint was correct. The enpl oyee was transferred to anot her
post. He did not join and the enpl oyer terninated his services.
This Court, while upholding the order of termination, said that the
nmere fact that prior to the issue of the termination an inquiry was
hel d agai nst the enpl oyee did not nake the order of term nation
into one of punishnent.

I n Radhey Shyam Cupta v. U P. State Agro Industries

Corporation Ltd. and Anot her a full scale inquiry was held

into the allegations of bribery against a tenporary enpl oyee. ' The
Court set aside the term nation because it found that the report
submitted was not a prelimnary inquiry report but it was in fact a
final one which gave findings as to the guilt of the enpl oyee.

In Dipti Prakash Banerjee V. Satyendra Nath Bose

National Centre for Basic Sciences, Calcutta and O hers t he
term nation order itself referred to three other letters. One of the
letters explicitly referred to m sconduct on the part of the

enpl oyee and al so referred to an Inquiry Comittees report,

which report in its turn had found that the enpl oyee was guilty of
m sconduct. The termination was held to be stigmatic and set

asi de.
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The case of Chandra Prakash Shahi v. State of U P. and

Q hers related to a constable who was on probation after
successfully conpleting his training. The constable conpleted his
peri od of probation without blem sh. One year later, his services
were term nated by issuance of a notice in ternms of Rule 3 of the
U. P. Tenporary Governnent Servants (Term nation of Service)

Rul es, 1975. An inquiry was held into the allegations of

m sconduct. The Court found as a fact that the inquiry was not
held to judge the suitability of the constable but with a viewto
puni sh him The order was held to be punitive and set aside.
Ther ef ore, whenever a probationer challenges his term nation

the courts first task will be to apply the test of stigma or the form
test. |If the order survives this exam nation the substance of the
termnation will have to be found out.

Bef ore considering the facts of the case before us one further
seemingly intractable,~ area ~relating to the first test needs to be
cl eared viz. what |anguage in a termnation order would anount to

a stigma? Cenerally speaki ng when a probationers appointnment is
term nated it nmeans that the probationer is unfit for the job

whet her by reason of m sconduct or ineptitude, whatever the

| anguage used in the term nation order may be. Although strictly
speaking, the stigma i's inplicit in the term nation, a sinmple
termnation is not stigmatic. A termination order which explicitly
states what is inplicit in every order of term nation of a

probati oners appointnent, is also not stignatic. The deci sions

cited by the parties and noted by us earlier, also do not hold so. In
order to ampunt to a stigm, the order nust be in a | anguage which

i mput es sonet hi ng over. and above mere unsuitability for the job

As was noted in Dipti Prakash Banerjee v. Satyendra

Nat h Bose National Centre for Basic Sciences (supra)

At the outset, we may state that in several
cases and in particular in State of Oissa v.
Ram Narayan Das, it has been held that

use of the word unsati sfactory work and
conduct in the termination order will not
ampunt to a stigna.

Returning now to the facts of the case before us. The
| anguage used in the order of termination is that the appellants
wor k and conduct has not been found to be satisfactory. These

12 AIR 1961 SC 177

words are alnost exactly those which have been quotedin Dipti
Prakash Banerjees case as clearly falling within the class of
non-stigmatic orders of termnation. It is, therefore safe to
concl ude that the inpugned Order is not ex facie stigmatic.

We are also not prepared to hold that the enquiry held prior

to order of termination turned this otherw se i nnocuous order into
one of punishnment. An enployer is entitled to satisfy itself as to
the conpetence of a probationer to be confirned in service and

for this purpose satisfy itself fairly as to the truth of any

al l egation that may have been nade about the enpl oyee. A

charge sheet nerely details the allegations so that the enpl oyee
may deal with themeffectively. The enquiry report in this case
found nothing nore against the appellant than an inability to
neet the requirenments for the post. None of the three factors

cat al ogued above for holding that the term nation was in

substance punitive exist here.

It was finally argued by the appellant that the intention of
the respondents to punish himwas clear fromthe follow ng
statement in the affidavit filed on their behalf.

It is inmportant to nention herein that even
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honesty and integrity of the petitioner was
al so under cloud as he took undue favours

by m susing his position fromthe suppliers
and naligned the reputation of the
institute.

That an affidavit cannot be relied on to inprove or

suppl enent an order has been held by a Constitution Bench in
Mohi nder Singh G111 v. The Chief Election Conmi ssioner

New Del h

.when a statutory functionary makes an
order based on certain grounds, its validity
nust be judged by the reasons so nmentioned
and cannot be suppl enented by fresh
reasons in the shape of affidavit or
ot herw se

Equally an order which is otherwise valid cannot be

i nval i dat'ed by reason of any statenent in any affidavit seeking to
justify the order. This is also what was held in State of Utar
Pradesh v. Kaushal Kumar Shukla (supra):

The al | egati ons made against the

respondent contained in the counter-affidavit
by way of a defence filed on behal f of the
appel l ants al so do not change the nature and
character of the order of term nation

Havi ng hel d agai nst the appellant on all counts, we dismss
the appeal but without any order as to costs.

L J.

(G B. Pattanai k)
JJ.
(Ruma Pal)

November 5, 2001.




