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HEADNOTE

JUDGVENT:
JUDGMENT

NANAVATI , J.

The order passed by the ~Central Admi ni strative
Tri bunal, Principal = bench, new Delhi, dismssing his OA
No. 3114 of 1991, is challenged by the appellant in this
appeal

The appel | ant appear ed at t he Cvil Servi ces
Exam nati on (CSE) held by the Union Public' Service
Conmi ssion (UPSC) in the vyear 1989. The result 'of the
exam nation was declared on 31:5.90 He was not recomended
by the UPSC for any appointnent. he, therefore, appeared at
the CSE 1991. Prelimnary Exami nation was held on 9.6. 90,
and its result was declared on 7.8.90. He was  declared
qualified to appear in the Main Exam nation. The witten
Exami nation commenced on 17.12.90 and ended - on 28.12.90.
Before the result of 1990 Exam nation was declared  he
received a letter dated 9.1.91 from the UPSC on 14.1.91
informng him that as a result of sone candidates not
joining or not being available/eligible for appointnent or
not being found medically fit, his nane ~was recomrended
through a supplenmentary list prepared on the basis of the
result of 1989 Exami nation. he was further informed that he
woul d be considered for appointnent to the Central Services
Goup "A/Goup 'B Service on the basis of his rank and
preference, if he was otherwi se found eligible. He was al so
given an opportunity to revise the order of preferences
indicated by himearlier. By the said letter he was directed
to intimate specifically if he was interested in joining the
Central Industrial Security Force Goup A (CISF) or not.
The appellant did not respond to this letter and remined
silent. Then by a letter dated 21.6.91, received by himin
the first week of July 1991, he was of fered an appoi nt nent
as Assistant Commandant in the CISF. He was al so informed
that if he desired to accept the offer then he should
despatch the agreenment and the declaration and conplete
other formalities. He did nothing. This time also he
remai ned silent and did not informthe authorities that he
was not willing to accept it.

Meanwhi |l e, the appellant having passed some other UPSC
Exam nati on was appointed on 25.2.91 to the Border Roads
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Engi neering Services. In the first week of June 1991 the
result of the CSE 1990 (Main) was declared and on the basis
thereof he was called to appear in the interview personality
test. He appeared before the Interview Board of the UPSC on
the specified date. On 31.7.91 the final result of the 1990
Exam nati on was decl ared and he was assigned Rank No. 299 in
the nerit |Ilist. This high ranking in the nerit list enabled
himto be allocated to a better Goup A service, nanely,
I ndi an Revenue Service (IRS). On 9.9.91 he received a letter
dated 31.8.91 intimating that he was being considered for
appointnent to the IRS on the basis of the result of 1990
Exam nation. He was infornmed that it was only a tentative
allocation and mght undergo a change on consideration of
his rank and expressed preferences. He was further inforned
that a fornal offer of appointnent would be sent to him by
the concerned Cadre Controlling Authority of the Service
after final service allocation was nade. He was directed to
report to the Director, S.V.P.N P. Acadeny, Hyderabad on
15.9.91, if he was willing to be considered for appoi nt nent
to that  'Service. As he was selected for the I RS he resigned
as an Engineer in the Border Roads Engi neering Service and
reported at the Acadeny at Hyderabad for the third
foundati onal course neant for probationers joining IRS. On
20.12.91 he received a letter dated 17.12.91 from the
M nistry of Personnel and Training informng himthat on the
basis of the result of the 1989 Exami nation he was all ocated
to CISF and that he should report to the Assistant Director,
Nati onal Industrial 'Security Academy at Hyderabad for basic
training comencing from 30.12:91 i medi ately after
concl usi on of t he foundational course ~which he was
undergoing. He was further informed that” in view of the
provi sions contained in the second proviso to Rule 17 of the
Cvil Services Exam nation Rules he was not eligible for
allocation to Goup A service on- the basis of the 1990
Exami nation and was, therefore, not so allocated. Aggrieved
by that conmuni cati on dated 17.12.91 the appel I ant

appr oached the Central Admi ni strative Tri bunal and
chal l enged the action of the authorities as arbitrary and
illegal.

Two contentions were raised before the Tribunal. The
first contention was that Rule 17 would apply only to those
candi dates in respect of whomthe conditions in the second
proviso to Rule 4 are fulfilled. The second contention was
that in any case Rule 17 did not apply to the appellant as
he was not a candi date who had been approved for appointnent
to Central Services Goup 'A . The Tribunal rejected both
these contentions and held that Rule 4 does not exclude a
bel ated intimation regarding allocation and as such
intimation was given to the appellant before the CSE 1990
was over the second proviso to Rule 4 becane applicable to
the appellant and consequently the provisos t Rule 17 al so
becarme applicable to him The Tribunal also held that Rule
17 can operate independently of Rule 4. It also held that
the appell ant was ’*approved for appointnment’ as contenpl ated
by Rule 17 and, therefore, also the Government was right in
not allocating the appellant to a Goup 'A service on the
basis of CSE 1990. Taking this view the Tribunal dism ssed
the appellant’s application. M. Srinivasan, |earned counse
appearing for the appellant has not only challenged the
finding of the Tribunal that the appellant can be said to be
"a candi date who has been approved for appointment’ but, has
forcefully submtted that the decision of the Tribunal that
the first proviso to Rule 17 can operate independently of
Rule 4 is clearly wong. He also subnitted that the Tribuna
has not correctly interpreted Rule 4 and has erroneously
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cone to the conclusion that the second proviso to the said
rule applied to the case of the appellant. On the other
hand, the |earned counsel appearing for the respondents has
supported the order passed by the Tribunal on the sane
grounds whi ch were urged before it.

Rules a and 17 in so far as they are relevant for the
purpose of this appeal read as under: -

"4, Every candidate appearing at

the Examination, who is otherw se

eligible, shall be permitted four

attenpts at t he Exam nati on,

irrespective of the nunber of

attenpts he has already availed of

at the AS etc. Examination held in

previ ous years. The restriction

shall be effective from the G vi

Services Examination held.in 1979.

Any ~attenpts nmmde at the Cvi

Services (Prelimnary) Exam nation

held in 1979 and onwards w || count

as attenpts for this purpose:

Provided further that a candidate

who on the basis of the results of

the previ ous civil Servi ces
Exami nation, had “been allocated to
the 1.P.S. or / Central Services,
Goup "A" but who expressed his
intention to ‘appeal in the next

civil Services (Min) Examnation
for competing for IAS, IFS; IPS or
Central Services, Goup "A" and who
was permitted to abstain fromthe
probationary training in order to
so appear, shall be eligibleto do
so, subject to the provisions of

Rule 17. If the candi date is
all ocated to a service on the basis
of the next <civil Services . Min
Exami nation he shall join either

that service or the service to
whi ch he was all ocated on the basis
of the previous C S.E. failing
whi ch his allocation to the service
based on one or both exam nations,
as the case may be, shall stand
cancel | ed and not wi t hst andi ng
anything in Rule 8, a candi date who
accepts allocation to a service and
as appointed to a service shall not
be eligible to appear again in the
Cvil Services Examination unless
he has first resigned from the
servi ce.

17. Due consideration will be given
at the time of nmaking appointnents
on the results of the exam nation
to the preferences expressed by a
candi date for various services at
the time of his application. The
appoi ntnent to various services

will also be governed by the
Rul es/ Regul ati ons in force as
appl i cabl e to t he respective

Service at the tinme of appointnent.
provided that a candidate who has
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been approved for appointnent to
Indian Police Servi ce. Centra
Service, Goup "A'" nentioned in
Col. 2 belowon the results of an
earlier exam nation wil | be
consi dered only for appointnent in
services nentioned agai nst that
service in Col. 3 below on the
results of this exam nation

Sl. Service to Servi ce for which
No. VWi ch approved eligible to
For appoi nt ment conpete
1. I ndi an Pol i ce IAS, |FS and
Servi ce Central Services,
G oup "A"
2. Central Services IAS, |IFS and
G oup "A" | PS

Provided further that a candidate

who is appointed to a Centra

Service, Goup "B" on the results

of an earlier examnation wll be

consi dered only for appointnent to

IAS, IFS, IPS and Central Services,

G oup "A"."

Rule 4 is an eligibility rule and the main part of that
rule pernmits a candidate to appear at the said exam nation n
all four tines. The second proviso to rule 4 restricts this
right of a candidate further. It provides that if a
candidate is allocated to a service on the basis of a
particul ar examnation and is appointed to a service he
cannot thereafter appear again in the CSE unless he first
resigns from the service. It al'so restricts the right of a
candi date to avail of four Opportunities by providing that a
candi date who on the basis of the result of the previous CSE
had been allocated to the IPS or Central Service Goup 'A
but who expressed his intention to appear in the next CSE
(Main) for conpeting for I|AS, IFS, IPS or Central Services
Goup 'A and who was permitted to abstain- - from the
probationary training in order to so appear, shall  be
eligible to do so, subject to the provisions of Rule 17. A
Candi date who is allocated to the |PS or Central Services
Goup "A on the basis of the result of the previous CSE is
permitted to appear in the next CSE with a view to better
his chances or to inprove his prospects. But he can do so
provi ded he expresses his intention to appear in the next
CSE for competing for 1AS, IFS, |[IPS or Central Services
Goup 'A and if he is permtted to abstain from the
probationary training in order to so appear. Even this
eligibility is made subject to the provision of Rule 17. If
the perm ssion as contenplated by this proviso is granted to
a candidate and if the candidate is allocated to a service
on the basis of the next CSE then he has an option either to
join that service or the service to which he was all ocated
on the basis of the previous CSE. |If he does not exercise
this option his allocation to the service based on one or
both the exami nations will stand cancell ed.

The said proviso thus carves out an exception to Rule 4
and restricts the right of a candidate to appear for all the
permtted attenpts at the examnation if the conditions
specified in the proviso are satisfied. Obviously, such a
provision has to be construed strictly and can be applied
only when the pre-requisite conditions are satisfied.
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The second proviso to Rule 4 refers to Rule 17 and thus
both the rules are inter-connected in the matter of defining
eligibility of a candidate. Wereas Rule 4 provides for
eligibility for appearing at the examnation Rule 17
provides for eligibility for appointnent to various services
on the basis of the result of the examnation and the
preferences expressed by the candidate. The nain part of
Rule 17 provides for giving due consideration to the
preferences expressed by the candidate for various services
at the tinme of his application, subject to the rules or
regul ations in that behalf. The first proviso to that rule
restricts such consideration by providing that a candi date
who has been approved for appointnent to India Police
Service/Central Cvil Services, Goup 'A on the basis of
the result of an earlier examination will be considered only
for appointnment in services mentioned in Col. 3 of that
provi so, on the basis of the result of the next exam nation
it thus puts a further restriction on the choice of the
candi date t o appear again at the subsequent exam nations and
conpete flor~ a higher or better service if he has been
approved for —appointnment for any of the specified services
on the basis of the result of an earlier exam nation. Like
Rule 4 which provides for nunmber of tinmes a candidate is
eligible to conpete at the CSE, Rule 17 provides for the
services for which he is eligible to conpete. The first
proviso to Rule 4 further restricts is eligibility to the
extent nentioned therein to conpete again at the CSE once he
is allocated to the |IPS or Central Services, Goup A on
the basis of the result of the previous CSE. The two
provisos to Rule 17 i kewise further restrict the
eligibility of the candidate to conpete for a  higher or
better service once he is approved for appointnent to IPS or
Central Services, Goup 'A. The provisos to both these
Rules deal with the case of a candi date who after appearing
at the earlier examnation ‘has again appeared at the next
exam nation to compete for a higher and better service.
Thus, the second proviso to Rule 4 and the two provisos to
Rule 17 are not only inter-connected but along wth other
rel evant provisions nmake an integrated schenme as regards the
eligibility of such a candidate for al'l ocation and
appoi ntnent to a service. Wereas the second proviso t Rule
4 specifically nmmkes the eligibility thereunder subject to
the provisions of Rule 17 also the provisos to Rule 17 do
not specifically refer to the first proviso to Rule 4 but
the nonent a candidate appears at the next exam nation the
restriction contained in the first proviso to Rule 4 becones
applicable to himand, therefore, the provisionto Rule 17
cannot have independent application to a candidate who has
appeared at the next examination. Therefore, the provisos to
Rul e 17 though they appear to have independent application
or operation they cannot operate independently in.case of a
candi date who has been allocated to a particular service on
the basis of the result of the earlier exanm nation. Before a
candidate is approved for appointnent to IPS or Centra
Services, Goup 'A he has to be allocated to that service
and for that reason the first provisoto Rule will start
operating earlier than the provisos to Rule 17 can apply. W
are, therefore, of the opinion that the provisos to Rule 17
can have no independent application in view of second
proviso to Rule 4. Possibly, it can independently operate
only where the restriction inposed by the first proviso to
Rule 4 is not attracted. The Tribunal was, therefore, wong
in holding that Rule 17 can operate independently of Rule 4
even in case of a candidate to whom the first proviso to
Rul e 4 appli es.
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The next point to be considered is whether the
requisite conditions of the second proviso to Rule 4 can be
said to have been satisfied in this case. The said proviso
contenplates a situation where the candidate, on the basis
of the result of the previous CSE, has been allocated to the
IPS or Central Services, Goup A but who expresses his
intention to appear in the next CSE for conpeting for a
hi gher or better service. Obviously, to bring the case
within the purview of the said proviso allocation has to
precede expression of his intention by the candidate to
appear in the next CSE It is also inplied that allocation
on the basis of the result of the previous CSE has to be
before the declaration of holding the next CSE. O herw se,
it would not be possible for a candidate to express his
intention to appear in thenext CSE. |f he appears in the
next CSE for conpeting for [1AS, |IFS, [IPS or Centra
Services, Goup ’'A before heis allocated to the IPS or
Central Services, Goup 'A then he will not fall within the
purview of the said proviso nor wll he be wunder an
obligation to seek pernission to abstain from the
probationary training in~  order to appear at the next
exam nation. If a candidate is not allocated or approved for
appointnent to the IPS or Central Services, Goup 'A then
he would be free to appear at the next CSE and in that case
not only his result of the wearlier examnation but the
preferences expressed by himw || becone irrelevant. |In such
a case neither second provisoto Rule 4 -nor the first
proviso to Rule 17 will apply to hi mbecause there woul d be
no justification to deprive himof his chance to appear at
the next CSE and conpete for any service that he likes. If a
bel ated al |l ocation or approval for appointnent is to be
considered valid for attracting the second proviso to Rule 4
and the first proviso to Rule 17 then that woul d seriously
affect the right conferred by the main parts of Rules 4 and
17 on the candi date. Moreover, as the first proviso to Rule
4 days down an eligibility criteria it would not be open to
the Government to waive the consequences followi ng fromthe
non-ful filment of the conditions nmentioned therein as that
woul d af fect the prospects of other candidates. The Tribuna
was, therefore, no right when it held that a belated
al l ocation or approval does not —have the -effect  of
prejudicially affecting the right of a candidate.

So far as the appellant is concerned he was not
recormended by the UPSC for any appointnent on the basis
effect. Moreover, the allocation of the appointnent-to a
Group 'A  Service on the basis of the 1990 exam nation was
earlier than his approval for appointment to the Cl SF on the
basis of the 1989 examnation. By the letter (dated . 31st
August, 1991 the appellant was informed that on the basis of
the 1990 exam nation he was considered for appointnent to
the IRS though it was also stated that the said allocation
was tentative and there was a possibility of its undergoing
a change on consideration of his rank and expressed
preferences. He was directed to join the third foundationa
course for probati oners at the S.V.P.N P. Acadeny,
Hyderabad. he joined that Acadeny as a candi date all ocated
to IRS and took training in the nonths of october and
Novenber 1991. Thereafter in Decenber 1991 he was told that
as he was allocated to CISF on the basis of the 1989
exam nation he should report to the Assistant Director of
the National Industrial Security Acadeny at Hyderabad for
basis training comencing from30.12.91. he was also told by
the inpugned decision contained in the letter dated 17th
Decenmber, 1991 that he was not eligible for allocation to
Goup "A  Service on the basis of the 1990 exami nation in
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view of the provisions contained in the second proviso to
Rule 17. It is difficult to appreciate how the second
proviso to rule 17 nmade the appellant ineligible. The second
proviso to Rule 17 applies to a candidate who is appointed
to a Central Service, Goup 'B on the result of an earlier
of the result of the CSE 1989. It was wunder these
circunst ances that he appeared for the CSE 1990. He not only
appeared in the Prelimnary Exam nation but also in the Main
Exam nation. Only thereafter, that is, on 14.1.91 he was
i nforned that his nane was recommended t hr ough a
suppl enentary list for being considered for appointnent to
the Central Services, Goup "A/Goup 'B . The appellant did
not respond to this offer. On the contrary he preferred his
fate to be governed by the result of the CSE 1990. Luckily
for him the result of the CSE 1990 was better and on the
basis of his rank inthe nmerit Iist he was allocated to IRS
out of the Goup 'A ~Services. The appellant was not
approved for any appointnent on the basis of the result of
1989 exam/nation till the first week of July 1991. The
Tri bunal 'has taken the view that by remaining silent and not
specifically declining the allocation nade in January 1991
and the offer of appointnment nade in July 1991 he incurred
an obligation to be -governed by the result of the 1989
exam nation and forfeited the right to be allocated to a
Goup 'A'  Service/on ‘the basis of the 1990 exam nation
allocation to the IAS, IFS and |PS being out of question
because of his low rank. The Tribunal was  not right in
taking this view because the conditions precedent to the
application of the second proviso to Rule 4 were not
satisfied and, therefore, the _appellant’s remining silent
did not have such an examnation and desires to be
consi dered for higher service on the basis of result of the
next exam nation. The appellant was, at no tine, allotted,
much | ess appointed, to Central Service, Goup 'B on the
result of the 1989 exanmi-nation. ~ The CGovernnent @ was,
therefore, wong in treating him as ineligible for
allocation to IRS on the basis (of the 1990 exam nation by
resorting to the second proviso to Rule 17. Therefore,
neither the first proviso nor the second proviso to Rule 17
was attracted in this case and the inpugned action/decision
of the GCovernment to treat the appellant as ineligible for
appointnent to |IRS on the basis of the 1990 exam nation has
to be regarded as bad and without any authority of |aw

We therefore, allowthis appeal, set aside the order
passed by the Tribunal and direct the respondents to
consider himfor final allocation to Central Services, Goup
"A on the basis of the 1990 examination. In view of the
facts and circunstances of the case, we pass no order as to
costs.




