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ACT:

Jagirs, Abolition of-Constitutional validity of enactnent
Vi ndhya Pradesh Abolition of Jagirs and Land Reforms Act,

1952 (Xl of 1952), SS. 22(1), 37, Schedule cl. (4)(e)-Code
of CGvil Procedure (Act V. of 1908), S. " 9-Constitution

India, Art. 31 A

HEADNOTE

These appeal s rai sed the question of constitutional validity
of the Vindhya Pradesh Abolition of jagirs and Land / Reforns
Act, 1952 (XI O 1952). Applications were made before the
judicial Comm ssioner under Art. 226 of the Constitution on
the ground that various provisions of the “Act placed
unreasonabl e restrictions on the exercise of the fundanental
rights guaranteed by the Constitution. The ~ judicia
Conmi ssioner held that the Act, excepting S. 22(1), s.. 37
and cl. (4)(e) of the Schedule to the Act , was
constitutionally wvalid. The State appeal ed against that
part of the order which declared the <three provisions
unconstitutional and one of the petitioners appeal ed agai nst
the order declaring the rest of the Act constitutional

Hel d, that the appeal of the State nust be all owed and . that
of the petitioner dism ssed.

It was not correct to say that S. 22 of the Act, which |Iays
down the schene for giving, effect to S. 7(a) of ~-the Act
which permits the jagirdars to remain in possession of
certain lands even after the abolition of their jagirs, is a
pi ece of col ourable |egislation and, therefore, ultra vires
the Legi sl ature. That section cannot be sai d to
di scrimnate as between jagirdars on the one hand and ot her
occupants of land, to whoms. 28(1) applies, on the other
since they belong to distinct and different classes.

107

Even assuming that they belong to the sane class and S. 22
is discrimnatory, that section is protected by Art. 31A of
the Constitution.

The question as to colourable legislation’ is really one
relating to | egislative conpetency and there can be no doubt
that the Vindhya Pradesh Legislature was perfectly conpetent

of
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to enact the inpugned provisions under Entry 18, List Il of
the Seventh Schedule to the Constitution

K. C. Ggjapati Narayan Deo v. The State of Orissa. [1954]
S CR i and Raghubir Singh v. The State of A ner (Now
Raj ast han). [1959] SuPPl. (1) S.C.R 478, relied on.

There was no substance in the contention that s. 37 of the
Act is repugnant to s. 9 of the Code of Civil Procedure and
consequently ultra vires the State Legislature. The Vindaya
Pradesh Legi sl ature had undoubtedly the power under Entry 3,
List Il of the Seventh Schedule to make a provision like s.
37 O the Act and, once it did so, the last part of s. 9 of
the Code would apply and the jurisdiction of the Gvi
Courts would be barred by s. 9 of the Code read with S. 37
of the Act.

Nor was it correct to say that cl. (4)(e) of the Schedule
deprives the jagirdar of his proprietory interest without
conpensation. Al though he may have to pay rent for the | and
remai ning with him no revenue for such |land was any | onger
payable by himand the revenue is taken into account in
assessi ng conpensati on.

The entire Act, therefore, falls within the protection of
Art. 31A of the Constitution-and, in view of the decisions
of this Court, its constitutional wvalidity is beyond
guesti on.

Case-law referred to

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeals Nos. 40 to

of 1955.

Appeal s fromthe judgnent and order dated Novenber 12, 1953,
of the former Judicial Conmssioner’s Court, Vi ndhya
Pradesh, Rewa, in Msc. Applications (Wit) Nos. 51 to

and 121 of 1953.

C. K. Daphtary, Solicitor-General of India, M Adhikari,
Advocat e- General for the State of Madhya Pradesh and |
Shroff, for the appellant (in C As. Nos. 40 to 109 of

and respondent (in C A No. 110/55).

K. B. Asthana, S. N Andley, J. B. Dadachanji, Rameshwar
Nath and P. L. Vohra, for the respondents (in C. As. Nos.
51, 52, 54, 65 and 100155) and appellant (in C A

110/ 55).

1960. February, 24. The Judgnent of the Court
del i vered by
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WANCHOO, J.-These seventy-one appeals on certificates
granted by the Judicial Conm ssioner of Vindhya Pradesh
arise out of seventy petitions under art. 226 of

Constitution filed before that Court challenging

constitutionality of the Vindhya Pradesh Abolition of Jagirs

and Land Reforns Act, No. Xl of 1952, (hereinafter

the Act). They were disposed of by a common judgnent by the

Judi ci al  Commi ssi oner. We shall also dispose  of
appeal s, by a common judgnment. Seventy (Nos. 40 to

out of these appeals, are by the State 'of Vindhya Pradesh
(now Madhya Pradesh) while one (No. 110) is by the Brijindar

Si ngh, a jagirdar.

The case of the petitioners in the Court of the Judicia
Conmi ssioner was that the Act was unconstitutiona
various provisions in it placed an unreasonable restriction
on the exercise of the fundanental rights guaranteed to

petitioners wunder Part 11l of the Constitution

-Judi ci al Commi ssioner held that the Act was constitutional

except for three provisions thereof, namely, S. 22(1),
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and cl. (4) (e) of the Schedule to the Act. The seventy
appeals by the "State are with respect to this part of the
order declaring these three provisions unconstitutional
The appeal of Brijindar Singh is against that part of the
order by which the rest of the Act was held constitutional
We shall first deal with the appeal of Brijindar singh
Learned counsel for Brijindar Singh was unable-and in our
opinion rightly-to challenge the constitutionality of the
Act as a whole in view of art. 31-A of the Constitution and
the decisions of this court in The State of Bihar v.
Mahar aj adhiraja Sir Kaneshwar Singh (1), Visweshwar Rao V.
The State of Madhya Pradesh (2) Raja Suriya Pal Singh v. The
state of UP. (3), K C GGjapati Narayan Deo v. The State
of Orissa (4), Thakur Amar Singhji v. The State of Rajasthan
(5), Raja Bhairebendra Narayan Bhup v. "he State of Assam
(6), Sri Ram Ram Narain v. The state of Bombay (7), Raghubir
Singh v. The State of Ajmer (now Rajasthan) (8) and Atna Ram
v. The State of Punjab (9), relating to simlar |egislation
in'the

(1) [1952] S.C R 889.

(2) [1952] sS.C R 1020.

(3) [1952] S.C. R 1056.

(4) [1954] S.CR i.

(5) [1955] 2'S.C. R 303.

(6) [1956] S.C.R 303.

(7) [1939] SUPPL. (1)S.C R 499

(8) [1959] Suppl. (1) SSCR 478

(9) [1959] Suppl. (1) S.C R 748.
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States of Bihar, Mdhya Pradesh, Uttar Pradesh Oissa,
Raj ast han, Assam.__ Bonmbay, A ner and Punj ab. It is not
necessary therefore to exanine the provisions of the Act in
detail. In the circunstances, Appeal No. 110 is dism ssed,;

but as it was not pressed we think it right that the parties
shoul d bear their own costs of this appeal

Now we turn to the appeals by the State. The object of the
Act is to resune jagir-lands. Sec. 5 provides for the
appointnent of a date for the resunption of any class of
jagir-land by notification and power is given'to the State
Governnment to fix different dates for different classes of

jagir-1lands. Sec. 6 provides for the consequences of such
resunption. Sec. 7, however |ays down that notw thstanding
anything contained ins. 6, certain lands will remain in

possession of jagirdars and cl. (a) thereof is nmaterial and
may be quoted here-

" The jagirdar shall continue to remain in possession of his
sir and khudkasht to the extent and “subject to t he
conditions and restrictions specified in Ch. V. "

Sec. 10 and the subsequent sections appearing in Ch. 1lIl of
the Act provide for conmpensation and the Schedul e provides
the manner in which the conpensation shall be conputed.
Then conmes Ch. 'V, which deals with sir ‘and khudkasht
| ands. See. 20 provides for an application by the jagirdar
for allotment of land for personal cultivation. See. 21

provides for an enquiry by the Tahsildar on such application
in the prescribed nanner, and the allotnent of |and and the
issue of a patta thereof to the jagirdar having regard to
the remaining provisions of the Chapter. Then comes s. 22,
whi ch may be quoted in full-

" (1) A jagirdar shall be allotted all sir and khudkasht
| ands which he was cultivating personally for a continuous
period of three years imediately preceding the date of
resunption.

" (2) A jagirdar whose jagir-lands have been resunmed under
this Act-
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(a) who is not allotted any sir or khudkasht [|and under
sub-section (1), or

110

(b) who had been allotted any such Iand which is less than
the mnimm area

may if he applies in this behalf, be allotted any other sir
or khudkasht land in his personal cultivation at the date of
resunption or where there is no such land or sufficient area
of such Iand any unoccupied cultivable waste land in the
jagir-land subject to availability of such land, so that-
(i) in a case falling under cl. (a), the total area
allotted to him wunder this sub-section is equal to the
m ni mum ar ea, and

(ii) in a case falling under cl. (b), the area allotted to
him under this sub-section together with the area allotted
under sub-section (1) is equal to the mninum area.

Expl anation-In this sub-section, the expression mninmum
neans ten per cent. of the total cultivated land in the
jagir-land _at the date of resunption or 30 acres whichever
is greater:

Provided that in no case the mininmum area shall exceed 250
acres."

Chapter V deals with rights of tenants, grove holders and
occupants in jagir-land and confers certain benefits on
them Chapter~ VI provides for the machinery and the
procedure for’ carrying out the purposes of the Act. The
last section (42) gives power to the State Governnent to
make rul es to carry out the purposes of the Act.

The | earned -Judi ci al Conmmi ssioner has held that s. 22(1)
is a colourable piece of legislation. The schene of s. 22
is to give effect tos. 7(a) by which certain |ands were
allowed to remain in the possession of the jagirdar
Section 22(1) lays down thatall sir and khudkasht |ands
which a jagirdar was cultivating personally for a continuous
period of three years imediately preceding the date of
resunption shall be allottedto himby the Tahsildar. Sub-
section (2) provides for those cases where there is no |and
which can be allotted to a jagirdar under  sub-s. (1) or
where the | and, which can be allotted to himunder sub-sec-
tion (1) is less than the mininmum area as defined in the

secti on. In such a case the jagirdar can-be allotted any
ot her sir or khudkasht land in his personal culti-
111

vation at the date of resunption upto the mininum area

Where, however, the mininumis not reached even after such
allotment, the jagirdar can be allotted under sub-s. (2) any
unoccupied cultivable waste land in the jagir subject to
avail ability of such land upto that area. The mninum area
neans ten per cent. of the total cultivated area in the
jagir at the date of resunption or 30 acres whichever is
greater subject to the proviso that in no case the m nimm
area shall exceed 250 acres. |In other words, s. 22 (1)
provides that in the first instance the jagirdar wll get
all his sir and khudkasht |and which he had been cul tivating
for three years continuously before the date of resunption.
If, however, there is no such land or if the land of this
kind allotted to a jagirdar is | ess than the mininum area he
will be entitled to further allotnment out of the sir or
khudkasht land in his possession for less than three years
to make up the mninmumarea. Lastly if the mninumarea is
not made up even by allotment of such | and which has been in
the jagirdar’s possession for |less than three years he wll

be entitled to allotnent of unoccupied cultivable waste |and
subject to availability of such land to nake up the m ni mum
area; but the provisions of sub-s. (2) are subject to a
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m ni mum of 250 acres. W have not been able to understand
how these provisions can be called a piece of colourable
| egi slation. The |earned Judicial Commi ssioner seens to be
of the viewthat as a period of three years’ continuous
cultivation is made a condition of allotnment under s. 22(1),
there is discrimnation between jagirdars and ot her
occupants of land in whose case s. 28(1) provides that every
person who is entered in the revenue record as an occupant
of any jagir-land at the date of resunption, shall be deened
to be pattadar tenant in respect of such |and which shall be
assessed at the village rate. The | earned Judi ci a
Conmi ssi oner was not unconscions of the provisions of art.
31-A which lays ‘down that no such legislation would be
struck down on the ground of discrimnation under art. 14.
He however thought that this was an extra condition which
had been inposed so that the jagirdar mght.be deprived of
as much sirand khudkasht |and as possi bl e subject

112

to/ the mninmum and that this was done to create in-
convenience to the jagirdars whomthe legislature did not
I ike. He therefore thought that such |legislation was
al together outside the power of the legislature and was
invalid as a col ourabl e piece of |egislation

In the first 'place we cannot see how any discrimnation can
arise in circunstances like this, for the jagirdars are
obvi ously one class while the occupants of |ands other than
jagirdars belong to another class. Secondly, even if it
could be held that jagirdars and other occupants of |and
stood in the same class and there was discrimnation under
s. 22(1) as conpared to s. 28(1), such discrimnation could
not be a ground for striking down s. 22(1) in view of the
specific constitutional provision inart. 31-A It was
because of -this difficulty that the Ilearned Judicia
Commi ssioner did not strike down's. 22(1) on the ground of
discrimnation but held that it was a col ourable piece of
| egislation. What is a colourable piece of |egislation has
been laid down by this Court in K 0. Gajapati Narayan Deo
v. The State of Orissa (1). It was pointed'there that :-
"The question whether a | aw was a col ourable | egislation and
as such void did not depend on the notive or bona fides of
the legislature in passing the |aw but upon the conpetency
of the legislature to pass that particular |aw, and what the
courts have to determine in such cases is whether though the
| egi slature has purported to act within thelinmts of its

powers, it has in substance and reality transgressed those
powers, the transgression being veiled by what appears, on
proper exam nation, to be a nere pretence or disguise. The

whol e doctrine of colourable legislation is based upon the
maxim that you cannot do indirectly what you cannot do
directly."

Applying this principle it is obvious that the Vindhya
Pradesh legislature in this case had full conpetence to nake
this provision wunder Entry 18, List Il of ‘the Seventh
Schedule. There is no question here of transgressing those
powers and veiling the transgression under a pretence  or
di sgui se. We do not think it was proper for the Judicia
Conmi si si oner to

(1) [1954] S.C R (1)
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ascribe motives to the legislature as he seens to have done
by saying that the provision was nade for creating
i nconveni ence to a class whomthe legislature did not |ike.
Nor do we think that there is any force in the argument that
art. 31-A has no application to provisions dealing wth
allotment of land, for ss. 7 and 22 of the Act work out the
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schene of acquisition of estates and are i nci denta

provisions which are equally protected under that Article
along with the main provisions contained in ss. 5 and 6 of
the Act; (see Raghubir Singh v. The State of Ajnmer (now
Raj ast han) (1). The provisions of s. 22 as a whole provide
a schene for carrying out the intention of the |egislature
expressed in s. 7(a) of the Act and are in our opinion
perfectly constitutional.

W nowturn to s. 37 of the Act. That section appears in
the procedural part of the Act and is as follows: -

" (1) No civil court shall have jurisdiction to settle,

deci de or deal with any question which is, by or under this
Act, required to be settled, decided or dealt with by the

Tahsi | dar, the Deputy Commissioner, the Land Ref or m
Comm ssi oner, or-the Board of Revenue.

(2) Except as otherwise provided in this Act no order of a
Tahsi | dar, a Deputy - Conmi ssi oner, t he Land Ref or m

Conmi ssi oner, ~or the Board of Revenue under this Act shal
be cal l'ed inquestion in any court."

Sub-s. (1) thus takes away the jurisdiction of the civi
court to decide any matter which under the Act is to be
deci ded by the Tahsildar, the Deputy Comm ssioner, the Land

Ref orm Conmi ssioner~ or the Board of Revenue. Sub-s. (2
provides that no order passed by any of these authorities
shall be <called in question in any court. The | earned

Judi ci al Conmi ssioner has held this section invalid on the
ground that it.is repugnant tos. 9 of the Code of Cvi
Procedure, inasmuch as it takes away the jurisdiction of the

civil court which it has-under that section. Sec. 9 |lays
down that the civil courts shall have jurisdiction to try
all suits of a civil nature excepting suits of which their

cogni zance is either expressly or inpliedly barred.
(1) (21959] Suppl (1) CR 478

114
Sec. 9 therefore gives jurisdiction to civil courts to try
all suits of a civil nature excepting those which are

expressly or inpliedly barred by any other |aw. The
provision of s. 37 is an express bar to the matters  dealt
with in the Act being agitated in civil courts: The |earned
Judi cial Conmi ssioner seens to think that s. 9 takes away
the power of the legislature of a Part State |ike  Vindhya
Pradesh to legislate with respect to the jurisdiction of

courts. The power to the legislature is given by Entry 3,
List 11 and cannot be affected by s. 9 of the Code of Civi

Pr ocedure. As a matter of fact s. 9 recognises that if a
conpetent |egislature passes a |law barring the jurisdiction
of a «civil court, the jurisdiction of the civil court to
take cogni zance of such suit, even though of a civil nature,
is ousted. It was in our opinion unnecessary to go into s.

22 of the CGovernment of Part C States Act, No. XLIX of | 1951
and conpare it with art. 254 of the Constitution in this
connecti on. Sec. 37 does not in any way affect s. 9. Al

that it provides is that «civil <courts shall have no
jurisdiction to hear certain matters of a civil nature; and
s. 9 expressly recognizes that if such a provision is nade

by any law, the jurisdiction of the civil courts wll
di sappear. There is thus no question of any repughancy
between s. 9 of the Code of Civil Procedure and s. 37 of the
Act . The legislature in this case had power to make a

provision like s. 37 and once it did so, the last part of s.
9 wll apply and the jurisdiction of the civil courts will
beconme barred by virtue of s. 9 read with s. 37 of the Act.
The decision of the Judicial Conmissioner there. fore that
s. 37 is wultra vires the powers of the Vindhya Pradesh
| egislature is not correct.
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Lastly we cone to el. (4) (e) of the Schedule. The Schedul e
provides for the nethod of conputing conpensation. Cl ause
(3) lays down the nmanner in which the gross incone of a
jagirdar shall be arrived at. Cause (4) |lays down how net
income wll be arrived at after making certain deductions.
One of these deductions is in sub-cl. (e) of this d ause,
which is as follows: -

"Where the jagirdar is allotted any sir. or khudkasht or
other land or any grove under this Act an

115

amount equal to the valuation of rent for such | and or grove
for the basic year at the current settlenment rates (less the
land revenue paid by himin respect of such land and grove
in the basic year to be ascertained in such nanner as nay be
prescribed)."

This sub-clause is in fact a contra entry to sub-cl. (b)
(i) of cl. (3). The method of cal cul ati on provided by these
two clauses is that the gross inconme is first arrived at
wi thout taking into account the |and which remains with the
jagirdar under s. 7 (a). Thereafter in order to arrive at
the net-inconme for the purpose of conpensation the rent for
sir and khudkasht |and which remains with the jagirdar is
taken into account and its value determ ned under el. (3)
(b) (i) mnus the revenue payable in respect thereof. Thi s
is then deducted fromthe gross incone, for the reason that
this land remains, with the jagirdar. The |learned Judicia
Comm ssioner thinks that the arithmetical result of this
provision is that so far as these |lands are concerned the
landlord has lost his proprietary interest and has to pay
rent to the governnent, but at the same tinme gets no
conpensation. it should however be noted that though the
landlord nmay have to pay rent in future for the Iland
remaining with him he does not pay any revenue which was
payable by himso far with respect to such | and. In the
circunstances, it cannot-be said that he has been deprived
of the proprietary interest w thout any conpensation, for he
is relieved of the charge of paying | and revenue which has
al so been taken into account in arriving at the net ~assets
for that purpose, and that is all that he can ‘expect
considering that the land remains in his possession for " al
ot her purposes. W are therefore of opinion that there ‘is
not hi ng unconstitutional in el. (4) (e) of the Schedul e.

We therefore dismiss Appeal No. 110 but order parties to
bear their own costs. W allow Appeals Nos. 40 to 109 and
hold that s. 22 (1), s. 37 and cl. (4) (e) of the Schedule
are valid and constitutional. As the respondents in these
appeal s have not seriously contested themwe order parties
to bear their own costs.

Appeal No. 110 di ssm ssed.

Appeal s Nos. 40 to 109 al |l owed.
116




