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ACT:

Second Appeal -I't is not open, in second appeal, to the
High Court to interfere wth the finding of facts based on
good evidence of the trial court-Code  of Cvil Procedure,
section 100.

HEADNOTE:

Est oppel by conduct and construction or pleadings in
the absence of an application under order XI C P.C

Sale for l egal necessity of joint Hndu famly
property-"Kutunbarthe" explained:

Sheo Dularey Msra, in terns-of a conprom se decree
dated 29th August, 1931 was decl ared the excl usive owner of
a block of houses situated in Rae Bareli and al so one hal f
of 4 annas and 9 pies share in a Zanindari. He died in 1951
| eaving his wdow, his son Parneshwar Din M-sra and grand-
sons Gajendra Narain and Sunil. His entire property was then
mutated in the nane of his son Parmeshwar Din M sra both in
the revenue records as well as in the registers naintained
by the Rae Bareli Minicipal Conmittee. Fromthen onwards,
Parmeshwar Din Msra was in possession. of the entire
property left by his father and also acted as its excl usive
manager. He received conmpensation for sonme of the zam ndari
property, a part of which was also sold by him on 12th
January, 1959 for a consideration of Rs. 800. In the year
1960 and 1961, he constructed a one-storey building on a
plot of land in Khurshid Bagh, Lucknow, where- he was
enpl oyed and residing with his wife and children. On 14th
February, 1964, he sold the western portion of the bl ock of
houses purchased by his late father, to the appellant vide
sale deed Exhibit A I. In that sale deed he described
hi nsel f, as "exclusive and conpl ete owner" of the Rae Barel
property and clained that he was "in possession and
occupation thereof with powers of transfer of all kinds.. ".
The necessity for the sale was thus described by him "I am
constructing a house in Mhalla Khurshed Bagh, City Lucknow,
the | ower portion whereof has already been constructed and
for the construction of the upper portion whereof funds are
required."

On 17-9-1964 his nother (Plaintiff No. 1) and his two
sons (Plaintiff Nos. 2 & 3) instituted a suit claimng the
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share in the said property and to have the

908

sal e covered by Exhibit Al set-aside on the ground that the
transaction was not for any necessity of the fanily. The
trial court dismssed the suit holding: (i) all the three
plaintiffs and defendant No. 2 forned a joint Hindu famly
of which defendant No. 2 was the karta and his two sons
(Plaintiffs 2 & 3) acquired an interest by birthin the
property left by their grand-father; (ii) the Lucknow house
was the property of the said joint Hndu fanmily; (iii) the
di sputed sale was and act of good managenent and was in the
circunstances for the benefit of the famly and, therefore,
for legal necessity; (iv). the vendee (appellant) was not
entitled to any protection under section 41 of the Transfer
of Property Act; and (v) it was the duty of defendant No.
to give the details of msrepresentation constituting
estoppel in the witten statenment, which was not done so
that the evidence on the point could not be | ooked into. The
first appeal before the District Judge failed. But the Hi gh
Court, accepting a second appeal cancell ed sale deed Exhibit
A-1 and passed a decree for possession of the disputed
property in favour of the plaintiffs. Hence the appeal after
obt ai ni ng spcci al | eave.

Al'l ow ng the appeal ; the Court,

N

HELD :1 :1 The findings given by the first appellate
court on the point of estoppel was em nently reasonabl e and
the short ground on' which the Hi gh Court turned the tables
on the appell ant was untenable. That finding being a finding
of fact and being based on good evidence, it was not open to
the High Court to interfere with it in a second appeal. [923
B- C]

1. 2. Proper foundation was laid for the plea of
estoppel in the pleadings. A combined reading of paragraphs
14 and 16 of the witten statement gave sufficient notice to
the plaintiffs of what case they had to neet. The
representation said to have been nade by plaintiff No. 1 is
set out in paragraph 14, while ‘the plea that she was
estopped from contesting the sale is taken in paragraph 16.
Undoubtedly, the witten statenent is inartistically drafted
and | eaves much to be desired, but then pleadings are not to
be construed in a hypertechnical manner. In fact,” no
objection to the lack of particulars was taken at the stage
when issues were franmed or | ater when statenments of parties’
counsel were recorded on a subsequent occasion or during the
course of argunents addressed to the trial court, the
District Judge and the Hi gh Court, even though the issue of
estoppel was hotly contested before all three of them Al
these circunstances unm stakably indicate that the case put
forward by defendant No. 1 was throughout understood by the
plaintiff to be that it was the belief induced in himby the
representation of plaintiff No. | which nade himaccept the
title of defendant No. 2 as being exclusive. [923 CH

I: 3. The declaration of plaintiff No. 1, in the
presence of the appellant, that the property bel onged to her
son and that he was at liberty to deal with it as he |iked,
does not suffer from any anbiguity and nakes it clear that
she had nothing to do with the property. [921 A-B]

1: 4. The onus of proof of the allegation that she was
the owner of a half share in the property at the time of the
sale was on her and she was duty bound to depose to facts
which woul d nake section 3 of the Hndu Wnen's Right to
Property Act, 1937 applicable to her case. Her failure to
depose to the existence thereof nust result in a finding
that she has failed to prove the issue. [922 E-F]
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1: 5. In view of the fact that on Shiv Dularey Msra's
death all his property was nutated in favour of his son to
the exclusion of plaintiff No. |I and was all al ong being

dealt with by himas its sole and absol ute owner w thout any
obj ection what soever having been raised by her at any point
of tine to such conclusion or dealing leads to the
presunption that plaintiff No. | had relinqui shed her share
in favour r of her son either imediately after her husband
s death or at any other point of time prior to the disputed
sale. In the above situation the appellant was fully
justified in accepting her word on the point of ownership
the said section 3 notw thstanding. [922 G H, 923 A

2: 1. That the disputed sale was for |egal necessity is
clear from the following: (a) The witten statenent of the
appel l ant contains a definite plea in para 15 to the effect
that if the disputed house is proved to be joint Hi ndu
famly property,  its-transfer 'was made by the karta for
| egal necessity so that it was binding on the famly, (b) no
objection by the plaintiffs was taken at any stage of the
trial to —any lack of particulars of the | egal necessity in
the plea so set up; (c) in the said para it was specifically
asserted that the disputed house was sold by defendant No.
2, "for the purpose of “building a mnore profitable and
advant ageous house, at Lucknow with a view to dispose of a
construction which was old and in perilous condition and
which was of no present wutility.™ The -appellant was,
therefore, had the right to let in evidence that putting up
a second storey in 1) the Lucknow house constituted |ega
necessity. Nor was any  on objection taken at the evidence
stage to such right; (d) theappellant was a total stranger
tothe famly of the plaintiffs and in the very nature of
things could not have had any personal know edge referable
to the actual manner in and the precise source from which
ei t her the Lucknow house or, for-that nmatter, the Rae Barel
property was acquired, such wmanner and source being within
the special know edge of plaintiff No. 1 and her son
def endant No. 2, both of whom had stayed away from the
wi t ness box and had thus deprived the Court of the only rea
evi dence which could throw light on the source of the
consideration paid for the purchase of Lucknow house; (e€)
the salary of defendant No, 2 which was no nmore than Rs.” 240
per nensem was too neagre to have sufficed for the
mai nt enance of his fam |y and any savi ngs therefrom were out
of question and (f) defendant No. 2 was not only the karta
of the family and its sole adult nale nenber at the tine of
the sale but was also the father of the only ~other two
copartners for whom he must naturally be ‘having great
affection and whose interests he would surely protect and
pronote, rather than jeopardise, there being no allegation
by the plaintiffs that he was a profligate or had other
reason to act to their detrinment. [924 CGH, 925 A-E, GH
926 A, DE, 927 B-C

2: 2. The Lucknow house being the property of the joint
Hindu fam |y consisting of defendant No. 2 and his sons and
the disputed sale being an act 'G of good nanagenent, the
sale is "Kutunbarthe" and justified by | egal necessity. [927
C DO

Nagi ndas Manekl al and others V. Mohorred Yusuf
Mtchella, I1LR (1922) 46 Bombay 312, approved and applied.

Hunoonmanper saud Pandey v. Missunmat Babooee Muinr a]
Koonwer ee, (1856) 6 Mbo. |.A 393, referred to.
910
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JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 515 of 1970.

Appeal by special leave fromthe judgnent and order
dated the 19th February, 1970 of the Allahabad Hi gh Court
(Lucknow) Bench) Lucknow in Second Appeal No. 362 of 1966.

G L. Sanghi and R P. Gupta for the Appellant.

G C. Mathur and C.P. Lal for Respondent Nos. 2 & 3.

The Judgnent of Court was delivered by

KOSHAL. J. This is an appeal by special |eave against a
judgrment of a learned Single Judge of the Hi gh Court of
Al | ahabad dated 19th February, 1970 reversing in a second
appeal the first appellate decree passed on 1st June, 1966
by the District Judge, Rae Bareli in confirmation of the
decree of the trial Court. The prayer made by the plaintiffs
inthe suit, which was dismssed by the first two Courts,
was to the effect that a sale-deed executed on 14th
February, 1964 (Exhibit A-1) by defendant No. 2 in favour of
def endant 'No. 1 in respect of a portion of a block of houses
situated in Rae Bareli, be cancelled, and that possession of
that portion be deliveredto the plaintiffs who should al so
be awarded nmesne profits. Wile accepting the second appeal
the Hgh Court decreed the suit except in regard to nesne
profits.

2. Most of the facts giving rise'to this appeal are
undi sputed and may be briefly stated with reference to the
foll owi ng pedigree table:

Sheo Dul arey M sra-Radhi ka Devi (Plaintiff No. 1)

Par meshwar Din M shra (Defendant No. 2)
Gaj endra Narain Suni
(Plaintiff No. 2) (Plaintiff No. 3)

In the years 1916 and 1918 Sheo Dulary Msra (S. D
M shra for short), who was a |eading | awer at Rae Bareli
purchased a block of Houses in that town by neans of two
sal e-deeds (Exhibits 2 and 3), both executed by one Shanbhu
Dayal. In the year 1931 S.D.Mshrafiled a suit against his
father and brothers for a decl aration
911
that he was the absolute owner of the Rae Bareli ~houses
above A nentioned as also of a 4 annas and 9 pies share in
proprietory Zami ndari situated in Mhal Badri Prasad of
village Tera Baraula in Pargana and District Rae Bareli. On
the 29th August 1931 a decree based on a conprom se (Exhi bit
5) was passed in that suit to the effect that S.D. Mshra
was the exclusive owner of the Rae Bareli houses and al'so of
a half of the salid 4 annas and 9 pies share in the
Zam ndari .

On the death of S.D. Msra in 1951, his entire property
was nmutated in the nanme of defendant No. 2, both in the
revenue records as well as in the registers naintai ned by
the Rae Bareli Minicipal Conmittee. Fromthen onwards till
the date of the disputed sale-deed (Exhibit A-1) defendant
No. 2 was in possession of the entire property left by his
father and also acted as its exclusive manager. He received
conpensation for sone of the Zanmi ndari property, a part of
which was also sold by himon the 12th January 1959 to one
Imam Ali for a consideration of Rs, 800 (vide Exhibit A-19).
In the years 1960 and 1961 defendant No. 2 constructed a
one-storey building on a plot of Iland in Khurshid Bagh
Lucknow, where he was enployed as a clerk in the Depart nent
of Health of the Government of Uttar Pradesh and where he
was residing with his wife and children

The disputed sale-deed (Exhibit A-1) was executed by
defendant No. 2 on the 14th February 1964 in respect of the
western portion of the said block of houses for Rs. 6500 in
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favour of K C Kapoor, defendant No. 1 who is the sole
appel | ant before wus. In that sale-deed defendant No. 2
descri bed hinself as "exclusive and conplete owner" of the

Rae Bareli property and claimed that he was "in possession
and occupation thereof wth powers of transfer of al
kinds.. ". The necessity for the sale was thus described by
hi m

"I am constructing a house in Mhalla Khurshed
Bagh City Lucknow, the |ower portion whereof has
al ready been constructed and for the construction of
the upper portion whereof funds are required."

3. This litigation started on the 17th Septenber 1964
with the institution of a suit by the three plaintiffs. It
was claimed therein that on the death of S D Msra,
plaintiff No. 1 succeded to a half share in his property,
bei ng his wi dow, while the other half
912
was i nherited by defendant No.2 so, however, that his sons
(plaintiffs Nos. 2 and 3) had an interest therein by birth.
In other " words, while half of the property left by S.D
M shra was clained to belong exclusively to Radhika Devi,
Plaintiff No. 1, in respect of the other half the assertion
was that it belonged to a coparcenary consisting of
def endant No. 2 and his two sons. The relief of a possession
of the property sold by virtue of sale-deed Exhibit Al was
prayed for in consequence of the cancellation of that
docunent which was sought to be set aside  for the reason
that the transaction covered by it was not for any necessity
of the said famly

4. In the witten statenment the stand taken by
defendant No. 1 was that defendant No 2 was the sol e owner
of the entire block of houses above nentioned and had ful
power to alienate the sanme, but that even if it was proved
to be coparcenary property as alleged, the sale would stil
be good as it was nmade for 1legal” necessity. In this
connection the contents of paragraph 15 of the witten
statenent may be quoted here with advantage: -

"That defendant No. 2 sold the house in suit for
the purpose of building a._ nore profitable and
advant ageous house at Lucknow and wth a view to
di spose of a construction which was old and in peril ous
condition and which was of no persent utility. Even if
the house in suit is proved to be joint fam |y property
the transfer is for legal necessity by the Karta and is
bi nding on the joint family and the plaintiffs."

Two other material pleas were put forward in paragraph
14 and 16 of the witten statenment and are extracted bel ow

"14. That defendant No. 2 represented to the answering
defendant No. 1 that defendant No. 2 was the sole
owner of house, a portion of which is the subject
matter of dispute, and in fact he has-all along
been acting as sole owner of the properties |eft
by his father. The answering defendant No. | al so
made diligent and reasonable enquiries about the
right, title and interest of defendant No. 2 and
his sole power to transfer it, and as such the
answering defendant is a transferee in good faith
for consideration and w thout notice."

16. That defendant No. 2 executed the sale-deed in
favour of the answering defendant with the active
consent and

913

approval of plaintiff No. | and plaintiff No. 1 is

estopped from asserting her right against it."

Statements of counsel for parties were recorded by the
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trial court on the 27th April, 1965 when it franed 8 issues,
of which issues nos. | to 3, S and 7 were:

"1. Wiether plaintiffs and defendant No. 2 fornmed a
joint famly ? If so, who was the Karta of the
famly ?

2. Vet her plaintiffs Nos. 2 and 3 have interest in
the house in suit by birth ?

3. Whet her defendant No. 2 had a | egal necessity to
sell the house ? If so, its effect ?

5. Whet her defendant No. | is a transferee for val ue
in good faith and is entitled to protection of
Section 41 of the Transfer of Property Act ?

7. Whet her the suit by plaintiff No. 1 is barred by
est oppel ?"

Statements of [|earned counsel for the parties were
again re corded on 28th May 1965 and 31st May, 1965. On
behal f of defendant  No. 1 a part of his case was stated like
this: E

"Defendant is a purchaser for value in good faith

and wi-thout ~notice. In any wview of the case the
di sputed portion is not nore than the share of
Parmeshwar Din and the . alienation is valid and can

not be inpeached by the plain tiffs. D sputed portion
was sold with the active consent. and approval of

plaintiff No. | and she is estopped from chall enging
the transaction,”
5. Inits jugnment the trial court held that all the

three plaintiffs and defendant No. 2 fornmed a joint H ndu
famly of which defendant No. 2 was the Karta and that
plaintiffs Nos. 2 and 3 acquired-an interest by birth in the
property left by their grand-father

In deciding issue No. 3 the trial court took note of

the follow ng facts:

(a) The joint Hndu famly consisting of the  three
plaintiffs and def endant No. 2 recei ved
Conpensation for the Zam ndari,

914

(b) The famly had incone fromthe Zam ndari .

(c) The family derived rent. fromthe said block of
houses.

(d) S.D. Msra was a successful lawer, which circuns-
tance made it probable that he had left behind
sone cash in addition to other property.

(e) on 12th January 1959 defendant No. 2 received Rs.
800 as consideration for the sale -covered by
Exhi bit A-19.

(f) Sanction for plan of the building of the Lucknow
house (Exhibit A-21) was accorded by the Lucknow
Muni cipality on 28th June 1960 and the building
was conpleted in 1961.

(g) There is no evidence to show that defendant No. 2
had incone of his own from which he could save
enough noney to be spent on the said building

(h) Plalntiff No. 1, who was actively conducting the
case on behalf of the plaintiffs, and defendant
No. 2, had both stayed away fromthe w tness-box.

Taking all these facts into consideration the tria

court concluded that the Lucknow house was the property of
the said joint Hndu famly. It went on to point out that
the disputed sale was an act of good managenent in view of
the follow ng circunstances:

(i) The portion of the block of houses sold through
exhibit A1 was in a dilapidated condition and on
14th July 1964, i.e., less than 5 nonths after the
sale, the nunicipal authorities isssued a notice
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to defendant No.l pointing out that the building
purchased by himwas in a dangerous condition and
requiring him to demoblish it within 3 days, so
that defendant No. 2 was under & an obligation to
pul |l down the building and either |eave the site
underneath un-built (which would have nmeant a | oss
of some incone to the famly) or to construct a
new bui | di ng t hereon.

(ii) Construction of a building in Lucknow woul d have
been more rewarding i ncome-wi se than erecting one
at Rae Bareli.

915

(iii)Defendant No. 2 was enployed at Lucknow and it was
Ain the interest of the famly to put on a second
storey in the house there

The trial court concluded that the sale was, in the
ci rcunt ances above nentioned, for the benefit of the famly
and, therefore, for |egal necessity. 13

| ssue No.~ 5 was decided by the trial court against
def endant' No. | for the foll ow ng reasons:

(a) Defendant No. | knew that the property sold to him

had descended - from'S.D. M sra who had | eft behind
a widow and a son, so that defendant No. | could
not be regarded as a purchaser w thout notice of
the fact/ that the plaintiffs had an interest in
t he house.

(b) Defendant No. 1 did not consult any |awer to nake
sure that 'defendant No. ~ 2 was the sole owner of
the property sold as asserted by the latter.

The trial court, therefore, held that defendant No.
was not entitled to any protection under section 41 of the
Transfer of Property Act.

In relation to issue No. 7 the trial court remarked
that it was the duty of defendant No. | to give the details
of the mis-representation constituting estoppel in the
witten statenent, which was  not done so that the evidence
on the point could not be |ooked into Issue No. 7 was thus
deci ded agai nst defendant No. 1.

Legal necessity for the disputed sale having been found
by the trial court to be established, it dismissed the suit
with costs.

6. It is also necessary to recount at sone |ength the
findings arrived at by the learned District Judge in appeal
The concl usi ons reached by the trial <court that the
plaintiffs and defendant No. 2 (; fornmed a joint ~Hi ndu
famly and that the said block of houses belonged to that
famly were not challenged before himand the main contest
inthe course of the first appeal enbraced points of |ega
necessity and estoppel as also the applicability of section
41 of the Transfer of Property Act to the facts of the case.
Taking up the last point first, the |earned District Judge

decided it against defendant No. | for the following two
reasons;
916

(a) Defendant No. | had had notice that the building

in dispute originally belonged to S.D. Msra and
that the latter died | eaving behind a widow, a son
and a grand son. . Thus defendant No. 2 was posted
with the know ledge that at the tinme of the sale
in his favour persons other than defendant No. 2
had interest in the property in dispute.

(b) Plaintiffs Nos. 2 and 3 were nminors on the date of
the sale and even at the tine of the institution
of the suit and could not, by reason of their
mnority, be deemed to have consented to the
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ostensi bl e ownership of the property vesting in
their father.
On the question of sextuple, the learned District Judge
di scussed in detail the evidence produced before the tria
court and concluded that on 22nd January, 1964, when a sum
of Rs. 1000 was paid by defendant No. | to defendant No. 2
as earnest noney through receipts Exhibit A -26, plaintiff
No. | gave her consent to her transaction of sale in the
presence of defendant No. | as well as that of Radha Krishan
DW S and Gopal Nath Chopra, D W 6, both of whomwere
attesting witnesses to that receipt. He went on to hold that
the trial court was in error when it refused to | ook into
the evidence on the point with the observation that the
particulars of the consent of plaintiff No. | were not given
in the pleadings. The learned District Judge was firmy of
the opinion that the statement in para 16 of the witten
statenment to the effect that the sale had taken place with

the active consent and approval of plaintiff No. | was
enough to rai se the question of estoppel and that it was not
necessary for defendant No. ~| to further nention in his

pel adi ngs the —particul ars of such consent or the details of
the evi dence by which the same was to be proved. The | earned
Di strict Judge concluded that by reason of the consent given
by plaintiff No. | to the sale, she was estopped from
attacki ng di sputed sal e- deed.

On the question of |egal necessity, the District Judge
took note of all those facts which the trial court had taken
into consideration, ‘as also of the following additiona
ci rcumst ances:

(a) Defendant No. 2 was the only adult nmale nenber of

the famly at the tine of the sale. He had throughout
917

been nanaging the property of his father and was
the Karta of the joint H-ndu fanily aforesaid.

(b) The sale had cone about wth the consent of

plaintiff No. 1 who was the only other adult
nmenber of the famly. B

In the result, the Ilearned District Judge upheld the
finding of the trial court that the Lucknow house bel onged
to the joint Hindu famly. He further held, for nore or I|ess
the sane reasons as had weighed with the trial court in that
behal f, that the sale was an act of prudence on the part of
def endant No. 2 who had wisely sold a dil api dated buil di ng,
and instead of pulling it down and incurring expense over
its re-construction, had raised noney for- the purpose of
building the first floor of the new house at Lucknow which
was a big city as conpared to the "small and sl eepy town" of
Rae Bareli.

On the above findings, the first appeal was di snissed
with costs.

7. Before the H gh Court it was conceded on behal f of
defendant No. | that the widow of S.D. Msra had inherited
hal f of his property by reason of the provisions of section
3 of the Hndu Wnen's Right to Property Act, 1937 (for
short the 1937 Act), that she had becone the full owner of
that half share on the commencenent of the Hindu Succession
Act in 1956 (hereinafter referred to as the 1956 Act) and
that she was, therefore, not bound by any sale of her share
ef fected by her son unless she was estopped from chal |l engi ng
it. The learned Single Judge, therefore, at once took up the
guestion of estoppel, reliance in support of which was
pl aced on behalf of defendant No. | on a portion of his own
testinmony as W3 which when freely translated, would read
t hus:

"Parnmeshwar Din told his mother that a portion of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 9 of 16

the Rae Bareli house was in ruins and yielded |ow
rent, that the famly (ham log) were residing at
Lucknow and that he wanted to sell a portion of the Rae
Bareli house and nake the Lucknow house two-storeyed
which would result in a better rent yield and would
al so provide confort for residence (of the famly).
Then Parmeshwar Din's nother said: "It is your thing;
do as you wi sh."
918
The | earned Single Judge was of the opinion that this
statenment could not estop plaintiff No. | from chall enging
the sale in so far as her share in the disputed house was
concerned. Hi s reasons were:
"The above-cited " statenent of respondent No. 1

(defendant No. 1) does not indicate if the portion
whi ch was being actually sold was then specified to
appel lant No. ~ | (plaintiff No. 1) by respondent No. 2

(defendant No. 2). So if in these circunstances she did
not resist the proposal saying that Parnmeshwar Din was
at liberty to do as he chose since it was his property,
it can by no neans be construed to nean that she
thereby readily agreed even for the sale of her share
by her son."

The question of |egal necessity was al so determ ned by
the learned Single Judge against defendant No. 1 with the
fol l owi ng findings:

(a) There was no pleading by defendant No. 1 in his

witten statenent to the effect that the house at
Lucknow was . the property of the said joint H ndu
fam ly. Besides, in~ his deposition as DWS3,
def endant No. 1 had hinmself stated that to his
know edge Parneshwar Din was the sole owner of
t hat house.

(b) Merely because S.D. Msra possessed property and
cash at the tine of his death and that property
continued to vyield sonme income thereafter did not
furni sh reasons enough for the Court to presune
that the Lucknow house bel onged to the joint Hi ndu
famly. A presunption to that effect could only be
raised if it was shown that there was sufficient
nucl eus for the acquisition of that house.

In view of the above findings the learned Single Judge
cancel l ed sale deed Exhibit A-1 and, accepting the appeal
passed a decree for possession of the disputed property in
favour of the plaintiffs.

8. After hearing |earned counsel for the parties at
great length we have no hesitation in recording our
di sagreement with the H gh Court on the findings reached by
it inrelation to both the
919
poi nts canvassed before it, nanmely, those of estoppel and
legal A necessity, and are fully satisfied that it stepped
outside the limts of its jurisdiction when it interfered
with the conclusions of the fact arrived at by the | earned
District Judge on the basis of fully acceptabl e evidence and
a correct appreciation thereof.

9. Before we proceed to detail our reasons for
differing with the view expressed by the Hi gh Court we would
like to advert to that aspect of the case which concerns the
rights of plaintiff No. | in the property inherited by her
husband. The trial Court acted on the assunption that the
entire property left by S.D. Msra on his death vested in
the joint Hndu fanmily consisting of his widow, son and
grand-sons. No challenge to this assunption was nade before
the learned District Judge and the case proceeded on the
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basis that it was correct. B. fore the H gh Court, however,
the assunption was assailed and, as already stated, it was
conceded on behalf of defendant No. | that plaintiff No. |
succeeded to a life estate in a half share in the property
of her husband in pursuance of the provisions of section 3
of the 1937 Act and that such an estate ripened into
absol ute ownership on the enforcenent of the 1956 Act. This
concession, in our opinion, could be said to have been
correctly made only on the assunptions (1) that S.D. Msra

died intestate or that if he left a will, he devised a half
share in the disputed house to plaintiff No. | and (2) that
the share to which plaintiff No. | succeeded was not

relinquished in favour of defendant No. 2 or otherw se
transferred to himby her right wup-to the time when the
di sputed sal e took pl ace.

10. W shall now take up the question of estoppel
Plaintiffs Nos. 2-and 3 being minors that question does not
arise in ‘their case and it isonly inrelation to the half
share of /plaintiff No. | in the disputed property that it
calls for adecision. In this connection the follow ng facts
whi ch are undisputed may be taken note of:

(a) on SSD.Msra s death his entire property was
mutated in the nane of his son (defendant No. 2)
to the exclusion of the former’s wi dow (Plaintiff
No. 1).

(b) Right up to the date of the disputed sale that
property was managed excl usively by defendant No.
2.

(c) No objection to the exclusion of her name fromthe
records of  the revenue departnment or of the
nuni ci pa
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conmittee or from the managenment was ever
preferred by plaintiff No. 1 who fully acqui esced
in such exclusion all through

(d) Defendant No. 2 alone received conpensation for
the Zam ndari and sold( a portion thereof as sole
owner (vide exhibit « A-19) again wthout any
objection on the part of plaintiff No. 1.

(e) Wen negotiations for the disputed sale were
initiated, defendant No. | enquired from def endant
No. 2 as to howthe latter had acquired ful
ownership of the . property in dispute. The reply
of defendant No. 2 as contained in his letter from
Lucknow dated 14th January 1964 (exhibit ~A-25)
was:

"Regarding our talks about the sale of ny
house at Station Road, Rae Bareli ‘and regarding
your enquiry about the title to the said house, |
have to informyou that I amthe absol ute owner of
the portion of house proposed to be sold."

“I own all responsibility and give you word
of honour that there is absolutely no dispute
about nmy title to the portion proposed to be sold
and you shoul d have no hesitation on that score.

"Further | may add that | realize the rent of
the shops which you can enquire fromthe tenants."
Presunmably defendant No. 1 was quite satisfied

with this reply and asked defendant No. 2 to furnish

copies of the nunicipal records which were shown to
def endant No. 1 on the 22nd January 1964 at the Lucknow

resi dence of defendant No. 2.

(f) According to the testimny of defendant No. 1 as DW3
and of the two w tnesses (Radha Krishan-DW5 and Gopal

Nat h Chopra-DW6) who attested receipt exhibit A-26, it
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was at that stage that defendant No | told his nother

about the proposed sale and she consented thereto. In

the words of defendant No. 2
921

she declared: "It is your thing; do as you w sh."
The A evidence of these three w tnesses was not
chall enged during the course of their cross-
exam nati on.

These facts would conclusively show that by declaring
in the presence of defendant No. 1 that the property
bel onged to the defendant No. 2 and that he was at liberty
to deal with it as he wished, plaintiff No. | represented to
defendant No. | that her son was the sole owner of the
property and that she had nothing to do wth it. Her
declaration is, therefore, a clincher on the point of
estoppel and we find it inpossible to agree with the |earned
Si ngl e Judge when he says that-the declaration did not mean
that defendant No. 2 had the perm ssion of plaintiff No.
to deal wththe Jlatter’'s share of the property. In our
opi nion the  declaration does not suffer from any such
anmbiguity-as the |l earned Single Judge has read into. In
giving the details of the proposed sale the son had not told
the mother that he was selling only his own half share in
that part of the block of houses situated in Rae Barel
which was proposed to  |? be sold. He said in clear terns
that a portion of the Rae Bareli house was to be sold and
his nother declared that he was the sole arbiter in the
matter of the disposal of the property. ‘There was no
proposal to sell only defendant No. 2's undivided half share
nor did any question -arise of either defendant No. |
purchasing it or plaintiff No. | being consul ted about it.
In the absence of any qualifying words limting the proposed
sale to such a share, the lady nust be taken ‘to have
understood the statenent nade to her by her son as carrying
its plain meaning, i.e., that the sale was to be of the
entire portion chosen for the purpose and her consent nust
be construed accordingly.

Learned counsel for the plaintiff vehenently argued
that even if the declaration nmade by plaintiff® No. 1 be
interpreted as we have done, it would create no estoppe
agai nst her inasnmuch as defendant No. 1 had not acted on it
but had purchased the property on the strength of the
representations made to himby defendant No. 1. GNowit is
true that defendant No. | had nade enquiries regardingthe
title of defendant No. 2 to the property in dispute and the
latter had made an unequi vocal representation that he al one
was the owner thereof, but then it was only after the |ady
had been consulted and had told her son to go ahead with
what he thought proper as he was the owner of the property

that receipt exhibit A-26 was executed. Till then defendant
No. | was not fully satisfied about
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the title of defendant No. 2 and had not only raised the
guestion with defendant No. | at Lucknow but even after the

assurance given by the latter in conmunication exhibit A-25
insisted on the municipal records being produced for his
i nspection. The inquiry into the title was, therefore, very
much in progress when defendant No. 2 consulted his nother
in the presence of defendant No. 1. This was presumably done
to ally the lurking suspicion in the m nd of defendant No. 2
as to the title to the entire property vesting in defendant
No. 2

It was contended on behalf of the plaintiffs that the
representati on made by the lady could not have been taken at
its face value by any prudent purchaser in view of the fact
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that one-half of the property left by S D Msra had
admttedly devolved on plaintiff No. 1. This contention
suffers from two inportant infirmties. Under section 3 of
the 1937 Act, plaintiff No. | would have succeeded to a half
share only if S.D. Msra had died intestate. So the question

woul d be whether or not S.D. Msra left a wll. The
concession made before the Hgh Court on the point of
i nheritence of a half share by plaintiff No, | was obviously

based not on any facts within the know edge of defendant No.
1 but on the circunstance that nobody had tal ked of any will
by SSD. Msra. Wether or not such a wll was nade was a
fact specially wthin the know edge of plaintiff No. | and,
as stated earlier, that she renmmi ned absent fromthe w tness
box so that the Court is left in the dark as to what was the
actual state of affairs: The onus of proof of the allegation
that she was the owner of a half share in the property at
the time of the sale was on her and she was duty bound to
depose ~to facts which would, nake section 3 aforesaid
applicable to her case. Her failure to depose to the
exi stence thereof” must result in a finding that she has
failed to prove the issue.

Again, even if it ~be assumed that plaintiff No. |
succeeded to a half ~share’in the property of S.D. Msra,
there was no inpedi ment in the way of her relinquishing that
share in favour of her son either imediately after her
husband’s death or at any other point of tinme prior to the
di sputed sale. This aspect of the matter cannot be | ost
sight of in view of the fact that on S. D. Msra' s death al
his property was nutated in favour of his son to the
exclusion of plaintiff No. 1 and was all along being dealt
with by himas its sole and absolute owner ~w thout any
obj ection whatsover having been raised by her at any point
of time to such exclusion or dealing.

923

In the above situation defendant No. | was fully
justified in A accepting her word on the point of ownership
the said section 3 not wthstanding.

The above discussion of the evidence has been entered
into by us nerely to show that the finding given 'by the
| earned District Judge on the point of estoppel was
em nently reasonable and that the short ground on which the
H gh Court turned the tables on defendant No. | -~ was
untenable. That finding of the District Judge being a
finding of fact and bei ng based on good evi dence, it was not
open to the High Court to interfere with - it in a second
appeal

Before parting wth the question of estoppel, we nay
briefly notice another contention put forward on behalf of
the plaintiffs whose | earned counsel urged that no plea of
est oppel coul d be countenanced for the reason that no proper
foundation was laid for it in the pleadings. A conbined
readi ng of paragraphs 14 and 16 of the witten statenent,
hower, furnishes a conplete answer to the contention. The
representation said to have been nade by plaintiff No. I is
set out in paragraph 14 while the plea that she was estopped
fromcontesting the sale is taken in paragraph 16. It is
true that the plea last nentioned is |inked with "the active

consent and approval of plaintiff No. |I'’ and not in so nany
words with the said representation. It can also not be
di sputed that defendant No. | did not specifically state

that he purchased the disputed property in the belief that
the representation was true and that he would not have
entered into the transaction but for that belief. Thus
undoubtedly the witten statement is inartistically drafted
and | eaves much to be desired, but then pleadings are not to
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be construed in such a hypertechnical nanner and what is to
be seen is whether the allegations nmade i n paragraphs 14 and
16 gave sufficient notice to the plaintiffs of what case
they had to neet. |In this connection we nmay refer to the
significant fact that no objection to the lack of
particulars was taken at the stage when issues were franed
or later when statenents of parties’ counsel were recorded
on a subsequent occasion or during the course of argunents
addressed to the trial Court, the District Judge and the
Hi gh Court. even though the issue of estoppel was hotly
contested before all three of them Al these circunstances
unm stakably indicate that the case put forward by defendant
No. | was throughout understood by the plaintiffs to be that
it was the belief induced in himby the representation of
plaintiff No. | which nmade him accept the title of defendant
No. 2 as bein exclusive. In_  this viewof the matter it is
too late in the day for the plaintiffs
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to raise /the-contention wunder consideration and we have no
hesitation in rejecting it as untenabl e.

11. W _pmay now attend to the controversy about the
| egal necessity for the disputed sale. The contest on the
point is restricted to that half share of the property sold
whi ch bel onged to the coparcenary consisting of the son and
grand-sons of S. D/ Msra. In this connection the Hi gh Court
observed that not only defendant No. | did not plead in his
witten statenent that the Lucknow house was t he property of
the coparcenary but that he also stated in the w tness box
as D3 that to his know edge defendant No. | was the sole
owner of that house. W are clearly of the opinion that the
High Court erred in taking either of these circunstances as
a mnus point for defendant No. 1. In so far-as the witten
statenment is concerned it contains a definite plea in para
15 to the effect that if the disputed property is proved to
joint be Hindu famly property, its transfer was nade by the
Karta for |egal necessity so that it was binding on the
famly. Was it then incunbent on defendant No. | to further
pl ead how he propsed to prove the legal necessity? This
guestion was pointedly posed to learned counsel for the
plaintiffs during the course of argunents and al though his
answer was in the affirmative, he could quote neither law
nor precedent in support of the sane.

It may also be pointed out that no objection by the
plaintiffs was ever taken at any stage of the trial to-any
lack of particulars of the legal necessity set up by
def endant No. | in paragraph 15 of the witten statenment. On
the other hand they were fully posted about what case they
have to neet on the point by reason of the contents of that
paragraph itself in which it was specifically asserted that
the disputed house was sold by defendant No. 2 "for the
purpose of building a nore profitable and advant ageous house
at Lucknow and with a view to dispose of a construction
which was old and in perilous condition and which was of no

present utility.” In view of this avernment it was fully open
to defendant No. 1 to prove by evidence that putting up a
second storey in the Lucknow house constituted |egal

necessity and, in the process, to establish that the Lucknow
house was owned by the said coparcenary. Again, no objection
was taken at the evidence stage to the right of defendant
No. I to show that the Lucknow house was so owned and
thereby to prove the existence of |[|egal necessity for the
sale. No fault can thus be found with the case of defendant
No. | on the ground of his failure to take a specific plea
inthe witten statenent abount the ownership of that house
vesting in the coparcenary.
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Nor was the High Court right in putting t he
construction that Ait did on the testinony of defendant No.
| as DW3 to the effect that to his know edge defendant No.
2 was the sole owner of the Lucknow house. Qoviously al
that he meant was that according to such know edge as he
had, the Lucknow house vested in the exclusive ownership of
def endant No. 2; and that know edge, in the circunstances of
the case, could be no nore than a belief arising from what
he was told by defendant No. 2 who had been at pains to

stake his claimto the exclusive ownership of all the
property under his control, including the property left by
his father. 1In this connection we cannot |ose sight of the

fact that defendant No. 1 was a total stranger to the famly
of the plaintiffs and in the very nature of things could not
have had any personal know edge referable to the actua
manner in and the precise source from which either the
Lucknow house or, for that matter, the Rae Bareli property
was acquired, ~ such manner and source being wthin the
speci al  knowl edge” of plaintiff No. |I and defendant No. 2
only. That part of the deposition of defendant No. | which
the H gh Court has pressed into service against him cannot,
therefore, formthe basis of solution to the question of the
owner ship of the property.

12. In the present case both plaintiff No. | and
def endant No. 2 have stayed away fromthe witness-box and
have t hus deprived the Court of the only real evidence which
could throw 1light on the source -of the consideration paid
for the purchase of the Luck- now house. There may be sone
force in the argunment that no duty was cast upon defendant
No. 2 to appear as a wtness in as nuch as he was not a
contesting party, but than such an excuse is not open to
plaintiff No. 1 who was actively contesting the case in the
trial Court on behalf of herself and her two grand-children
It isinthe light of this significant circumstance that the
Court nmust decide whether or not ~defendant No. | has been
able to discharge the burden of @ proving that the Lucknow
house was purchased with joint Hindu famly funds. This
i mportant aspect of the nmatter was conpletely lost on the
H gh Court although it was an wunassail abl e ground when it
fornmul ated the proposition that before a presunption could
be raised that a property acquired by a nmenber of a joint
H ndu fam|ly could be regarded as the property of the
famly, it nmust be shown that the famly owned other
property which could be regarded as a nucleus providing a
sufficient source for the later acquisition. Furthernore, in
assessing the evidence on that point, the H gh Court
referred only to two facts, namely, that S.D.| Msra |left
i movabl e property and cash at the tinme of his death and
t hat
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property continued to yield some income thereafter, but paid
no heed to at least three other inportant circunstances
which had been listed by the trial court in support of the
finding that a sufficient nucleus for the purchase had been
proved. Those circunstances are:

(a) The famly recei ved conpensati on for t he

Zam ndari .

(b) on 12th January 1959, defendant No. 2 received Rs.
800/ - as «consideration for the sale covered by
exhibit A-109.

(c) No evidence had been produced to show that
defendant No. 2 had income of his own from which
he could have saved enough noney to be spent on
the Lucknow bui | di ng.
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W nay add that there is definite evidence in the form
of exhibit A-99 to the effect that in 1965 the famly of
def endant No. 2 consisted of nine souls and that he was then
hol di ng a subordinate position in the office of the Director
of Health Service, U P., at Lucknow with a salary of no nore
than Rs. 240 per nensem It goes wi thout saying that his
salary was to neagre to have sufficed for the mmintenance of
the famly and that any savings therefrom were out of
qguesti on.

Al't hough each of the facts just above taken note of,
when considered in isolation, may not enable the Court to
raise a presunption of the sufficiency of the requisite
nucl eus, collectively they constitute a form dable array and
practically a clincher in favour of such a presunption,
especially in the absence of any attenpt on the part of the
plaintiffs to produce evidence show ng that defendant No. 2
had any source of = incone of his own other then his salary.
And then the failure (referred to above) of plaintiff No. |
to step intothe wtness-box is enough for the Court to
rai se another presunption, nanely, that her deposition would
not have supported the plaintiffs’ case. The onus of proof
of the issue on the defendant was, therefore, very light and
stood amply discharged by the facts noted in that behalf by
the trial court, with whose finding on the point the first
appel | ate court concurred. No case at all was thus nmade out
for interference by the H gh Court with-that finding.

13. The High Court did not express -any dissent fromthe
concl usi on concurrently reached by the trial court and the
| ear ned
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District Judge that the disputed sale constituted an act of
prudence A on the part of defendant No. 2 and was on that
account for the benefit of the famly. W find ourselves in
full agreement with that conclusion which too is based on
fully reliable evidence and follows logically therefrom as
also with the reasons given by the two courts in support
thereof. However, we may point to another significant factor
which I ends strength to that conclusion, the sane being that
def endant No. 2 was not only the Karta of the family and its
sole adult nmale nmenber at the time of the sale but was al so
the father of the only other two coparceners for whom he
must naturally be having great affection and whose interests
he woul d surely protect and pronote, rather than jeopardise,
there being no allegation by the plaintiffs that he was a
profligate or had other reason to act to their detrinent.

14. The Lucknow house being the property of the joint
Hi ndu fam|ly consisting of defendant No. 2 and hi's sons and
the disputed sale being an act of good managenent, the
latter nust be held to be justified by Ilegal @ necessity,
whi ch expression, as pointed out in Nagindas Maneklal and
others v. Mahoned Yusuf Mtchella, (1) is not to be strictly
construed. In that case the facts were very simlar to those
obtaining here and nmay be briefly recapitul ated. The joint
Hi ndu fam |y had serveral houses, one of which was in such a
di | api dated condition that the Minicipality required it to

be pulled down. The adult coparceners contracted to sell it
toa third person. The joint famly was in fairly good
circunmstances and it was not necessary to sell the house

whi ch, however, <could not be used by the famly for
resi dence and woul d not have fetched any rent. In a suit for
specific performance of the contract to sell instituted by
the purchaser, the minor coparceners contended that the
contract did not affect their interest in the absence of
"necessity" for the sale. In repelling the contention, Shah

J., who delivered the leading judgment of the D vision
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Bench, referred to the nanner in which the expression
kutumbarthe had been construed by Vijnanesvara in the
M t akshara and observed:

"The expression used nust be interpreted with due

regard to the conditions of nodern life. |I amnot at
all sure that Vijnanesvara intended to curtail the
scope of the word kutunbarthe while explaining it. | do

not see any reason why a restricted interpretation
shoul d be placed upon the word 'necessity’ so as to
exclude a case like the present in
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whi ch defendants Nos. | and 2, on all the facts proved,
properly and w sely decided to get rid of the property
which was in such a state as to be a burden to the

famly. | think that the facts of the case fairly
satisfy the test."
Fawcett., J.,  who agreed with these observati ons added

a separate short note of his, owmm and relied upon the
foll owi ng passage in Hunoomanpersaud Pandey v. Missumat
Babooee Munraj Koonweree, (1)

"But-where, in the particular instance, the charge
is one that a prudent owner would make, in order to
benefit the estate, "the bona fide lender is no.
affected by the precedent m snmanagenent of the estate.
The actual pressure on the estate, the danger to be
averted, or the benefit to be conferred upon it, in the
particular instance, is the thing to be rearded."

(Enphasi s suppli ed)

Al 't hough these remarks were made in relation to a
charge created on the estate of an infant heir by its
manager under the Hindu law, it is well settled that the
principles governing an alienation of property property of a
joint Hndu fanmily by its Karta are identi cal

15. The perimeters of the expression kutunbarthe, as
interpreted in Nagindas’'s case (supra) which neets w th our
unqual i fied, approval, fully enbrace the facts of the
present case in so far as |egal ‘necessity for the di sputed
sal e is concerned.

16. In the result, the appeal succeeds and i's accepted.
The judgment inmpuged before us is set aside and that of the

District Judge restored. There will be no order as to costs
of the pro ccedings in this Court.
S. R Appeal al | owed.
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