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I.A Nos.1 and 2 for deleting the names of some of the appellants are
al | oned.

In these appeals, a common order of the Hi gh Court has been
chal | enged. The High Court, by its inpugned order, upheld the order of the Tria
Court striking out certain paragraphsin the pleadings. The Trial Court had
struck out portions of the witten statenent, as also paragraph 5 of the plaint.
The suits in question has been filed by Shri Gul am Abbas and ot hers,
who claimto be Dawoodi Bohras and who accept the Dai-ul-Mtlaq as their
spiritual leader. They claimto be residents of Udai pur where there is a settlenent
of Dawoodi Bohras, who owe allegiance to their spiritual |eader and religious
head. The suits have been filed in a representative capacity on behal f of Dawoodi
Bohras owing all egiance to their spiritual |eader. The case of the plaintiffs is that
the defendants and others who styl e thensel ves as Bohra youth Associati on and
who have forned a separate organisation naned as Dawoodi Bohra Janmat of
Udai pur, have chal |l enged the spiritual and religious authority of the Dai-ul-
Mutl ag, and have wongfully interfered with the rights of the plaintiffs and other
Dawoodi Bohras who of fer their congregational prayers |ed by Pesh | namns,
appoi nted or nom nated by or under the authority of Dai-ul-Mitlaqg in
masj i ds/ nosques at Udai pur. The plaint refers to the various properties of the
conmuni ty, including four nosques/ masjids at Udai pur. Their grievance is that
the defendants have been interfering with their right to offer namaz | ed by Pesh-
Imans in the four masjids/ nobsques and have been ~wongfully disturbingthe
ot her prayers being said in the four masjids/nmosques. They have been interfering
with and di sturbed other religious gatherings, functions, and cerenonies being
conducted in the said masjids/nosques with the perm ssion and under the
authority of Dai-ul-Mitlag. They have at times resorted to violence which
necessitated the religious functions and cerenpni es being held at sone private
residences. In this manner, the defendants have interfered with the beneficia
use of the said masjids/nosques by the nenbers of the Dawoodi Bohra
comunity, who owe allegiance to their spiritual |eader and religious head,
nanely, Dai-ul-Mtlaq. The defendants have no right to object to the plaintiffs’
aforesaid rights in the masjids/ nosques.
The plaintiffs have sought the following reliefs nanely, that the
def endants be restrai ned by pernmanent order of injunction from preventing the
plaintiffs and ot her Dawoodi Bohras owi ng all egiance to their spiritual |eader and
religious head, fromentering the said nasjids/npbsques and/or fromoffering or
participating in the |Imamat/Jamaat Nammaz/prayers | ed by Pesh | mans and/ or
attending or participating in any Vaiz, Majils or other religious functions,
gat herings or cerenmpnies etc.etc. A relief has also been asked for, that the
def endants nay be restrained by an order of injunction fromholding their
separate | manmat/Janaat Namaaz and/or from holding Vaiz Majlis etc. in the
af oresai d four masjids/nosques, as stated above.
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It would thus be seen that the suit essentially is for pernanent
i njunction restraining the defendants frominterfering with the rights of the
plaintiffs who offer nammnaz etc. and who take part in cerenonies held in the
af oresaid four nasjids/nosques. The allegation against the defendants is that
they have set up their own organi sati ons who have chall enged the authority of the
Dai -ul-Mutlaq in these matters, and who have prevented the plaintiffs from
exercising their rights, sonmetinmes with the use of violence. Under these
circunstances, to vindicate their rights, the plaintiffs have sought appropriate
orders fromthe Court.

As we have noticed earlier, paragraph 5 of the plaint has been struck
out by the Trial Court, which order has been affirmed by the Hi gh Court and no
appeal has been preferred against that order. W are only concerned with the
striking out of portions of witten statement by the Trial Court, which has been
affirmed by the High Court.

In paragraph 1.2 of the witten statenent filed by the defendants,
certain allegations are made with regard to the priestly class having started
certain practices in the nane of religion which amounted to commerci alisation of
religion.  In this regard, a reference has been made to "M shaq", which according
to the plaintiffs, is a religious doctrine or a tenet. According to the defendants,
even though "M shaq" has remained a nmgjor ritual, bearing no particular
significance in places like India, yet it is inplenented requiring declarations to be
made on oath. The defendants have described the nature of oath subscribed to by
the menbers of the community. They have also referred to two other rituals,
nanely "Raza" and "Barrat” and have all eged that these rituals have becone
deadl y weapons in the hands of the priestly class. They have offered their views
on these rituals, which, according to them is wholly unnecessary as they are
never a part of the religious tenet and in any event they are being msused. The
af oresai d practices gave rise and inpetus to a reform st novenent in the
conmuni ty agai nst conmerci alisation of religion which becane a world
novenent. It is contended that the Bohra Youth Association accept the Dai-ul -
Mutl ag as the head of the community, but insist on reforms in regard to Razzaq,

M saq and Barrat etc. They have also referred to other achi evenents of the Youth
Associ ation like contesting the elections etc.

It woul d be noticed that so far as paragraph 1.2 of the plaint is
concerned, there is hardly any reference to "M shaq", "Barrat" and "Raza". In
paragraph 1 of the plaint the plaintiffs have only averred that the Bohra
conmunity as its spiritual |eader the Dai-ul-Mtlag 'and the plaintiffs owe
al l egiance to him That the suit has been filed on'behal f of those who recogni se
himas their spiritual |eader and religious head.” In'paragraph 2 of the plaint it is
stated that the defendants styled thensel ves as Bohra Youth association. They
fornmed an organisation. The plaintiffs have challenged the defendants’ right to
chal l enge the authority of the spiritual and religious head, the Dai-ul-Mitlaq and
tointerfere with the rights of the plaintiffs and other Dawoodi Bohras to offer
congregational prayers |led by Pesh I nans appointed or nom nated by the Dai-ul-
Mutlaqg in Masjids/nosques at Udai pur

The Hi gh Court has considered the question as to whether the
avernents in paragraph 1.2 of the witten statement are at all necessary having
regard to the avernments in the plaint and the nature of the suit. The Hi gh Court
has taken the view that the plaintiffs have claimed the reliefs/injunction on the
basis of allegations that Dai-ul-Mtlag and persons appointed by himor 'his Aml,
have the authority to | ead the namaaz and conduct the religious rituals-in the
masj i ds/ nosques and that right has been denied by the defendants. Thus, the
object of the suit is to obtain an injunction restraining the defendants from
preventing the plaintiffs and other Dawoodi Bohras who owe allegiance to their
spiritual |eader and religious head fromentering the four masjids/nsques and
fromperforning the religious cerenpnies etc. The H gh Court has also noticed
that there are no allegations in the plaint, nor is any relief claimed, regarding the
manner and the authority under which the Dai-ul-Mitlag has a right to exercise
the power as regards "M shaq", "Barrat" and "Raza", nor is there any prayer
made for restraining the defendants frominterfering in exercise of those rights in
any particular nanner. The Hi gh Court, therefore, concluded that in the absence

of any relief sought in respect of "Mshaqg", "Barrat" and "Raza" and having regard
to the frame of the suit, the case set up by the defendants regarding "M shaq"
"Barrat" and "Raza" is not at all relevant. The reading of the plaint and the

reliefs claimed do not show that any relief has been clai ned based on allegations
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made with regard to "M shaq", "Barrat" or "Raza". The reference to "M shaq",
"Barrat" and "Raza" is not relevant for making out the case set up by the
defendants. |In these circunstances, it is found that the avernents nmade in

paragraph 1.2 of the witten statenent are not relevant, and it is nmerely an
attenpt to enlarge the scope of the suit filed by the plaintiffs. It is, therefore,
concl uded that the averments in paragraph 1.2 of the witten statenent are
unnecessary, and shall enbarrass and delay the fair trial of the suit if permtted
to stand as they are.

We find ourselves in conplete agreement with the view expressed by
the |l earned Judge. It nust be noticed that so far as the Dai-ul-Mitlag is
concerned, there is not even a party in the suits. Therefore, the question as to
whet her "M shaq", "Barrat" and "Raza" are rituals which are wholly unnecessary,
or inregard to which the Dai-ul-Mitlag has been acting in an arbitrary manner
by abusing his authority as spiritual head, is not at all relevant. |In the connected
suit, if such questions- are raised which are found to be relevant, they will be gone
into, since that suit has been filed by the Dai -ul -Mutl aq hinself. So far as the
instant suit is concerned, to us it appears that the pleadings contained in
paragraph 1.2 of 'the witten statenment to the extent that they have been struck
out by the High Court, are wholly unnecessary and is bound to delay the di sposa
of the suit, if parties are permtted to | ead evidence on such unnecessary issues.
We do not find that the aforesaid pleading has any connection with the avernents
inthe plaint or with the reliefs claimed in the suit. Similarly a portion of
paragraph 5 of the witten statement has been struck out because it contains
unnecessary avernment's regardi ng exploitation in the garb of "M shaq". Only a
portion of paragraph 5 of the witten statement has been struck out, though
paragraph 5 of the plaint has been struck out inits entirety. However, we do not
wi sh to nake any directions in this regard. In paragraph 27 of the witten
statement certain irrelevant avernents have been made with regard to defendants
not being pernmitted to enter into any of the conmunity’s nasjids/nosques etc.
out si de Udai pur and other places. The High Court, in our view, has rightly
struck out the portion-of paragraph 27 of the witten statement, as the sanme wll
only unnecessary delay the disposal of the suit if evidence is to be brought on
record which is wholly unnecessary. Similarly, paragraph 33 of the witten
statement has been deleted by the Hi gh Court. Paragraph 33 contains avernents
with regard to "M shaqs" and "Barrats". W are of the view that the averments are
whol Iy unnecessary, having regard to the frame of the suit and the nature of the
reliefs prayed for.

Counsel for the appellant relied upon three decisions reported in
Ander son Kirkwood Tennent Vs. Walter Mchel reported in AIR 1925 Cal cutta 860,
Al India Reporter Ltd. Vs. D.D.Datar reported in-AlR 1951 Nagpur 412 and Anant
Bal kri shna Nai k Vs. Govind Datta Gaunderkar reported in~ AIR 1976 Goa 74. W
have carefully perused these judgnents and we are of the viewthat the law laid
down in those cases is not applicable to the present case. However, having regard
to the findings recorded by the Trial Court-as well as the H gh Court as also the
finding recorded by us, portions of the witten statenent which have been struck
out are wholly unnecessary and therefore, have been rightly 'struck out.. The
H gh Court has rightly not gone into the question as to whether the avernents in
the witten statenent are scandal ous, frivolous or vexatious. It is not necessary
for us also to express any opinion on this aspect of the matter.

In the result, we find no nerit in these appeals and the sane are
accordingly disnmssed. No order as to costs.




