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Service matter-Duly qualified persons appointed  as
Assi stant Engineers in tenporary posts officiating service-
Whet her could count for seniority-Seniority how counted- A-
appoi ntnent in a substantive capacity whet her should be to a
per manent post - Substantive capacity-Meani ng of.

HEADNOTE:

Under rule 3(b) of the U P. Service of Engineers
(Junior and Senior Scales) irrigation Branch Rul es-a nenber
of the service means a governnment servant appointed in a
substantive capacity under the provisions of the rules to a
post in the cadre of the service. Rule 4 enmpowers the State
Government to increase the cadre by creating pernmanent or
temporary posts from tine to tinme according to the
exigencies. Rules S and 6 contenplate recruitnent (i) by
di rect appointment from anongst engineer students of the
Thomson Civil Engineering College, Roorkee, (ii) by direct
appoi ntnent, (iii) by appointment of officers in the
temporary service of the United Provinces, Public Wrks
Departnent (Irrigation Branch), (the selection in all these
three categories was to be after consulting a pernmanent
Board of Selection) and (iv) by pronotion of nenbers of the
Subor di nat e Engi neering Service, who have, in the opinion of
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the Governnent, shown exceptional nerit. The proviso to rule
S states that it would not be necessary to consult the
Conmi ssion in the case of appointnent of a tenporary officer
to a permanent vacancy, if he has already been appointed to
a tenporary post in the cadre of service after consultation
with the Comm ssion. In 1950 recruitment through Thonson
Col l ege was stopped and in 1961 direct recruitment was made
through the Public Service Comission. Rule 6 empowers the
Governnment to fill quotas for menbers of the Subordinate
Engi neering Service.. Rule 17 stipulates a period of
probation in regard to all candidates who were not in the
per manent enployment of the Irrigation Branch. Rule 19
provides the node of confirmation of a probationer in his
appointnent. Rule 23 regulating the inter se seniority of
the officers states that seniority in the ser ice shall be
deterni ned according to the date of the order of appointnment
toit.

In"1948 by conbining class I and class Il officers into
one service the CGovernnent constituted the U P. Service of
Engi neers (Juni or~ and Senior Scales) but since the rules
regul ating their recruitment, conditions and classifications
could not be nmade, the CGovernnent followed the 1936 Rul es
which were nodified fromtime to time by Government orders.
The High Court struck down the seniority list of engineers
prepared by the State Governnent in 1965 and gave directions
to the CGovernnent /to re-deternine the seniority in
accordance with Rules 23 of the Rules. Purporting to act on
these directions a fresh seniority lList was drawn up by the
CGovernment in My, 1969 but that too was struck down by the
H gh Court.

450

In appeal to this Court it was contended that it was
not correct to say that the tenporary Assistant Engi neers
were not nmenbers of the service on the ground that their
appoi ntnent was not in a substantive capacity in pernmanent
posts since they had fulfilled all” the requirenments of the
rul es for being appointed on a regular basis viz. possessing
the requisite qualifications, selection by the State Service
Comm ssion etc. irrespective of whether their appointnents
were to tenporary posts or not, the long service they had
put in nmust weigh in reckoning the seniority.

Al'l owi ng the appeal in part
N

HELD: The G O O Decenber 1961 in so far as it fixes
the proportion of permanent vacancies to be filled fromthe
various sources had statutory force being under rule 6. So
much so, the various groups can claimpernmanency only in
terms of that proportion, although not being holder of a
per manent post neither debars nenbership of the Service nor
earning the benefit of officiating service for purposes of
seniority. [470B-C

VWi le tenporary and permanent posts have gr eat
rel evancy in regard to the career of the governnent
servants, keeping posts tenporary for long, sometines by
annual renewals for several years and denying the clains of
the i ncunbents on the score that their posts are tenporary,
nakes no sense and is arbitrary especially when both
temporary and per manent appoi nt ees are functionally
identified. If, in the normal course, a post is temporary in
the real sense and the appointee knows that his tenure
cannot exceed the post in longevity, there cannot be
anything unfair or capricious in clothing himwth no right.
Not so, if the post is, for certain departnental or like
pur poses, declared tenporary, but it is wthin the ken of
both the government and the appointee that the tenporary
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posts are virtually long-lived. It is irrational to reject
the claimof the tenporary appoi ntee on the nominal score of
the term nol ogy of tho post. [462 D

Oficiating service in a post is for all practica
pur poses of seniority as good as service on a regul ar basis.
It may be permssible, wthinlimts, for governnent to
ignore officiating service and count only regular service
when clains of seniority cone before it, provided the rules
inthat regard are clear and categoric and do not admit of
any anmbiguity and an arbitrary cut off of long years of
service does not take place. Wiile rules regulating
conditions of service are within the executive power of the
State or its legislative power under proviso to Article 309,
such rules have to be reasonable, fair and not grossly
unjust if they are to survive the test of articles 14 and
16. [462 G H]

For purposes ~of seniority, one has to go by the order
of appointnment to the Service in a substantive capacity. But
no fixed /‘connotations can be attributed to expressions like
"subst antive capacity’, ’'service', ’'cadre’ and the like
because probation even for tenporary appointees is provided
for in the rules whi ch means that even tenmporary
appoi ntnents can be substantive. For there cannot be
probation for a governnent servant who is not to be absol ved
substantively in the Ser ice on conpletion- thereof.

Per manency carries with it other rights than nere
seniority and pronotion. Permanent posts and tenporary posts
are in official ternminology sharply different. but in the
hi storical context of the U P. service of Engineers there is
no difference because recruitnent of _even tempor ary
engi neers requires consultation wth the Public Service
Conmi ssi on, undergoi ng physical fitness tests, probation and
451
departrmental tests. The t emrporary appoi nt ees, whose
appoi nt nents have received the approval of the Public
Servi ce Commi ssion and who have run out the two years of
probation nust be deemed to be (appointed in a substantive
capacity. [465 D E]

It is not correct to say that when Engineers are

appointed to tenporary posts but after fulfilling all the
tests for regular appointnent they are not appointed ina
substantive capacity. It was concluded by the State inits
counter- affidavit that all the persons appointed to the
service who are not already in the pernanent enploynent of
the Irrigation Department shall be placed on probation for

four years (since reduced to two years), which neans that
persons who were not permanently appointed but only
tenmporarily appointed are also placed on probation and
officer are not put on probation unless they arc on their
way to nmenbership in the Service on conpletion of probation
That is to say although they are tenmporary appointees, if
their probation was conpleted and ot her formalities
fulfilled, they become nenbers of the service. Mrely
because the person is a tenporary appointee it cannot be
said that he is not substantively appointed if he fulfils
the necessary conditions for regular appointnment such as
probati on and consultation with t he Public Service
Commi ssion. [466 A-D

Rule 23 is the relevant rule when a question of
seniority arises. The order of appointnment in a substantive
capacity is the significant starting point for reckoning
seniority. The appointnment in a substantive capacity need
not necessarily be to a permanent post. It is sufficient
even if it is to a tenporary post of long duration. [467 E-
g
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An appointee to a pernmanent post acquires certain
rights which one who fills a tenporary post cannot claim
Nevert hel ess, when the post is not purely tenporary or ad
hoc or of short duration or of an adventitious nature, the
hol der of such tenporary post cannot be degraded to the
position of one, who, by accident of circunstance or for a
fugitive tenure occupies the tenporary post for a fleeting
term [468 F]

A person is said to hold a post in a substantive
capacity when he holds it for an indefinite period,
especially of long duration in contradistinction to a person
who holds it for a definite or a tenporary period or holds
it on probation subject to confirmation. If the appoi nt nent
isto a post and the capacity in which the appointnment is
made is of indefinite duration, if the Public Service
Conmi ssi on has been consul ted and has approved, if the tests
prescri bed have been taken and passed, if probation has been
prescribed and has been approved, one may well say that the
post was held by the incunbent in a substantive capacity.
[469 D E]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: ClVIL APPEAL NOS . 1317-
1318 of 1976.

Appeal s by Special Leave fromthe Judgnent and order
dated 13-9-1973 of the Allahabad H gh Court in CIVIL M sc.
Wit Petition NOS. 2719/69 & 4034/ 69.

AND
WRI T PETI-TION NCS. 864 / 79 and 251/ 80
(Under Article 32 of the Constitution)
452

R K Garg, V. J. Francis, D. K Garg and Sunil' Kumar
Jain for the Appellants in CA No. 1317/76 and Petitioner in
WP 251/ 80.

K. K. Singhvi, Anil Kumar Gupta, Brij Bhushan, 'Virendra
Singh, N. P. Mahendra, A. M Tripathi and S. S. Khanduja for
the Appellant in CA 1318 / 76.

Yogeshwar Prasad, Ashok K Srivastava and Ms. Ran
Chhabra for the Petitioners in W No. 864/ 79.

D. V. Patel, Anil Kumar Qupta, Brij Bhushan, Virendra
Singh, N. P. Mahendra and A° M Tripathi for the Intervener
in CA No. 1317/76.

G N Dkist and O P. Rana for Respondent No: 1 in
both the appeal s.

Shanti Bhushan and M C. Bhndare for the Respondents
Nos. 2-3 in CA No. 1317/76 & R-21 in CA No. 1318/76.

S. Markandaya and V. P. Singh for R 9 in CA No.
1318/ 76.

The Judgnent of the Court was delivered by

KRI SHNA | YER, J.-This case illustrates the thesis that
unlimted jurisdiction under Art. 136 self-defeatingly
attracts unlimted litigation which, in turn, clogs up and
slows down to zero-speed the flow of ultinmate decisions,
what with the lengthy orality and legal nicety of |awers’
advocacy. This bunch of appeals, affecting this fortunes of
a large nunber of engineers, is evidence of the flood of
"service' litigation which overwhelns the courts, paralyses
public offices and demands of our pyram dal Justice System
basi ¢ changes, jurisdictional and processual. The perennia
problens of Service Justice, which currently crowd the
dockets of the higher courts, save all cases of basic
breaches of the fundanental law, may well be rmade over to
expert bodies, high-powered and final but presided over by
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top judicial personnel. Service Juri sprudence is a
speci al i sed branch best adm nistered by Special tribunals,
not routinely wunder Art. 226. W do not pontificate but
share thoughts.

We are concerned mainly with the conpetitive clains to
seniority minly as between three groups of engineers
belonging to the U P. Service of Engineers (lrrigation
Branch- Graduate engineers directly recruited by the Public
Service Comm ssion by conpetitive exam nation, graduate
engi neers once appointed in
453
nunbers but later absorbed after consultation wth the
Public Comm ssion and diploma-holders |later pronoted as
Assi stant Engi neers. Brushing aside the hoary history of the
Service when the British were hardly concerned wth the
devel opnent of |India s natural resources, we may start the
story with the U~ P. Public MWrks Departnent of which the
Irrigation Wng was a part, the other branch being Buil dings
and Roads. Later on, separate departnments for Buildings and
Roads and for “irrigations were formed in 1946 as a
devel opnental inperative of the State. Recruitnment to the
Service-we are here concerned only wth the Irrigation
Depart ment was governed by vintage Rul es franed under s. 96B
of the CGovt. O India Act, 1919, which had a confused
course, and that factor i.e. lack of conprehensi ve
structural engineering of the Engineering Service Rules-is
largely responsible for frequent group clashes anobng the
broad brot herhood of engi neers whose whol e-hearted service,
now distracted by ‘litigation, is needed for nationa
reconstruction. But national dedication so vital to poverty
eradication,, is subject to one rider in our society viz.
charity begins at home. And so, for their own justice
oriented survival, the groups are fighting in courts while
the demands of devel oprental justice to the people need
their presence in the countryside.

There were, to begin with, Cass | and Cdass 11
officers, but in 1948, the two were fused into one, 'viz. the
U P. Service of Engineers (Junior and Senior Scales). The
Service cane into being but fresh rules of recruitnment were
not nmade. Thus, a Service was born but then the rules
regulating recruitnment, conditions and classifications were
unborn. So, Governnent relied on the old Rules of 1936 for
these purposes with some G O O other issued  under
pressure of exigencies. The past projected into the present
with ad hoc changes-a process which, not-being scientific
nor systematic. was bound to produce injustice, as it has,
in this Service. The dialectics of Justice to Public
Services lead to conflicts between the thesis (the old
conditions and anti-thesis (the new expectations until a
synthesis realist equilibrium wthout discrimnation) is
reached be enlightened governmental policy-making. “Had Rul es
for the Service, in tune with the Constitution and the
updated facts of life been made by CGovernnent, instead of
flirting wwth the past and inproving for the present, things
woul d have been different. Court litigation is not designed
for the end, but judges cannot but make-do with what fossi
Service Rules with engrafted nutations survive. To dig into
the past is our lot in this case. W do not blane Gover nnent
for failure to nake a whole schenme of post-Constitution
Rul es of Service, pre-occupied as it my well be with other
priorities.

454

The struggle between the various groups is for
seniority, in some cases even for retention of regular
appoi ntnent. The State. had prepared a list of seniority
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first in Decenber 1965. This list was attacked as bad in | aw
and the Hi gh Court by its judgnment of QOctober 1967 in G vi
Msc. Wit No. 4416 of 1966 ordered:

"The petition, therefore, succeeds and is all owed.

The respondents are directed not to give effect or act

invirtue of the seniority |ist announced on Decenber

30, 1965. They are further directed to redetermnine the

seniority inter se of the petitioner and respondents 2

to 49 in accordance with rule 23."

Purporting to act on this direction a fresh seniority
l[ist was drawn up by Governnment in May 1969, and this, in
turn was chall enged by many as violative of Art. 14 and the
H gh Court allowed sone of the wit petitions and hel d:

"For the reasons set out above, Gvil Msc. Wit

Petition ... No. 2719 of 1969 is allowed. The orders of

appoi ntnent in the substantive capacity of respondents

Nos. 2 to 169 and the seniority list, dated 13-5-1969

(Annexure 'K to the petitions are quashed. The State

Government is ~directed to nmke fresh appoi ntnents and

draw seniority list in~ accordance with | aw keeping in

view-the of fi ce Memorandum  dated 7-12-1961"

The broad perspective we rmust adopt is plain enough in
the light of this Court’s decision (see the concluding
observations of Chandrachud, J. in the State of Jammu and
Kashmr v. Shri Triloki Nath Khosa and Ors. The goal of an
egalitarian society /must be reflectedin the process of
classification of services, equalisation being the essentia
direction and perpetration of divisions and proliferation of
cl asses being reduced to the mnimum Humani sm cum equal i sm
as a way of life, is -integral to our constitutional order
and sl ow though the process be, sure shall our steps be
towards fusion, not fission in the various Departnents of
Public Service. Unfortunately, this constitutional ethos has
yet to be inprinted upon the genetic code of the "United
Provinces Service of Engineers ~Class Il Irrigation Branch
Rul es"” franmed wunder s. 96B of the Government of I|ndia Act,
1919 and continued under Art. 313 of the Constitution. The
result is micro-classifications ad hoc anendnents, ‘uncertain
service conditions, litigative excursions, and  indefinite
post ponenent of even a Seniority List.

The ancient year extant 1936 Rules relating to O ass |

service framed wunder different conditions, still govern the
Service with such
455

pat ch-work nodi fications through Governnent Menoranda as
wer e made by the State fromtine to tine. A garnent of
seans and stitches to-day drapes this developrentally
strategi c departnent despite Reports by t wo expert
Comm ttees. and this anachronistic set of Rules nust be
adapted by the Court nowto fit the over-grown anatony of
Irrigation Engi neers (Junior Division).

The fury of the controversy rages round seniority in
service anong the triple categories of Assistant Engineers
which we will presently describe. Before that. the basic
rules of 1936. Rule 23 regulates inter se seniority -and
reads thus:

"Seniority in the service shall be determned
according to the date of the order of appointnent to
it, provided that if the order of the appointment of
two or nore candidates bears the sane date, their
seniority inter se shall be determ ned according to the
order in which their appointnent has been notified"

(enphasi s added)

So, the order of appointment to the Service is decisive

of seniority and the service horoscope of each Assistant
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Engi neer has to be cast with reference to his appointnent
order. The next question then, is, when is an engineer
appointed to the Service? Wen, under the Rules, he becones
a menber of the Service. For. until he gains entry into the
Service he cannot claim to be appointed to it. To hover
around with prospects of entry is not the sane as actua
entry. Therefore, we have to exanine when an engineer
becomes a nenber of the Service under the Rules. C ause (b)
of Rule 3 defines ’'Menmber of the Service’ to nean a
government servants 'appointed in a substantive capacity
under the provisions of these rules.. to a post in the cadre
O the Service.’” Wat, then, is the cadre of the Service?
What do we nean by appointment in a substantive capacity to
a post in the cadre? Can there be a tenporary post included
in the cadre? Here, r. 1 becones relevant. Rule 4 prescribes
the sanctioned strength of the cadre. It provides that the
government may, subject-to the provisions of r. 40 of the
Cvil Services (Cassification., Control and Appeal) Rules,
1930 ’'increase the cadre by creating pernmanent or tenporary
posts from tinme to tine as may be found necessary.’ So a
cadre post can be permanent or tenporary and if an engi neer
were appointed substantively to a temporary or permanent
post he becones a nenber of the Service. The touchstone
then, is the substantive capacity of the appointment. Here
we get into service jargon wth slippery semantics and
flavoured of ficial ese.
456

Now, we rmust go to the plural sources of recruitment
the arrangenent of the ratio anobng the sources and the
requirenents for themto get into the Service. Rules S and 6
relate to this branch of enquiry. The sources of recruitnent
are set out thus:
Sources of Recruitnment:

(i) by direct appointnent from anongst engineer
students who have passed out of the Thonmson G vi
Engi neering Col |l ege. Roorkee, ‘and who have conpl eted a
course of training in the Lrrigation Branch as engi neer
students, after consulting a per manent ~Board of
Sel ecti on,

(ii) by direct appointment after advertisenment and
after consulting a permanent Board of Sel ection;

(iii) by the appointnent of —officers in the
temporary service of the United Provinces. in Public
Works Departnent, Irrigation Branch, after consulting a
per manent Board of Sel ection;

(iv) by promotion of menbers of the United
Provi nces Subordi nate Engineering Service or of Upper
Subordi nates in the Public Wrks Department, Irrigation
Branch, who have. in the opinion of Government shown
exceptional nerit.

W have stated earlier that these Rules were framed |ong
before the Constitution of India and have suffered nany
amendments one of which is the substitution of the Public
Service Commission for a permanent Board of Selection. A
Provi so has been added to r. S and that runs thus:

"Provided that it wll not. be necessary to
consult the Commission in the case of appointment of a
temporary officer to a permanent vacancy if he has
al ready been appointed to a tenporary post in the cadre
of service after consultation with the Comm ssion. The
amendnents shal | have effect from the date of
notification."

This Proviso shows 'that tenporary officers (whatever that
expression nmeans) could be appointed to permanent vacancies
wi thout consultation with the Commission, if they had
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al ready been appointed to tenporary posts after consultation
with the Conmm ssion. Thus, we gel the idea of tenporary
posts and permanent posts, provisional - appointnments and
substantive appoi ntnents. Indeed, the bewldering variety
was brought out during arguments by reference to the
Fundanental Rul es. A permanent posts neans
"a post carrying a definite rate of pay sanctioned
without limt of time
457
A tenporary post neans A
"a post carrying a definite rate of pay sanctioned
for a limted time
[FR 9(30)]
Fundanental Rule 22B speaks of holding a post in a
substantive, temporary ~of officiating capacity. But this
jargon is not the last word after the Constitution came to
be enact ed.

Be'that as'it may, the sources of recruitnent are 4-
fold. The Thonson Col | ege appointnents were formally stopped
by a G 'O O 1950. Another big change took place. Direct
recruitnment, routed through the Public Service Conmission
was introduced in 1961.- The rules of procedure for direct
recruitment and kindred matters are provided by an office
Menor andum of Decenber 1961 which we will consider nore
closely as they bear upon the crucial controversy.

Rule 6 gives power to Government to fix quotas for the
various sources and not |ess than 20%of the vacancies are
reserved for selected qualified nenbers of the Subordinate
Engi neering Service who are category 4 in r. S. Persons who
are recruited in terms of rr. 5and 6 are appoi nted subject
tor. 17 which stipulates a spell of probationin regard to

all candi dates who are not already in the permanent
enpl oyment of the Irrigation Branch. W quote the rule:

17. Al persons appointed tothe service who are

not already in the permanent enploy of the Irrigation

Branch of the United Provinces Governnent shall be

pl aced on probation for four years provided that such
of them as have undergone training as’ engineer
students, or have served as tenporary engineers 'in the
Irrigation Branch of the United Provinces Government,
may be permitted to count the period of such training
and service respectively towards this period of
probati on:

Provided also that the Governnent may extend the
period of probation in any case. The Govt. may at any
time during the period of probation dispense with the
service of an officer, after giving him one nmpth's
notice. , G

The probationer is confirmed in his appointment on his
satisfactory conpletion of probation after passing the
necessary tests. Rule 19 relates to confirmation in the
appoi nt nent of a probationer and reads thus:

19(i) A probationer shall be confirmed in his
appoi nt ment when-

(a) he has conpleted the prescribed period on
probati on,
458
(b) he has passed all the tests prescribed in
the | ast preceding rule, and
(c) the Governnent are satisfied that he is
fit for confirmation.

(ii) All  confirmations under this rule shall be
notified in the United Provinces Gazette.

Two vital factors must guide us in this interpretative
exercise. If a dated rule of colonial times is to be applied
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to-day. that nmeaning which sustains it as constitutionally
valid nmust be preferred to another which may be appeali ng,
going by officialese or literal sense. W have to regard it
as a case of 'newwine in old bottle’. W nust re-interpret
the rules to conport with Arts. 14 and 16 by
constitutionally accept abl e construction, not rigid
connotation given to expressions in the vintage vocabul ary
of British Indian days. W Stress this aspect because the
argunent urged is one of unconstitutionality of the
Seniority List and of the Rules which deprive nmany engi neers
appointed in the normal course and serving for long years
arbitrarily and wunreasonably of the credit of such service
nerely because the literal rigour of old Rules requires it.
We nust strive to salvage the Rules, if need be, by
assigning a fresh sense, | anguage pernitting, which will fit
the Rules into the “fundanental rights" nould. W are thus
throwmn into the nmeani ng of  neani ngs, rel eased from
officially sanctified  neanings. In short, while reading the
Rul es we must renenber the Constitution.,

Secondly, words thenselves are but them skins of
thought and once we get that, “the root though which the
| anguage of the rules seeksto express, it is possible to
interpret the words accordingly. Even so, we cannot run away
fromthe Rules as they are, though noth-eaten by time and by
ti nkering anendnents.

One of the principal groups in this forensic battle is
the direct recruits selected by conpetitive tests by the
Public Service Conmission. So we nust bestow sone attention
on their genesis and position inthe total schene. W reject
the subm ssion that the official Menorandum incorporating
these Rules, not being expressed to have been issued in the
nane of the Governor, is of no legal validity. W cannot
"bastardi ze’ these Rules made and published under Government
authority, acted wupon for two decades and recruitnments made
by the Public Service Conmi ssion and universally accepted as
binding 'Rules Regulating Selection for Recruitnent of
Assi stant Engineers (U. P. Service of Engineers class Il) in
the Various State Engineering Services in Uttar Pradesh’. W
will set out some parts of these Rules of Decenber 7, 1961
459

W may, at this point, crystallise the effect of the
Rules read A so far, so that it may serve as a spring board
for further discussion. The battle between the parties or
groups very much turns on what is the intent and effect of
Rules 23, 3, 4, S, 6, 17 and 18 and their inpact on r.23
read in the new context of this 1961 Rules. W have to
grapple with the crucial question of seniority which, when
we hark back to r.23, in turn, revolves round the "date of
the order of appointnent”. The effect of probation and
confirmation is also another consideration. But r.23 sets
out the guideline and the entire endeavour of both<sides has
been to supply an answer which gives one group a superior
position as against another in the competition for seniority
whi ch apparently has pronotional value when posts  of
Executive Engineers fall vacant

We nust confess that because of the absence of a
coherent policy of recruitnment and conditions of service and
on account of frequent changes t hr ough executive
instructions, apart fromthe nystique of officialese, it has
becorme difficult for us to rationalise the rules and decode
the principles underlying regular appointnments relevant to
seniority. Even in court, as the argunment proceeded. judges
and advocates had to westle with the rules to extract a
coherent system out of them The Hi gh Court, on both the
occasi ons, when challenges were nade, quashed the seniority
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lists and directed fresh lists to be prepared. But in the
absence of «clear judicial guidelines the exercise by the
Executive would lead to further confusion and cavil and that
is why we express our dismay at the whole situation where
fromstage to stage, chaos, not cosnmps, has been the result.

Ref erence was made to an investigation by the La
Commttee and the Shukla Committee which went into the
guestion of rationalisation of the scheme of recruitnent.
classification, seniority and pronotion; but as late as 1980
we are in no better position than when the noth-eaten rules
and instructions were nmade decades ago. May be, the Reports
of the Lal Committee and Shukla Comrmittee to which reference
was nmade need not, as is the fate of nbst Reports, gather
dust but give light where the wll to seek light exists.
This is a sad comentary on the functional failure at the
Service level of the State Governnent which has |ed not
nmerely to incessant litigations anobng engi neers, uncertainty
about their future but also discontent and disincentive vis-
a-vis their work in‘the Irrigation Departnent.

W ‘see nothing arbitrary in the 1961 Menorandum
al though in its application, we have to renenber the prior
rul es and when the
460
two are woven into  each other or, rather, when the later
1961 Menorandum is devetailed to the 1936 Rules the results
that my followw Il  have to be ascertained with care and
consistently until. the ratio of the decisions of this Court
in cognate situations.

VWhat is significant to know-its that Govt. decided in
1961 to resort to direct recruitment of Assistant Engi neers
through conpetitive exam nations held by the Public Service
Commi ssion. It was, however, alive to the fact that massive
appoi nt nents had al ready been made, in the years gone by, to
the posts of Asst. Engineers from anong graduates in
engineering by direct selection and later approval by the
Public Service Conmi ssion apart from Thomson | Col |l ege
graduates in engineering. The Governnent was al so aware of
the pronotional clainms of those in the subordinate services.
Moreover, there were vacancies pernanent and tenporary and
there were appoi ntees, permanent and tenporary. The equities
of the situation had to be taken Dote of because CGovernnent
could not, wthout being guilty of cruel snobbery rel egate
all those, except direct recruits, from anong degree-hol ders
by conpetitive exam nations through the Public  Service
Conmi ssion, to a secondary status. In this holistic viewit
was that the office Menorandum dated Decenber 7, 1961 was
promul gated. We extract it because its inport and inpact are
decisive to an extent of the fate of the cases before us:

The principl es regul ating sel ection for
recruitnent to per manent and temporary posts of

Assi stant Engineers in the various State Engineering

Servi ces have been under t he consi deration of

CGovernment for some tine past and after thorough

consi deration the Governor is pleased to order that in

future direct recruitment to both permanent and
temporary vacancies of Assistant Engineers (CGvil

El ectrical and Mechani cal) in the Public Wrks,

Irrigation and Local Sel f - Gover nnent Engi neering

Departments will be nmade on the results of conpetitive

exam nations to be conducted by the Public Service

Conmi ssi on. Candi dates possessing technical and other

qualifications prescribed in the rules for the Utar

Pradesh Service of Engineers in the Departments

concerned will be eligible to appear at the exam nation

for that particul ar service.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 11 of 18

461

462

2. Successful candidates in order of nmerit wll
subject to the relevant rules regarding physica
fitness and other natters. be appointed directly on
probati on agai nst vacant permanent posts and those

following will be appointed agai nst tenporary posts.

3. All vacancies in the permanent cadre in the
Irrigation and Local Sel f - Gover nnent Engi neeri ng
Departnments in a particular year will be pooled and

filled as foll ows:

(a) 50 per cent by direct recruitnent through
conpetitive exam nation.

(b) 20 per cent by pronotion from subordi nate
servi ces.

(c) 30 per cent by selection from anongst
temporary Assistant . Engineers recruited through
the Public Service Conm ssion.

XX XX XX
However, as neasure of concession to the existing

temporary Assistant Engi neers who were recruited as
temporary Assi stant _Engineers on the advice of the
Public Service Conmission prior to the introduction of
this schene for the time being distribution of
vacancies in the permanent cadre of Assistant Engi neers
will be as foll ows:

(a) 30 per cent by direct recruitnent through
conpetitive examination (25 per - cent for the
Public Wbrks Departnent),

(b) 20 per cent by pronotion from subordi nate
service (25 per cent for the Public Wrks
Depart nent),

(c) 50 per cent by selection from anongst
exi sting tenporary Assistant Engineers who were
recruited as tenporary Assistant Engineers through
the Public Service Conm ssion.

The distribution of vacancies in the permanent
cadre in the above manner ‘will be subject to the
condition that the Governor in consultation” with the
Public Service Conm ssion, may, for special reasons.
i ncrease or decrease the percent age fixed for
recruitment by selection and conpetitive exam nation in
any particul ar year.

The candi dat es sel ected on the results of
conpetitive exam nation and appoi nted agai nst per nanent
vacanci es shall be placed on probation for a period of
3 years. However, in the case of such directly
recruited candidates who have served as Assistant
Engineers in a particular departnent in tenporary
capacity, continuous period of temporary service
rendered as Assi stant Engineer inmmediately before
sel ection for permanent post of Assistant Engineer may
be allowed to count towards this period of probation

The candi dates will not be required to possess one
year’'s practical experience, prescribed in the existing
rules for recruitnent of Assistant Engineers as a pre-
requisite qualification for

recruitnment of Assistant Engineer in the various

departments. The period of practical experience will be
covered by the period of probation

During the probationary period candidates will be
required to pass t he Depart nment al Exam nati on

prescri bed by the various departnments. Probationers nay
be confirmed subject to passing these exani nations and
their work continuing to be satisfactory.
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Tenporary and officiating Assistant Engineers
possessing the requisite technical qualifications wll
be eligible to appear in the conpetitive exam nation
The maximum age linmt in the case of those working in
the department with the approval of the Commi ssion or

after having been recruited by the Commi ssion will be
40 years.

Plan and the syllabus of t he conpetitive
examnation will be as shown in Appendix 'A enclosed

with these orders.

There is nore of this naze of rules and notifications but we
desist from bringing themon record since they have not nuch
bearing on the ultinmate result. We nust enphasise that while
temporary and pernmanent posts have great rel evancy in regard
to the career of governnent servants, keeping posts
temporary for |ong, sonetinmes by annual renewals for severa
years, and denying the clainms of the incunbents on the score
that their posts are tenporary nmakes no sense and strikes us
as arbitrary, especially when both tenporary and pernanent
appoi ntees are functionally identified. |If, in the nornal
course, a post is tenporary in the real sense and the
appoi ntee knows that his tenure cannot exceed the post in
| ongevity, there cannot be anything unfair or capricious in
clothing him with no rights. Not so, if the post is, for
certain departnental or |ike purposes, declared tenporary,
but it is within the ken of both the governnent and the
appoi ntee that the tenporary posts are virtually long-Iived.
It is irrational to reject the claimof the ’tenporary’
appoi ntee on the nomnal score of  the termi nology of the
post. W nust also express enphatically that the principle
whi ch  has recei ved t he sanction of this Court’s
pronouncenents is that officiating service in a post is for
all practical purposes of seniority as good as service on a
regul ar basis. It may be permissible, withinlinmts, for
government to ignore officiating service and count only
regul ar service when clains of seniority cone before it,
provided the rules in that regard are clear and categorise
and do not adnmit of any anbiguity and cruelly arbitrary cut-
of f of long years of service does not take place or there is
functionally and qualitatively, substantial difference in
the service rendered in the two types of posts.

463

While rules regulating conditions of service are within the
executive power of the State or its |legislative power under
proviso to Article 309, even so, such rules have to be
reasonable, fair and not grossly unjust if they are to
survive the test of Articles 14 and 16.

Wil e assessing the effect of the totality of the two
sets of rules placed before us, we have to nake the broad
approach set out above and not becone prisoners of the
"official’ meaning of abstruse expressions used in‘the rules
whi ch thensel ves have frequently changed with a view to
"rationalisation". The two commttees (the Lal Committee and
the Shukla Conmttee) examined the entire matter but we have
no idea, fromthe Governnent’'s affidavits, as to how far the
rul es ave been intelligently noul ded by these reports.

Ri ght in the beginning, we have indicated that r. 23 is
of spinal significance, and for purposes of seniority, one
has to go by the order of appointnent to the Service in a

substantive capacity. It is difficult to overlook r. 23 or
slur over the expression ’'substantive capacity' . But we
cannot attribute fixed connotations to expressions like
"substantive capacity’', ’'service', 'Cadre’ and the Ilike

because we find that probation even for tenporary appointees
is provided for in the rules which means that even tenporary
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appoi ntnents Gan be substantive. For, there cannot be
probation for a government servant who is not to be absorbed
substantively in the Service on conpletion thereof. Wth
this background, if we approach the schene unfol ded by the
O fice Menorandum of Decenber 1961 superimnmposed on the 1936
Rul es, we get three categories of Assistant Engineers and a
fixation of the proportion anmong them Firstly, there are to
be direct recruits through open conpetition held by the
Public Service Conmission. 50% of the posts will go to them
although it is stated that the vacancies are to be "in that
per manent cadre". Secondly, the subordinate services wll
get 20% by pronotion and thirdly, 30%wll belong to the
temporary Assistant Engineers recruited through the Public
Service Commission in the past. The office Menorandum nakes
it clear that direct recruitnments will be made to "both
per manent and tenporary vacancies of Assistant Engineers".
But this schene of 1961 cannot stand in isolation and has to

be read as subordinate to the 1936 Rules. After all, the
1961 Menorandum cannot override the Rules which are valid
under Art. 313, and so nust be treated as filling the gaps,

not flouting the provisions. So, read, what is the eventua
concl usi on?

The State, in its counter-affidavit, has urged that al
parties nmust be deened to have accepted the decision of the
High Court inits/ judgnment of COctober 30, quashing the
seniority list of Decenber 30, 1965. ‘W are inclined to
proceed on that footing because, after that decision
464
was rendered, Covernnent accepted it and went through the
exercise of preparing a fresh seniority list and all the
engi neers concerned acquiesced in the decision and never
rai sed any objection to the fresh preparation of a seniority
list consequent upon the High Court's decision of 1967.
That, by itself, does not give us any conclusive answer to
the present question which ‘has been agitated before us.
First of all, we nust understand the two grievances brought
to our notice by the appellant (and the wit petitioners.
Their contention is that whether their appointnments were to
temporary posts or not, the long service they have put in
must weigh in reckoning seniority. Their further contention
isthat if the Public Service Comm ssion has arranged the
order of merit in a particular manner and if appointnments
have been nmde irregularly wthout reference to that order
or priority, they have no objection to nmarginal re-
adjustrments while arranging the seniority of the various
appoi ntees by giving effect to The order in which the Public
Servi ce Conmission has nmade its recommendations. 1t is also
fairly apparent fromthe argunments, although not formally
conceded by counsel, that officiation, from the date from
which tenporarily appointed Assistant Engi neers have been
formally approved by the Public Service Conmmission on
reference by the State Governnents must be given credit or
at least fromthe date of Covernment’s acceptance. O the
Conmi ssion’ s reconmendation. There was nothing nore by way
of i npedi ment in their appointnents being treated as
regul ar. They were Assistant Engineers duly qualified. Their
appoi ntnents mi ght have been tenporary, but tenporary posts
and tenporary appointnents are within the Rules. The Public
Service Commi ssion has since been consulted and has
concurred and Government has accepted it. Every indicium of
regul ar appointnent is thus present. There is nothing relied
on by the rivals to dislodge the reckoning of service for
pur poses of seniority from then on except the sole
contention that the tenporary Assistant Engi neers are not
menbers of the Service because their appointment is not in
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substantive capacity and not a permanent post.

W are free to confess that the rules, stricking
di vergent notes, like ill-tuned cynbals, have vexed us a
while. The touchstone of valid interpretation being the
Constitution and harnonisation of rules wth fundanenta
rights being the proper path we have tried to sensitize the
provisions to do equal justice under the law refusing to
petrify r. 23 or the other relevant rules we have referred
to Rule 4 of the 1936 Rules clearly contenplates a cadre, as
covering "permanent or temporary posts". So, a cadre takes
in temporary posts. Once we cease to be allergic to
"tenmporary posts’ as a conponent of a cadre we reach
465
the next step that a cadre is, as it were, a layer in the
Service. Rule 4 itself, while dealing with the strength of
the cadre, speaks of a holder of a post in a cadre as a
menber of the Service may be the hol der of a tenmporary or a
per manent " post.

We have two, perhaps three, types of direct recruits.
The first. _i's the vanishing species of Roorkee University
"engi neer students’. They were directly appointed but on a
temporary footing. Massive appointnments were nade of other
degree- hol ders as Assi'stant Engi neers on a tenporary footing
to neet the nassive devel opnental requirenments. No one can
i magi ne that the guaranteed posts to the brilliant Roorkee
boys was tenporary only or that the large nunber of
graduates were being lured into enploynent - for |ong-term
engi neering requirements on a fleeting footing for a few
nmont hs. Surely, CGovernnent wanted “to recruit —them on a
regul ar basis but hesitated to appoint themto  permanent
posts as such because budgetary provisions, -creation of
per manent posts by assessnent of the total requirenments and
the like were not instant jobs but needed nore tine. The
Plan was to take these degree holders on a regular lasting
basis but to make them pernanent —after study of the
situation. Permanency carries with it other rights than nere
seniority and pronotion. Pernmanent posts and tenporary posts
are, in ordinary officialese, sharply different but in the
hi storical context of the evolving U P. Service of Engi neers
"thin partition do their bounds divide’ . The recruitnment of
even tenporary engi neers under source (iii) of r. 5 requires
consultation with the Public Service Commi ssion. Likew se r
14 requires for all the three types of direct recruits,
temporary included, physical fitness tests.

14. No person shall be appointed as a nenber of
the service unless he is in good nental and bodily
health and free from any physical defect lTikely to
interfere with the efficient performance of his duties
as a nenber of the service. Before a candidate is
finally approved for appointnent to the service under
the provisions of rules 5(i), 5(ii) or 5(iii)-he shal
be required to pass an exam nation by a Medical Board
at his own expenses and shall pay a fee of Rs. 16 for
such exam nati on.

Probation, tests and confirmation are laid down under rr. 17
to 19 for "all persons appointed to the service". W del ve
into these details to drive home the propinquity in status
of permanent and tenporary engineers in the specia
conspectus of facts here.

W see no reason to hold that when engineers are
appointed to tenporary posts but after fulfillnment of al
the tests for regular appointnments, including consultation
with the Public Service Conmi ssi on, t hey are not
appoi ntnents in a substantive capacity. In Service
t er m nol ogy,
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per haps, eye-brows nmay be raised when we say so, but then
we nust renenber that the State itself in its counter-
affidavit has construed r. 17 of the Rules as providing

"that all persons appointed to the Service who are not
already in the permanent enploynent of the Irrigation
Departnent shall be placed on probation for four years"

(since reduced to two vyears). This neans that persons who
are not permanently appointed but only tenporarily appointed
are also placed on probation and officers are not put on
probation unless they are on their way to menbership in the
Service on completion of probation. That is to say, although

they are temporary appointees, if their probation is
conpleted and other formalities fulfilled, they becone
menbers of the Service: It follows that nmerely because the

person is a tenporary appointee it cannot be said that he is
not substantively -appointed if- he fulfils the necessary
conditions for _regular appointment such as probation and
consultation with the Public Service Comm ssion etc. From
this stand ~of the State Governnment it follows that the
t emrpor ary -appoi nt ees, whose appoi ntirents have received the
approval of the Public ~Service Conm ssion and who have run
out the two years of probation, nust be deened to be
appointed in a substantive capacity. The only advantage for
per manent appoi ntees, i.e. Assistant Engineers who have been
appointed to vacancies in the permanent cadre is what
bel ongs to pernmanent public servants under various rules in
different areas of official life.

We are not interested in the arithmatics given in the
affidavits and counter-affidavits regarding the pernmanent
vacancies in the various categories designated as A B and
C. Wat we focus onis the set of principles which nust
regul ate the service available for conmputation of seniority.
In paragraph 22 of the State's counter affidavit the break-
up of the vacancies available in the various years to the
various categories has been set out. Their accuracy has not
been shown to be wong and we nmay, perhaps, proceed on the
correctness of those figures. [t .is also made clear by the
State that many officers belonging to the class of tenporary
Assi stant Engineers were directly recruited before Cctober
1958 and sone of themwere pronoted as tenporally Assistant
Engi neers from the Subordinate Engineers Service. "These
of ficers had been approved for tenporary appoi ntnent by the
Public Service Conmission before 1958". Likew se,~ for the
ot her years, particulars have been furni shed. The Governnent
has also clearly undertaken that the conpetitive seniority
as between direct recruits and the tenporary appoi ntees who
have been regularised nmay have to be taken up later on. The
State’'s affidavit asserts:

"It is also correct that in the appoi ntnent order
it was nentioned that seniority inter se and on the

i st of pernmanent Assistant
467

Engi neer of the officers will be determned | ater on."

We do not consider it right or necessary to fix the
seniority vis-a-vis the date of appointnent of the various
parties, as that is the administrative function of
Governnment. Nor do we think we should interfere wth the
order of the High Court setting aside the seniority list of
1969. A fresh list has anyway to be prepared but the nore
nmeani ngful judicial exerciseis tolay down the correct
principles and gui del i nes, free from discrimnatory
infirmties and fairly in keeping with the extant Service
Rules. The Rules are, we nake it clear, those nade in 1936
under the GCovernment of India Act, 1919 and continued by
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force of Art. 313 of the Constitution. Changes w ought by
orders and instructions such as the 1961 Menorandum cannot
over-ride the Rules thenselves but will operate subject to
themin case of inconsistency. Even an Administration of
Inaction Unlimted nust renenber that a systematic set of
Service Rules is vital not only in fulfillment of its
constitutional obligation wunder the proviso to Art. 309 but
al so to keep the norale and to pronpte contentnent anong the
Cvil Services by elimnating the "inglorious uncertainties’
about career prospects which cut at the root of planned
living. So we hope that, what with two expert comittee
reports slumbering in the Secretariat cells, Government wll
frame rules, tuned to the finer notes of Art. 16 and ot her
nmandates and in consonance. wth the realities obtaining in
this and sister services, after hearing affected sides as a
stroke of fair-play and without being file-logged for |ong.
We hold that r. 23 is the relevant mariner’s compass when a
guestion of seniority arises. Deducing therefromwe get the
further guideline ‘that the order of appointnent in a
substantive capacity is the significant starting point for
reckoni ng-seniority.

Substantive capacity is-a flexible expression which
cannot be frozen by current officialese, nor by the
conditions that obtained in the renpte  past when the rule
was framed. On the contrary, its neaning nust be consistent
with Art. 16 and nust avoid the pitfalls of arbitrariness
and irrational injustice. So viewed, ~we -hold that the
appoi nt nent need not necessarily be to a permanent post. It
is sufficient evenif it is to a tenporary post of |ong
duration. In a Departnent which had permanent posts and
temporary posts of a quasi-pernanent nature, -there is not
much to distinguish the quality of service as between the
two. Patwardhan’s case and Chauhan’ s case have prinmarily or
in passing clarified the equal value of officiating service.
468

I n Patwardhan’s case, Chandrachud, J. Cbserved in the
course of the discussion "Thereis no universal rule, either
that a cadre cannot consist of both pernmanent and tenporary
enpl oyees or that it nust consist —of both." -Later, the
| ear ned Judge observed in the same strain

The fact that the permanent strength of the cadre
was determ ned on the basis of permanent posts at any
given tinme, as for exanple when the Bonbay Governnent

passed resol utions on March 22, 1937 and April 13, 1945

cannot detract, fromthe position that even tenporary

posts of Deputy Engineers were treated as additions,
though temporary, to Cass |V cadre.

The Court, in that case, also held that confirmati on cannot
be the sole touchstone of seniority as that wll be
i ndef ensi bl e:

Confirmation is one of t he i-ngl orious

uncertainties of governnent service depending neither
on efficiency of the incunbent nor on the availability
of substantive vacancies. A glaring instance wdely
known in a part of our country is of a distinguished
nmenber of the judiciary who was confirnmed as District
Judge years after he was confirnmed as a Judge of the
H gh Court. It is on the record of these wit petitions
that officiating Deputy Engineers were not confirmed
even though substantive vacancies were available in
which they could have been confirnmed. It shows that
confirmati on does not have to conformto any set rules
and whet her an enployee should be confirned or not
depends on the sweet will and pleasure of the
gover nnent .
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I n Chauhan’s case this Court observed:
"Seniority, nornally, is measured by length of
continuous officiating service-the actual is easily

accepted as the legal."

O course, an appointee to a permanent post acquires certain
rights which one who fills a tenporary post cannot claim
Nevert hel ess, when the post is not purely tenporary or ad
hoc or of short duration or of an adventitious nature, the
hol der of such tenporary post cannot be degraded to the
position of one who by accident of circunstance or for a
fugitive tenure occupies the tenporary post for a fleeting
term We nust make this distinction not only to be truthfu

to the facts of Service life but also to do justice to those
who have otherwi se rendered |ong and satisfactory work in
the Irrigation Department. In short, while we do nake a
di stinction between permanent and tenporary posts, when we
cone to the dimension of nere seniority, we whittle down the
di fference considerably. A post of short duration, say of a
few nonths, is di fferent from another whi ch is
term nologically tenporary but is kept on for ten or nore
years under the head ’tenporary’ for budgetary or other
techni cal reasons. Those who are appoi nted
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and hold tenporary posts of the latter category are also
menbers of the Service provided they have been appointed
substantively to that tenporary post.

What, in the context, is a substantive capacity vis-a-
vis an appointnment to a post ? In_-our view, the enphasis
imparted by the adjective "substantive" is that a thing is
substantive if it is "an essential part B or constituent or
relating to what is essential". W may descri be a capacity
as substantive if it has "independent ~ existence" or is of
"consi derabl e anobunt or quantity". Wat is independent in a
substantial rmeasure may reasonably be descri bed as
substantive. Therefore, when a post is vacant, however
designated in officialese, the capacity in which the person
hol ds the post has to be ascertained by the State.
Substantive capacity refers to the capacity in’ which a
person holds the post and not necessarily to the nature or
character of the post. To approximate to the officia
diction used in this connection, we may well say that a
person is said to hold a post in a substantive capacity when
he holds it for an indefinite period especially of |ong
duration in contra distinction to a person who holds it for
a definite or tenporary period or holds it on probation
subj ect to confirmation.

Once we understand 'substantive capacity’ in the above
sense, we nmay be able to rationalise the situation. If the
appointnent is to a post and the capacity in_ which the
appointnent is nade is of indefinite duration, if the Public
Servi ce Comm ssion has been consulted and has approved, if
the tests prescribed have been taken and passed, if
probati on has been prescri bed and has been approved, one nay
well say that the post was held by the incunbent in_ a
substantive capacity.

CGovernment will ascertain from this angle whether the
capacity in which posts have been held was substantive or
temporary. If it is not, the further point to notice is as
to whet her the appointments are regular and not in violation
of any rule, whether the Public Service Conmm ssion' s
approval has been obtained and whether probation, nedica
fitness etc., are conplete. Once these fornalities are
conpl ete the incunbants can be taken as holding posts in
substantive capacities and the entire efficiating service
can be considered for seniority. For other purposes they may
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remain tenporary. It may well be that another interpretation
may make r. 23 vulnerable. If a public servant serves for a
decade with distinction in a post known to be not a casua
vacancy but a regul ar post, experinentally or otherw se kept
as temporary under the time-honoured classification, can it
be that his long officiation turns to ashes |like a Dead Sea
fruit because of a label and his counterpart equal in al
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functional respects but with ten years less of service
steals a march. Over himbecause his recruitment is to a
per manent vacancy? We cannot anathematize officiation unless
there are reasonable differentiations and limtations.

W take the viewthat the G O of Decenber 1961, in so
far as it fixes the proportion of pernmanent vacancies to be
filled from the various sources, has statutory force being
under r. 6. So much so. -the various. groups can claim
permanency only in terns of that proportion although not
bei ng holder of a permanent post neither debars nmenbership
of the! Service nor earning the benefit of officiating
servi ce flor purposes of seniority.

The nor nal rule consistent with equity is that
officiating service, even before confirmation in service has
rel evancy to seniority if ~eventually no infirmties in the
way of confirmation exist. W see nothing in the schenme of
the Rules contrary to that principle. Therefore, the point
fromwhich service has to be counted is the comencenent of
the officiating service of the Assistant Engineers who m ght
not have secured permanent appoi ntnents in the beginning and
in that sense may still be temporary, but who, for all other
pur poses have been regularised and are fit to be absorbed
i nto permanent posts as and when they are vacant.

We, therefore, direct that a seniority lList be prepared
inthe light of the principles laid down by us. It is not
for the court to find out how many anobng the tenporary
Assi stant Engineers are eligible for permanency, how many
have cl eared all the requi rements regarding regul ar
appoi ntnents even in tenporary vacancies-in short, how nmany
nust be deened to have been appointed in a substantive
vacancy though temporary. That will be worked but ‘by the
State in the light of what we have laid down. W do not
agree with the High Court in the partly m sl eadi ng reasoning
it has adopted, but do concur in the <conclusion that the
seniority list deserves to be set aside. W do so in partia
al l owance of the appeals and dismiss the wit petitions.
Parties will be "heard” by Government through witten or
oral representations as it chooses, when it prepares a
seniority list but the principles we have put ~down shal
govern. The parties will bear their costs through out.

P.B.R Appeal s partly all owed.

Petitions dism ssed.
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