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PETI TI ONER
H RA NMAN

Vs.

RESPONDENT:
STATE OF U.P. & CRS

DATE OF JUDGVENT: 08/ 08/ 1997

BENCH
S. C AGRAVWAL, G T. NANAVATI

ACT:

HEADNOTE

JUDGVENT:
JUDGMENT
NANAVATI, J.
Leave granted
Heard | earned counsel for both the sides
The appellant was employed as a Daftari (Class IV
enpl oyee) in Nehru Internediate Col l.ege, which is a

recogni sed and Governnent aided coll ege. He continued to
work on theat post till he was pronbted as a clerk on
11.5.1990. |In the said college, one Surya Narain Srivastava

was working as an Assistant Teacher.” He died on 11.5.1987
while in service. On 29.2.1989 his wi dow made a request to
the Principal of the college (for appointing her son

respondent No. 4, to a non-teaching post on conpassionate
grounds. In Decenber, 1989 and  February, 1990 'Distt.
I nspector of Schools, respondent No.2, also wote to the
Principal of the college to give suitable enploynent to
respondent No.4. On retirenment of a Head Clerk on 30.6.1989
one clerk was pronoted to that post and, therefore, one post

of clerk becane vacant. In April, 1990 the rmanagenent
deci ded to pronote and appoi nt the appellant on that post as
it belonged to the pronotional quota. It al'so decided to

promote one Randin, who was working as a peon, as a Daftari
in the place of the appellant and appoint respondent No. 4

as a peon. It then sought approval of the District
| nspector of Schools for the proposed pronotions and
appointnent. It was granted on 11.5.1990. Pursuant thereto

the appellant was promoted as a clerk on 11.5.1990 and
respondent No.4 was appointed as a peon on 12.5.1990.
Respondent No. 4 represented to the nmanagenment that as he
was a graduate and possessed necessary qualifications for
appoi ntnent as a clerk he ought to have been appointed as a
clerk and not as a peon especially when a vacant post of
clerk was avail abl e. The managenment did not accept his
representation. Therefore he filed Cvil Msc. Wit
Petition No. 444 of 1991 in the Allahabad H gh Court
chal | engi ng the appoi ntnment of the appellant as a clerk

The petition was allowed by a |earned single Judge of
that Court as he was of the opinion that, in view of the
Utar Pradesh Recruitnment of Dependents of Governnent
Servants Dying in Harness Rules, 1974, respondent No. 4 had
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beconme entitled to an immediate enpl oynent after 29.2.1989
and it was, therefore, not proper for the nanagenent to
delay his appointnment after a post of clerk had fallen
vacant in June, 1989 and to pronote the appellant on that
post on 11.5.1990. He therefore, quashed the promotion of
the appellant as a clerk and that of respondent No. 4 as a
peon and directed the mmnagenment and the authorities to
appoi nt respondent No. 4 on the said vacant post of clerk
w.e.f. 12.5.1990.

As a result of this decision the appellant was denoted
as a peon. The appel l ant chall enged the decision of the
| earned single Judge by filing Special Appeal No. 878 of
1993 in the High Court. The Division Bench of the High
Court held that the Dying.in Harness Rules over-ride al
other recruitment rules in ‘respect of posts not falling
within the purview of the uttar Pradesh Public Service
Conmi ssion. |If further held that in view of the educationa
qgualifications of respondent No.4 and the availability of a
cl ear vacant post of a clerk respondent No.4 ought to have
been appointed as a clerk and not as a peon. It also held
that the appellant, who was a class |V enployee, ought not
to have been pronoted as a -clerk, ignoring the claim of
respondent No. 4. I't, therefore, upheld the decision of the
| earned single judge and di sm ssed the appeal

The contention of ‘the | earned counsel for the appellant
was that the post of clerk, which had fallen vacant after
June, 1989 was of the pronotional quota and, therefore, the
Hi gh Court conmitted a grave error in-quashing the pronotion
of the appellant to that post ~and directing the college
managenment and the authorities to appoint respondent No. 4
on that post. On the ot her hand, what the |earned counse
for the respondent No.4 contended was that the Dying in
Harness Rule over ride all other provisions regarding the
recrui tment on posts which do not fall wi'thin the purview of
the u.P. Public Service Comm.ssion and, therefore, even if
the post of clerk which had fallen vacant bel onged to the

pronotional quota, it was the legal duty of the college
nmanagenent and the authorities to appoint respondent No.4 on
that post.

The Uttar Pradesh Recruitnent of Dependents of
Governnment Servants Dying in Harness Rules, 1974 have been
franed in exercise of the powers conferred by Article 309 of
the Constitution of India. Rule 3 of the said Rul es nmakes
these Rules applicable to the recruitnment of dependents of
the deceased Governnment servants to public services and
posts in connection with the affairs of State of Utar
Pradesh, except services and posts which are wthin the
purview of the Utar Pradesh Public Service | Comm ssion
Rule 4, on which heavy reliance has been placed by the
| earned counsel for respondent No.4, gives an overriding
effect to those rules by providing that they shall -have the
ef fect notwi t hstanding anything to the contrary contained in
any rules, regul ati ons or orders in force at t he
commencement of those rules. It was contended that so far
as recruitment of such dependents to public services -and
posts is concerned Dying in Harness Rul es override all other
recruitment rules and that woul d necessarily inply that even
if quota for pronotion and direct recruitment is fixed under
those Rules, they will have to give way and the dependent of
the deceased Governnent servant will have to be accommvpdat ed
on the first avail abl e vacancy irrespective of whether it is
to be filled up by pronmotion or by direct recruitnment.

On the reading of the Rules as a whole, we do not think
that rule 4 of the said Rules has that effect. Rules 4, 5
and 8 read as under ;-
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"4, Overriding effect of these
rul es- These rules and any orders
i ssued t her eunder shal I, have
ef fect notwithstanding anything to
the contrary contained in any
rules, regulations or orders in
force at the comencenent of these

rul es.
5. Recruitnment of a nenber of the
famly of the deceased - In case a

Covernment servant dies in harness

after the comencenent of these

rul es, one nmenber of his famly who

is not already enployed under the

Central Gover nnent or. a State

CGovernment or a Corporation owned

or controlled by t he Centra

Government or a State CGovernnment

shal I', on nmaking an application for

the ‘purpose,” be given a suitable

enploynment” in Governnent ~ service

which is not wthin the purview of

the State Public Service Comm ssion

in rel axation of the nor ma

recruitnment rules, provided such

menber fulfills the educational

qualifications prescribed for _the

post and is al so ot herwi'se

qualified for Government service.

Such enpl oynent . shoul d be given

wi t hout del ay and, as far as

possi bl e, in the sanme departnent in

whi ch t he deceased Gover nnent

servant was enployed prior to his

deat h.

a. Relaxation fromage and  other

requi renents -

(1) The candi dat e seeki ng

appoi nt nent under these rul es nust

not be less than 18 years at the

time of appointment.

(2) The procedural requirements for

selection, such as witten test or

interview by a selection commttee

or any other authority, shall be

di spensed with, but it shall be

open to the appointing authority to

interview the candidate in order to

satisfy itself that the candidate

will be able to maintain the

m ni mum st andards of work and

ef ficiency expected on the post.

(3) An appoi nt nent under these

rules shall be nade against an

exi sting vacancy only."

Rul e 5 i nposes an obligation on the State Governnent to
give suitable enploynment to the dependent of the deceased
Covernment servant in the State CGovernment service or on a
post which is not wthin the purviewof the State Public
Servi ce Comm ssion provided that he is not already enployed
under the Central CGovernment or a State CGovernnment or a
Corporation owned by the Central Government or a State
CGover nment . It further provides that such enploynment is to
be given in relaxation of the normal recruitment rules,
provi ded such menber fulfills the educational qualifications
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prescribed for the post and is al so otherwise qualified for
CGovernment service. Such enploynment has to be given without
del ay. Qoviously this provision has been nade with a view
to achieve the object of the rules, viz., to provide
i medi ate succour to family of the deceased Governnent
servant when it is put in a difficult financial situation as
aresult of his death. If the dependent of the deceased
CGovernment servant is made to wait till the vacancy is to be
filled up by following the prescribed procedure under the
normal recruitment rules and to conpete wth others, the
object of the rules would get frustrated. Therefore, such
appoi ntnent has to be nade in relaxation of the norma

procedure prescribed by the relevant recruitnent rules. For
that reason Rule 5 contenplates giving of a suitable
enpl oyment to such dependent. in relaxation of the norma

procedure prescribed by the relevant recruitnment rules and
that becomes cl ear when we read this rule along with Rule 8.

The rule making authority after providing generally in Rule
4 that Dying in Harness Rules and any orders issued
t hereunder shal |l have effect notw thstanding anything to the
contrary contained in any rules, regulations or orders in
force at the comencenment of the rules has thereafter in
rules 5 and 8 specifically provided what is to be rel axed
and to what extent it isto be relaxed. "If the intention of
the rule making authority was to give the Dying in Harness
Rul es an overriding effect over all other recruitment rules
or regulations in all respects, then it would have been
unnecessary for it o provide for ~relaxation of the norna

recruitment rules inrule 5 and relaxation of age and the
procedural requirenments  for selection in rule 8. Sun rule
(1) of rule 8 nmkes relaxation in the matter of age of the
candi dat e seeki ng appoi ntnment under the said rules. sub
rule (2) dispenses with the requirements of selection such
as witten test or interview by selection conmittee or any

ot her authority. Rule 5 speaks of relaxation and Rule 8
indicates the extent of relaxation contenplated by the said
rul es. Thus if we read rules 4, 5 and 8 together, it

beconmes clear that overriding effect which is given to the
said rules is with respect to the age and the procedure for
sel ection for appointnent on a post for which the dependent
makes an application. The rul e making authority has taken
care to enphasise, even while making such relaxation, that
enpl oyment is to be given only if there eligibility
conditions are satisfied by providing that such dependent

menber must ful fill t he educati onal qual i fications
prescribed for the post and m st also otherw se be qualified
for Governnent servi ce. VWil e dispensing with the

procedural requirenments for selection it is provided that it
shall be open to the appointing authority to interview the
candidate in order to satisfy itself that the candidate will
be able to mintain the mninum standard of “work and
efficiency expected on the post. |If the rules are construed
in this manner, and so we do, the contention raised on
behal f of the respondents that notw thstanding the fact that
the post of clerk which had fallen vacant, belonged to the
pronoti onal quota, the respondent No. 4 should have been
appointed on that post, and not the appellant, has to be
rej ected.

It is also pertinent to note that the Dying in Harness
Rul es are made wunder Article 309 of the Constitution
Article 309 enmpowers the appropriate legislatures to
regulate the recruitnment and conditions of service of
persons appointed to public services and posts in connection
with the affairs of the Union or the State. The proviso to
that Article enmpowers the President in the case of the
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services and posts in connection with the affairs of the
Union and the CGovernor of a State in the case of services
and posts in connection with the affairs of the State to
make rules regulating the recruitnent and the conditions of
service of persons appointed to such services and posts
until provision in that behalf is nmade by or under an Act of
the appropriate Legislature under that Article. The rules
nmade in exercise of this power have the effect subject to
the provisions of any such act passed by the appropriate
| egi sl ature. We assunme that in the State of Uttar Pradesh
there are other rules regulating the recruitnent and
condition of service of persons appointed in U P. Governnent
service and on posts under that Governnent, nade by or under
Acts of U P. legislature. Qoviously, the rule naking
authority, while nmaking the Dying in Harness Rules, could
not have intended to override such statutory provisions.
For this reason al'so we cannot-construe rule 4 of the Dying
in Harness Rules in the manner suggested by the respondent.

For the reasons stated above we are of the opinion that
the contrary viewtaken by the H.gh Court is wong. W,
therefore, allow this appeal, set aside the judgnment and
order dated 10.12.1993 passed by the Allahabad H gh Court in
Speci al Appeal No. 878 of 1993 and dismss the Cvil Msc.
Wit Petition No. 444 of 1991, filed by respondent No.4.
There shall be no order as to costs.




