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The question which falls for consideration in this
appeal is whether in respect of a textile undertaki ng whose
managenment has been taken over-under the provisions of the
Textile Undertakings (Take Over of Managenent) Act, @ 1983
(for short ’'the Act’), the National Textiles Corporation
(South Maharashtra) Ltd. - Respondent no. 1 (for /short
"NTC ) is liable for the gratuity payable to an enpl oyee who
had ceased to be in enploynent prior to the take over of the
management of the undertaking.

Mohan Sanbhaji Parab, respondent No. 2 herein, was in
the enploynment of Ms. Finally MIIls Ltd, - respondent No.3
fromJanuary 1, 1954 till March 22, 1983 when he resigned
He made a claim of Rs. 16,730/- towards ~gratuity payable
under the Paynment of Gatuity Act, 1972 and subnmitted an
application in Forml wth respondent No. 3. ~Since the
respondent No. 3 failed to pay the anount of gratuity,
respondent No. 2 noved the Controlling Authority under the
Payment of Gratuity Act seeking for the recovery of the said
amount of Rs. 16,730/-. On Cctober 18, 1983, the President
of India promulgated the Textile Undertakings (Taking Over
of Managenent) Ordi nance, 1983 whereby the managenent of the
Cotton Textile wundertaking of respondent No. 3 was taken
over by the Central Governnent. The said O dinance was
subsequently replaced by the Act which was brought into
force with effect from October 18, 1983. The Centra
Government vested the nanagenent of the textile undertaking
of respondent No. 3 with the NIC with effect from Cctober
18, 1983. NIC was inpleaded as a party to the proceedi ngs
before the Controlling Authority. Respondent No. 3 did not
appear to contest the petition before the Controlling
Authority but the NTC appeared and contested its liability
for the paynment of gratuity to respondent No.2. By order
dated Cctober 31, 1984, the Controlling Authority upheld the
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objection raised by NIC regarding its liability for the
gratuity amount payable to respondent no. 2 and held that
the said gratuity anount was payabl e by respondent No.3. The
Controlling Authority, therefore, directed respondent No. 3
to deposit the amount of Rs. 16,730/- towards gratuity in
the Court of the Controlling Authority within one nonth from
the date of the said order. Respondent No. 2 filed an appea

before the Industrial Court, Mharashtra against the said
order of the Controlling Authority dated 31st October, 1984
wherein he clained that NIC was liable to pay the gratuity
amount to him The said claim of the respondent No. 2 was
uphel d by the Industrial Court and, allow ng the appeal, the
I ndustrial Court, by order dated August 7, 1985, directed
that in the event of respondent No. 2 failing to deposit the
gratuity in the Court, the same shall also be recovered from
NTC to the extent of the assets and other properties of the
textile undertaking of respondent No. 2 taken over by NTC
Feel i ng aggrieved by the said order of the Industrial Court,
NTC filed a writ  petition (Wit Petition No.8 of 1986) in
the Bonbay ~Hi gh Court. The said wit petition was di sm ssed
by the High Court, by the inpugned judgnent dated Cctober 4,
1990. The High Court has held that the liability to pay
gratuity to respondent No.~ 2 arose prior to taking over of
the management of the textile undertaking of respondent no.
3 on Cctober 18, /1983 and the liability for the said
gratuity was that of respondent No. 3 and in view of Section
3 (7) of the Act, NTC was not liable for the sane. Since the

appel l ant, namely, « Rashtriya M1l ~Mazdoor Sangh, had been
i npl eaded as a party  in the proceedi ngs, the appellant has
filed this appeal, by special |eave, against the said

deci si on of the Bonbay Hi gh Court.

The question regarding the liability of NTC has to be
determ ned on the basis of the provisions contained in the
Act. The relevant provision in that regard is contained in
Section 3 which deals with the vesting of the nanagenent of
the textile undertakings in the Central Governnment under the
provi sions of the Act. The said Section provides as under

"3. Managenent of certain textile

undertakings to vest in the Centra

Covernnment - (1) On and from the

appoi nted day the managenent of all the

textile undertakings vest in the Centra

Gover nnent .

(2) The textile wundertaking shall be
deened to include all assets, rights,
| ease-hol ds, powers, authorities and

privileges of the textile conpany in
relation to the said textile undertaking
and all property, novabl e and i nmovabl e,
i ncludi ng | ands, buildings, workshops,
projects, stores, spares, instrunents,
machi nery, equi prent aut onobi l es and
ot her vehi cl es, and goods under
production or in transit, cash bal ances,
reserve fund, investments and booklets
and all other rights and interests in or
arising out of such property as were,
i medi ately before the appointed day, in
the ownership, possessi on, power or
control of the textile conpany whet her
within or outside India and all books of

account, registers and al | ot her
documents of whatever nature relating
t her et o.

(3) Any contract, whether express or
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2(a)
Sect i
texti
spec
Act .

t hat

implied, or other arrangenent, in so far
as it relates to the nanagenent of the
business and affairs of the textile
undertakings and in force inmmediately
before the appointed day, or any order
made by any court in so far as it
relates to the nmanagenent of the
business and affairs of the textile
undertaking and in force immediately
bef ore the appointed day shall be deened
to have ternmi nated on the appointed day.

(4) AI persons in charge of the
managenent, including persons holding
offices as directors, nmanagers or any
ot her nanageri al personnel, of t he
textile conpany in-relation to the

textile undertaking imrediately before
t he appoi nted day, shall 'be deened to
have vacated their offices as such on
t he ‘appoi nt ed day.

(5) Notwithstandi ng anything contained
in any other law for the time being in
force no personin respect of whom any
contract of managemnent or ot her
arrangenent is termnated by reason of
the provisions contained in sub-section
(3), or who ceases to hold any office by
reason of the provisions contained in
sub-section (4), shall be entitled to
cl ai m any conpensation for the premature
term nation of t he contract of
nmanagenent or other arrangenent or for
the loss of office, as the case may be.
(6) Notwi thstanding any j udgrrent ,
decree or order of any court, tribuna
or other authority or anythi ng contained
in any other law (other than this Act)
for the tinme being in force, every
receiver or ot her person in whose
possession or custody or under - whose
control the textile undertaking or any
part thereof nmay be inmediately before
the appointed day, shal | on the
comencement of this Act, deliver the
possession of the said wundertaking or
such part thereof, as the case may be,
to the Custodian, or where no Custodian
has been appoi nted, to such other person
as the Central Governnent may direct.
(7) For the renoval of doubts, it is
hereby decl ared that any liability
i ncurred by a textile conpany in
relation to the textile wundertaking
before the appoi nted day shall be
enf orceabl e agai nst the concer ned
textile conpany and not against the
Central Government or the Custodian."”

The expression "appointed day" is defined
to nean the date on which the Act conmes into force
on 2(d) the expressions "textile undertakings" or "the
undert aki ng
fied in the second colum of the First Schedule to the

| e undertaking" are defined to nean

A perusal of the aforenentioned provisions woul d show
of the textile

under sub-section (1), the managenent

in Section
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undertaking specified inthe First Schedule to the Act
vested in the Central Governnment on and fromthe appointed
day i.e. on Cctober 18, 1983, the date on which the Act cane
into force. In Sub-section (2), are specified the assets and
the rights whi ch woul d be included in the textile
undert aki ng, the nmanagement of which is vested in the
Central Government. Sub-section (3) mmkes provision for
term nation on the appointed day of any contract, whether
express or inplied, or other arrangenent in so far as it
relates to the nmanagenent of the business and affairs of the
textile undertakings which was in force imediately before
the appoi nted day, as well as any order made by any court in
so far as it relates to the nanagenent of the business and
affairs of the textile wundertaking which was in force
i mediately before the appointed day. Sub-section (4)
provides that all persons- in charge of the nanagenent,
i ncl udi ng persons hol dings office as directors, nanagers or
any other  manageri al personnel, of the textile company in
relation to the textile wundertaking inmediately before the
appoi nted day, shall be deened to have vacated their offices
as such on the appointed day. Sub-section (5) |ays down that
no person in respect of whom any contract of managenent or
ot her arrangement is termnated by reason of the provisions
contained in sub-section (3), or who <ceases to hold any
office by reason of the provisions contained in sub-section
(4), shall be entitled to claim any conpensation for the
premature ternination of the contract of nanagenent or ot her
arrangenent or for the |oss of office, as the case may be.
Sub-section (6) requires that every receiver or other person
in whose possession or - custody or under whose control the
textile undertaking or -any part thereof nmay be inmedi ately
before the appointed day, shall on the comencenent of the
Act, deliver the possession of the said undertaking or such
part thereof, as the case may be, to the Custodian, or where
no Custodi an has been appoi nted, to such other person as the
Central Governnent may direct. Sub-section (7) is the
provision, which has a bearing on the past liabilities of
the textile company in relation to the textile undertaking,
expressly declares that any liability incurred by a textile
conpany in relation to the textile undertaking before the
appoi nted day shall be enforceable against the  concerned
textile company and not against the Central Governnment or
t he Cust odi an.

Before the High Court, a contention was advanced that
since the matter was pending before ~the Controlling
Aut hority on October 18, 1983 when the managenent  of the
textile undertaking of respondent No.3 was taken over under
the Act and the actual determnation of the amount of
gratuity payable to respondent No. 2 was made hy the
Controlling Authority after October 18, 1983, the liability
for gratuity was of NTC and Section 3(7) was not applicable.
The High Court has rejected the said contention wth the
foll owi ng observations :

"A dispute as to the quantumof gratuity

or paynment thereof nay be determ ned at

a later date, but the liability to pay

the gratuity arises on the date of

resignation in the present case or on

the date of superannuation, retirenent,

etc. as the case may be. Since the

liability in the present case has arisen

prior to the date of take over, this

liability is the exclusive liability of

the 2nd respondent, for the reasons set

out by us in the above judgnent."
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W are in agreenent wth the said view of the Hgh
Court because under Section 4 of Paynent of Gratuity Act,
gratuity beconmes payable to an enployee on the termi nation
of his enploynent, on his retirenent or resignation and
since the respondent No. 2 had resigned on March 22, 1983,
gratuity under the Act becone payable to himon March 23,
1983 i.e. before the taking over of the managenent of the
textile undertaking of respondent No. 3 on Cctober 18, 1983.

The | earned counsel for the appellant has invited our
attention to Section 6 of the Act which deals with the power
of the Central CGovernnent to make certain declarations in
relation to certain textile undertakings. In Sub-section (1)
of Section 6 it is provided

"6. Power of the Central Governnment to

make certain declarations in relation to

certain textile undertakings - (1) The

Central CGovernnment may, if-satisfied, in

rel ation to any of the textile

undert akings or any part thereof, the

managenent of which has vested in it

under this Act, that it is necessary so

todo inthe interests-of the genera

public with a view to preventing any

fall in the volune of production of  such
undertaking, /by ~notification, declare
that -

(a) all or any of the enactnents

specified in ‘the Second Schedule shal
not apply or shall apply wth such
adapt at i ons, whet her by way of
nmodi fi cati on, addition or om ssion
(which does not, however, affect the
policy of the said enactnents) to such
undertaking as may be specific in “such
notification, or

(b) the operation of all or any of the
contracts, assurances of property,
agreenent, settlenents, awards, standing
orders or other instrunments in force (to
whi ch such textile undertaking or the
textile company owning such undert aking
is a party or which nmay be applicable to
such textile undertaking or textile
conpany) inmmediately before the date of
i ssue of the notification shall remain

suspended or that all or any of the
rights, privileges, obl i gations and
liabilities accruing or ari sing

t hereunder before the said date, shal

remai n suspended or shall be enforceable

subject to such adaptations and in such

manner as may be specified in the

notification."

The | earned counsel has submitted that under the said
provision, liabilities accruing or arising under the
enactments referred to in the Second Schedul e al one can be
suspended and since the Paynment of Gatuity Act is not an
enactment nentioned in the Second Schedule, there is no
suspension of the liability in relation to payment of
gratuity wunder the Paynent of Gatuity Act. The said
provi sions contained in Sub-section (1) of Section 6 of the
Act are not attracted in the present case. ause (a) of
sub-section (1) deals with the applicability of the
enactments referred to in the second schedule to the textile
undert aki ngs whose managenment has been taken over and
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enmpowers the Central Governnment to apply the said enactnents
with adaptations and nodifications. Cause (b) empowers the
Central Government to issue a notification declaring that

the operation of all or any of the contracts assurances of
property, agreenents, settlenents, awards, standing orders
or other instruments in force to which the textile

undertaking or the textile conpany owni ng such undert aki ng
is a party or which may be applicable to such a textile
undertaking or textile conpany inmmediately before the date
of issue of the notification shall remain suspended. Under
clause (b) the Central CGovernnent can al so declare that al
or any of the rights, privileges, obl i gations and
liabilities accruing or. arising wunder such contracts,
agreenments, settlenents, awards, standing orders, etc.,
before the date of the issue of notification aforenentioned,
shall remain suspended or - shall be enforceable subject to
such adaptations and in~ such mmanner as may be specified in
the notification. These provisions are referable to the
peri od subsequent to the taking over of the nanagenent of
the textile undert aki ng and the liabilities accruing
subsequent to the taking over of the nanagenent under the
contracts, agreenments, settlenments, awards, standing orders,
etc. The said provisions do not apply to liabilities that
had accrued prior to the taking over of nmanagenent. W are,
therefore, unable /'to construe the provisions contained in
sub-section (1) of /Section 6 as having the effect of
curtailing the applicability of clause (7)  of Section 3
referred to above so as to excludethe liability arising
under the Paynent of Gatuity Act fromits anbit.

The | earned counsel for ~the appellant has submtted
that the Sub-section (7) of Section 3 should be construed in
the light of the Preanble to the Act wherein it is stated

"AND WHEREAS further investnent of very

| arge suns of nobney is necessary  for

reorgani sing and rehabilitating the said

undert aki ngs and thereby to protect the

interests of the wor knmen enpl oyed

therein and to augnent the production

and distribution at fair prices of

different varieties of cloth and yarn so

as to subserve the interests of the

general public."

The submission is that since the Act has been enacted to
protect the interests of the worknen enployed in the textile
undert aki ngs whose nmanagenent has been taken -over,  Sub-
section (7) of Section 3 should be construed in-a manner
that the interests of the workmen are protected and are not
jeopardi sed and therefore, Sub-section (7) of Section 3
should be confined in its application to liabilities other
than the liabilities relating to the dues of the worknen in
respect of the gratuity payable wunder the Paynent of
Gatuity Act. W find it difficult to accept this
contention. It is one of the cardinal principles of the
statutory construction that where the | anguage of an Act is
clear, the Preanble cannot be invoked to curtail or restrict
the scope of the enactnent and only where the object or
nmeani ng of an enactnent is not clear the Preanble may be
resorted to explainit. [See : Burrakur Coal Co. Ltd. vs.
Union of India 1962 | SCR 44 at page 49 and Ms. Motipur
Zam ndary Co. (P) Ltd. v. The State of Bi har 1962 Supp. (1)
SCR 498 at page 504]. Here we find that the | anguage of sub-
section(7) of section 3 is clear and unanbi guous i nasnuch as
in the said provision it has been declared that any
liability incurred by the textile conpany in relation to the
textile wundertaking before the appointed day shall be
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enforceabl e agai nst the concerned textile conpany and not
against the Central CGovernment or the Custodian. The words
"any liability" in sub-section (7) of said Section 3 are of
wi de anplitude to cover every liability that was incurred by
the textile conmpany in relation to the textile undertaking
before the appointed day. Mreover, the statenment in the
Preanmbl e on which reliance has been placed by the |earned
counsel for the appellant, regarding giving protection to
the interests of the wor kmen enpl oyed therein, also
i ndicates that what was intended was to reorganise and
rehabilitate the textile undertakings whose managenent was
being taken over with a viewto prevent the closure of such
undert aki ngs and consequent unenployment of worknen and
thereby protect the interests of the worknmen who were
enployed in the textile wundertaking at the tine of the
taking over of the ~nmanagenent of the said undertaking. The
said statement in the Preanbl e does not refer to persons who
had ceased to be in enploynent of the textile undertaking on
the date 'of such taking over ~of the managenent. W are,
therefore, unable to hold that Sub-section (7) of section 3,
nmust be so construed as to exclude its applicability in

respect of liability for payment of gratuity wunder the
Payment of Gratuity Act.
That the liabilities in respect of the period prior to

the taking over of 'the managenent of the textile undertaking
are not taken over by the NICis also borne out by the
Textile Undertakings (Nationalisation) Odinance, No.6 of
1995 pronul gated by the President on June 27, 1995. The said
Ordi nance provides for the acquisition and transfer of the
textile undertakings specified in the First Schedul e of the
said Ordinance. Respondent No. 3 is one of the textile
undertakings referred to in the said Odinance. Under
Section 3 of the said Odinance, the right, title and
i nterest of the owner in relation to every  textile
undertaking mentioned in the First Schedule to the Act
stands transferred and vests absolutely in the Centra
Government on the appointed day, i.e. April 1, 1994. Under
Section 5 of the said Ordinance, every liability, other than
the liability specified in Sub-section (2), of the owner of

a textile undertaking, in relation to t he textile
undert aki ngs in respect of any period prior to the appointed
day shall be the liability of such owner —and shall  be

enforceabl e agai nst him and not against the Centra
CGovernment or the NTC. Cause (c) of Sub-section (2)  of
Section 5 refers to liability arising in respect of wages,
salaries and other dues of the enployees of the textile
undertaking in respect of any period after the nmanagement of
such undert aki ng had been taken over by the Centra
Government. Clause (a) of Sub-section (3) of Section 5 of
the said Odinance is simlar to that contained in  Sub-
section (7) of Section 3 of the Act and declares that as
expressly provided in the said Section or any other ‘section
of the said Ordinance, no liability other than the liability
as specified in sub-section (2) in relationto a textile
undertaking in respect of any period prior to the appointed

day shall be enforceable against the Central Governnent or
the NTC. Section 8 of the said Odinance provides that the
owner of every textile undertaking shall be given by the
Central CGovernment, in cash and in the manner as specified

in Chapter VI, for the transfer to and vesting in it, under
sub-section (1) of section 3, of such textile undertaking
and the right, title and interest of the owner in relation
to such textile undertaking, an ambunt equal to the anopunt
specified against it in the corresponding entry in columm
(4) of the First Schedule. Section 20 of the said O dinance
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requires every person having a claimagainst the ower of a
textile wundertaking to prefer such claim before the
Commi ssi oner and Section 21 prescribes the principles
regarding priority of clainms arising out of the matters
specified in the Second Schedule. In the Second Schedule to
the said Odinance the liability in respect of the textile
undertakings are divided in two parts; Part A deals with
post-take over mmnagenent period and contains categories |
and I'l; and Part B relates to pre-take over rmanagenent
period and contains categories 1lIl to VI. Category |11l
relates to arrears in relation to provident fund, salaries
and wages and other anpunts due to the enpl oyee. By C ause
(a) of Section 21 categories | and |l have been given
precedence over category . |11 whi ch neans t hat t he
liabilities for the post take over managenent period have
priority over the arrears in relation to provident fund,
sal aries and wages and ot her amounts due to the enployee in
relation to the pre-take over managenent period. These
provisions are simlar to those contained in Section 21 of
the Sick " Textil e Undertakings (Nationalisation) Act, 1974.
In M Asghar v. Union of India 1986 (4) SCC 283, the said
provisions giving lower priority to the amounts due to the
enpl oyees in relation to the pre-take over period, was
chal | enged before this® Court. The said challenge was
negatived by the Court and it was observed : -

"The distinction made bet ween t he

liabilities of t he post -t akeover

managenent period and the pre-takeover

management period is prima- facie sound

as the forner liabilities are those

i ncurred pur suant to the public

managenent of the undertaki ng under the

statute, while the latter liabilities

are those incurred in the course of the

private nmanagenent by the ~owner of the

undert aki ng. "
The provisions of the Ordinance No. 6 of 1995 al so show t hat
the liabilities for the period prior to the take over of the
managenent are to be discharged fromthe anobunt payable to
the owner of the textile undertaking for the-acquisition of
the undertaking and not by the NTC It is, therefore, not
possible to wuphold the contention urged on behalf of the
appellant that NTCis liable in respect of the gratuity
anmount payabl e under the Paynent of Gatuity Act to
Respondent No. 2.

The appeal accordingly fails and is hereby dism ssed.
But in the circunmstances, there will be no order as to
costs.




