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ACT:
Contract-lnplied contract of bail nent--Goods entrusted
Paki stan Railway for delivery in |India-Pakistan Railway
handi ng over goods to Indian Railway-Loss of goods-Liability
of Indian Railway to consignor-Limtation for suit
conpensation for loss -Indian Contract Act, 1872 (I1X of
1872), ss. 148 and 194-Indian Limtation Act, 1908 (IX of
1908) Schedule 1, arts. 30 and 31
HEADNOTE:

The respondent booked certain goods on Septenber 4, 1947,
with the NN W Railway at Quebec in Pakistan-to New Del hi.
The wagon containing the goods was received at the Indian
border station of Khem Karan on Novenber 1, 1947, duly
seal ed and labelled indicating its destination as New Del hi-.
It reached New Del hi on February 3, 1948, and was - unl oaded
on February 20, 1948, but no imedi ate information was~ sent
to the respondent. On June 7, 1948, the respondent was
asked by the E. P. Railway to take delivery of ~the goods
lying at New Delhi station but when the respondent . went
there the goods were not traceable. Again, on July 24,
1948, the respondent was asked to take delivery of the goods
when only a small portion of the goods
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were offered to himsubject to the payment of Rs. 1,067-8-0
as freight but the respondent refused to take delivery. O
August 4,1949, the respondent filed a suit for Rs. 1,62,123
with interest as conpensation for non-delivery of goods
agai nst the Dominion of India. The trial court found

that the E. P. Railway was guilty of negligence in handling
the goods and decreed the suit for Rs. 80,000, and on appea
the H gh Court confirned the decree. The appell ant contended
that there was no privity of contract between the respondent
and the E. P. Railway and he could only have a cl ai m agai nst
the NN W Railway in Pakistan, and that the suit was barred
by limtation.

Hel d, that there was an inplied contract of bail ment between
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the respondent and the E. P. Railway and that Railway was
liable for the loss. The conduct of the parties indicated
that the respondent delivered the goods to the NN W Railway
with an authority to create the EE P. Railway as his
imMmediate bailer fromthe point the wagon was put on its
rails. The N. W Railway nust be deemed to have had inplied
authority to appoint the EE P. Railway to act for the
consi gnor during the journey of goods by the E. P. Railway
and by force of S. 194 of the Indian Contract Act, the E. P

Rai | way becane an agent of the consignor. The N. W Railway
left the wagon with the EE P. Railway and the latter
consciously took over the responsibility of the bailer

carried the wagon to New Del hi and offered to deliver the
goods to the respondent. = The respondent al so accepted this
rel ati onshi p. Fromthese facts, even if an agency could,
not be inplied, a tacit agreement between the two Railways
to carry the respondents goods to New Del hi could be inplied
resulting. in a contract of bailnment between the E P

Rai | way and respondent.

Kulu Ram Maigraj v. The Madras Railway Company, |.L.R 3
Mad. 240, G I|.P. Railway Co. v. Radhaki san Kushaldas, |.L.R
5 Bom 371, Bristol and Exeter Railway v. Collins, VI
H L.C 194 and De Bussche v: Alt, (1878) L.R 8 Ch. D. 386,
referred to.

Held, further that the suit was not barred by Ilimtation

Even if art. 30 of the Indian Linmtation Act applied, as
contended for by the appellant, the burden was on the

appel l ant, who sought to non-suit- the respondent, to
establish that the | oss occurred beyond one year from the
date of the suit. Thus the  appellant ~had failed to

establish by any cl ear evidence.

JUDGVENT:

Cl VI L APPELLATE JURI SDICTI ON:~ Givil Appeal No. 478 of 1957.

Appeal fromthe judgnent and decree dated August 17,

1954,

of the Punjab High Court, Circuit Bench at Del hi, in Regular
First Appeal No. 76 of 1952, arising out of the judgnent and
decree dated Decenmber 15, 1951, of the Court of Sub-Judge,

1st Class, Delhi in Suit No. 169 of 1949/409 of 1950.
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Ganapathy Ilyer and D. Gupta, for the appellant.

Gur bachan Si ngh and Harbans Singh, for the respondent.

1959. Cctober 28. The Judgnent of the Court was delivered

by

SUBBA RAO J.-This appeal on a certificate granted by

t he

H gh Court of Judicature for Punjab 'at Chandigarh is

directed against its judgnent confirmng that of

t he

Subordi nate Judge, First class, Delhi, in asuit filed by
the respondent against the appellant for the recovery of
conpensation in respect of non-delivery of goods entrusted

by the forner to the latter for transit to New Del hi.

On August 15, 1947, India was constituted -into

Dom nions, India and Pakistan; and soon thereafter

two
civi

di sturbances broke out in both the Dom nions, The respondent
and others, who were in government enploynent at Quetta

found t henmsel ves caught in the disturbances and took
with their household effects in a government canp.

ref uge

The

respondent collected the goods of hinmself and of sixteen
other officers, and on Septenber 4, 1947, booked them at
Quetta Railway Station to New Del hi by a passenger train as

per parcel way bill No. 317909. Under the said bil

t he

respondent was both the consignor and consignee. The N. W
Rai lway (hereinafter called the Receiving Railway) ends at




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 3 of 10

the Pakistan frontier and the EE P. Railway (hereinafter
called the Forwardi ng Railway) begins fromthe point where
the other line ends; and the first railway station at the

frontier inside the Indian territory is Khem Karan. The
wagon containing the goods of the respondent and others,
whi ch was ’'duly seated and |abelled i ndi cating its

destination as New Del hi, reached Khem Karan from Kasur

Paki st an, before Novenber 1, 1947, and the said wagon was
intact and the entries in the " inward sunmary." tallied
with the entries on the |labels. Thereafter it traveled on
its onward march to Anritsar and reached that place on
Novermber 1, 1947. There also the wagon was found to be
intact and the | abel showed that it was bound to New Delh

from Quetta. On Novenber 2, 1947, it reached Ludhi ana and

remai ned

78

there between Novenber 2; 1947 and January 14, 1948; and the
" ~vehicle summary " showed that the wagon bad a | abe
showing that it was going from Lahore to sonme unknown
destination. It is said that the said wagon arrived in the
unl-oading shed at New Del hi on February 13, 1948, and

it was unloaded on February 20, 1948; but no inmediate
information of the said fact was given to the respondent.
I ndeed, when the respondent nade an anxious enquiry by his
letter dated February 23, 1948, the Chief Administrative
Oficer informed himthat necessary action would be taken
and he would be addressed again on- the subject. After
further correspondence, on June 7, . 1949, t he Chi ef
Adm nistrative O ficer wote to the respondent to nake
arrangenents to take delivery of packages lying at New Del h
Station, but when the respondent went there to take delivery
of the goods, he was told that the goods were not traceable.
On July 24, 1948, the respondent was asked to contact one
M. Krishan Lal, Assistant Cainms Inspector, and take
delivery of the goods. Only a few articles,  fifteen in
nunber and weighing about 61 nmaunds, were offered to him
subject to the condition/of paynent of Rs. 1,067-8 0 on
account of freight, and the respondent refused to take
delivery of them After ~ further correspondence, t he
respondent made a cl ai m agai nst the Forwarding Railway in a
sum of Rs. 1,62,123 with interest as conpensation for the
non-delivery of the goods entrusted to the said Railway,
and, as the denmand was not conplied with, he filed "a suit
against the Dominion of India in the Court of the Senior
Subordi nate Judge, Del hi, for recovery of the said anmount.
The defendant raised various pleas, both technical / and
substantive to non-suit the plaintiff. The | ear ned
Subordinate Judge raised as nmmny as 15 issues on the
pl eadings and held that the suit was within time, that the
notice issued conmplied with the provisions of the relevant
statutes, that the respondent had |ocus stand to file the
suit and that the respondent had nmade out his claimonly to
the extent of Rs. 80,000; inthe result, the suit was
decreed for a sumof Rs. 80,000 with proportionate costs.
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The appellant carried the matter on appeal to -the High
Court of Punjab, which practically accepted all the findings
arrived at by the |learned Subordinate Judge and disnissed

the appeal
In this Court the appellant questions the correctness of the
sai d decree. Learned Counsel for the appellant raised

before us the follow ng points: (1) there was no privity of
contract between the respondent and the Forwardi ng Railway,
and if he had any claimit was only against the Receiving
Rai lway; (2) the suit was barred by linmtation both under
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Art. 30 and Art 31 of the Indian Limtation Act and it was
not saved by any acknow edgenent or acknow edgenents of the
claimmade within s. 19 of the Limtation Act; and (3) t he
noti ce given by the respondent under s. 77 of t he I ndi an
Rai | ways Act, 1890, did not conply with the provisions of
the said section inasnuch as the claimfor conpensati on made
thereunder was not preferred within six nonths fromthe date
of the delivery of the goods for carriage by the Railway.
The third point may be taken up first and disposed of
shortly. Before the |earned Subordinate Judge it was
conceded by the | earned Counsel for the defendant that the
notice, Ex. P-32, fully satisfied the requirenents of s. 77
of the Indian Railways Act, and on that concession it was
held that a valid notice under s. 77 of the said Act bad
been given by the respondent. In the High Court no attenpt
was made to question the factum of this concession; nor was
it questioned by the appellant in its application for
speci al leave. ~ As the question was a m xed one of fact and
law, we would not be justified to allow the appellant at
this  very late stage to reopen the closed nmatter. W,
therefore, reject this contention

The |earned Counsel for the appellant elaborates his first
poi nt thus : The Receiving Railway, the argunent, proceeds,
entered into an agreenent with the respondent to carry the
goods for /consideration to their destination i.e., New
Del hi, and in carrying out theterns of the contract it
m ght have enpl oyed the agency of the Forwarding Railway,
but the consignor was not in_any way concerned with it and
if | oss was
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caused to him by the default ~or neligence of the
Recei ving Railway, he could only look to it for conpensation

and he had no cause of action against the Forwarding
Rai | way.
Thi s ar gunent is not a new one but one rai sed

before and the Courts offered different solutions based on
the peculiar facts of each case. The decided cases were
based upon one or other of the followi ng principles: (i) the
Receiving Railway is the agent of the Forwarding Railway;
(ii) both the Railways constitute a partnership and each
acts as the agent of the other; (iii) the Receiving Railway
is the agent of the consignor in entrusting the goods to the
Forwardi ng Railway: an instructive and exhaustive discussion
on the said three principles in their applicationto varying
situations is found in Kulu Ram Miigraj v.~ The Madras
Rai |l way Company (1), G 1. P. Railway Co. ~v. Radhakisan
Khushal das (2 ), and Bristol And Exeter Railway v. Collins
(3); (iv) the Receiving Railway, which is the bailee of the
goods, is authorized by the consignor. to  appoint the
For war di ng Railway as a sub-bailee, and, /after such
appoi ntnent, direct relationship of bailnment-is constituted
between the consignor and the sub-bailee; and (v) in the
case of through booked traffic the consignor of ‘the goods is
gi ven an option under’s. 80 of the Indian Railways. Act to
recover conpensation either fromthe Railway Administration
to which the goods are delivered or from the Railway
Adm nistration in whose jurisdiction the loss, injury.
destruction or deterioration occurs. Some of the aforesaid
princi pl es cannot obviously be applied to the present case.
The statutory liability under s. 80 of the Indian Railways
Act cannot be invoked, as that section applies only to a
case of through booked traffic involving two or nore Railway
Admi nistration in |India; whereas in the present case the
Receiving Railway is situated in Pakistan and the Forwarding
Railway in the Indian territory. India and Pakistan are two
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i ndependent sovereign powers, and by the doctrine of |ex
| oci contractus, s. 80, cannot

(1) I.L.R 3 Mad. 240. (2) I.L.R 5 Bom 371

(3) VIl HL.C 194.

81

apply beyond the territories of India; nor can the
respondent rely upon the first two principles. There is no
all egation, much less proof, that there was any treaty
arrangenent between these two states governing the rights
inter se in the matter of through booked traffic.

This process of elimnation | eads us to the consideration of
the applicability of principles (iii) and (iv) to the facts
of the present case. The problempresented can only be
sol ved by invoking the correct principle of lawto nould the
relief on the basis of the facts found.

We shall first consider the scope of the fourth principle
and its applicability to the facts of this case. Section 72
of ‘the Indian Railways Act says that the responsibility of a

rai’'l way admnistration for the |oss, destruction or
det eri oration of aninmals or goods delivered to t he
adnministration to be carried by railway shall, subject to

the other provisions of the Act, be that of a bailee under
ss. 151, 152 and 161 of the Indian Contract Act, 1872.
Section 148 of the Indian Contract Act defines " bailnment "
t hus:

“ A ’bailnment’ is the delivery of goods by one person to
another for sone purpose, upon a contract that they shall
when the purpose is acconplished, be returned or otherw se
di sposed of  according to the directions of the person
delivering them™"

G W Patson in the book "Bailnent -in the Common Law' says,
at p. 42, thus:

" If a bailee of ares sub-bails it by authority, then
according to the intention of the parties, the third person
may beconme the inmediate bailee of 'the owner, or he nay
becone a sub-bailee of the original bailee"

At p. 44 the learned author illustrates the principle by
giving as an exanple a carrier of goods entrusting them to
another carrier for part. of the journey. One of the
illustrations given by Byles J. in Bristol-: And Exeter

Railway v. Collins (1) is rather instructive and it
(1) VIl HL.C 194,212,
11
82

visualises a situation which may be  approxi nated to.
the present one and it is as foll ows:
The carrier receiving the goods may, therefore, for the
convenience of the public or his custoners, adopt a
third species of contract. He may say, We do not choose to
undertake responsibilities for negligence and accidents

beyond our I|imts of carriage, where we have no neans of
preventing such negligence or accident; and we wll | not,
therefore, undertake the carriage of your goods fromA to
B., but we will be carriers as far as our line extends,  or
our vehicles go, and we will be carriers no further; but to

protect you against the inconveni ences and trouble to which
you mght be exposed if we only undertook to carry to the
end of our line of carriage, we will undertake to forward
the goods by the next carriers, and on so doing our
liability shall cease, and our character of carriers shal
be at an end; and for the purpose of so forwarding and of
saving the trouble of two paynents, we will take the whole
fare, or you may pay as one charge at the end; but if we
receive it we will receive it only as your agents for the
purpose of ultimtely paying the next carriers.”
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W nmay add to the illustration the further fact that the
Forwarding Railway is in India, a foreign country in
relation to the country in which the Receiving Railway is

si tuat e.
Rel ying upon the said passages, an argunment is advanced to
the effect that the consignor i.e., the respondent,

authorised his bailee, nanely, the Receiving Railway, to
entrust the goods to the Forwarding Railway during their
transit through India to their destination and the facts
disclosed in the case sustain in the said plea. There is
-no docunent executed between the respondent and t he
Receiving Railway hereunder the Receiving Railway was
expressly authorized to create the Forwarding Railway the
i medi ate bailee of the owner of the goods. Ex. P-50, the
rail way recei pt dated Septenber 4, 1947, does not expressly
confer any such power. But the facts found in the case
irresistibly leadto that conclusion. There
83
was no treaty between the two countries in the matter of
through booked traffic; at any rate, none has been placed
before us. Wat we find is only that the Receiving Railway
recei ved the goods of the respondent and delivered the wagon
containing the said goods to the care of the Forwarding
Rai lway, and the latter took over charge of the wagon
carried it to New Del hi and offered to deliver the goods not
lost to the respondent on paynment of the railway freight.
In the absence - of any contract between the two Governnents
or the, Railways, the legal basis on which the conduct of
the respondent ‘and the Railways can be sustained is that of
t he respondent delivered the goods tothe Receiving Railway
with an authority to create the Forwarding Railway as his
iMmediate bailee fromthe point the wagon was put on its
rails.
The same result could be achi eved by approaching the case
from a different perspective.” Section 194 of the Indian
Contract Act says :
" \Where an agent, holding an express or inplied authority to
nane anot her person to act for the principal in the business
of the agency, has naned another person -accordingly, " such
person is not a sub ‘agent, but an agent of “the principa
for such part of the business of the agency as is _entrusted
to him'
The principle enbodied in this section is clearly stated by
Thesiger L. J. in De Buasche v. At (1) at p. 310 -thus :
" But the exigencies of business do fromtine to tinme render
necessary the «carrying out of the instructions of a
principal by a person other than the ~agent originally
instructed for the purpose, and where that is the -case, the
reason of the thing requires that the rule should be
rel axed, so as, on the one hand, to enable the agent to
appoi nt what has been terned a sub-agent " -or substitute
" ; and, on the other hand, to constitute, in the interests
and for the protection of the principal, a direct privity of
contract between him and such substitute.”
The aforesaid facts clearly indicate that the respondent
appoi nted the Receiving Railway as his agent to
1. (1878) L.R 8 Ch. D. 286, 310.
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carrv his goods on the railway to a place in India wth
whom Paki stan had no treaty arrangenment in the matter of
t hrough booked traffic. In t hat situation t he
authority in the agent must necessarily be inplied to
appoint the Forwarding Railway to act for the consignor
during that part of the journey of the goods by the Indian
Rai lway; and, if so, by force of -the said section, the
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Forwar di ng Railway woul d be an agent of the consignor

If no such agency can be inplied, in our view, a tacit
agreenent between the Receiving Railway and the Forwarding
Railway to carry the respondent’s goods to their destination
may be inplied fromthe facts found and the conduct of al
the parties concerned. If the Receiving Railway was not an
agent of the Forwarding Railway, and if there was no
arrangenent between the two Governnents, the position in |aw
would be that the foreign railway admnistration, having
regard to the exigencies of the situation obtaining during
those critical days, brought the wagon containing the goods
of the respondent and left it with the Forwarding Railway;
and the latter consciously took over the responsibility of
the bailee, carried the wagon to New Del hi and offered to
deliver the goods to the respondent. The respondent also
accepted that relationship and sought to nake the Forwarding
Rai |l way responsible for-the | oss as his bail ee. On  these
facts and al soon the basis of the course of conduct of the
parties, we  have no difficulty ininmplying a contract of
bai I ment between the respondent and the Forwardi ng Rail way.
W _may  also statethat s. 71 of the Indian Contract Act
permits the recognition of a contract of bailment inplied by
aw under circumstances which are of |esser significance
than those present in this case. " The said section reads:

A person who finds goods bel onging to another and takes them
into his custody, is subject to the same responsiblity as a
bail ee. "

If a finder of goods, therefore, accepts the responsibility
of the goods, he is placed vis-a-vis the owner of the goods
in the same position as abailee. If it be held
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that the Railway Administrationin Pakistan for reasons of
policy or otherwise left the wagon containing the goods
within the borders of Indiaand that the Forwardi ng Railway
Admi nistration took theminto their custody, it cannot be
denied that their responsibility in regard to the said goods
woul d be that of a bailee. [ It is true there/is an essentia
di stinction between a, contract established fromthe conduct
of the parties and a quasi-contract inplied 'by law,  the
fornmer, though not one expressed in words, is inplied from
the conduct and particular facts and the latter “is only
inplied by law, a statutory fiction recognized by | aw The
fiction cannot be enlarged by anal ogy or otherwise.” As we
have hel d that the Receiving -Railway was authorized by the
respondent to engage the Forwardi ng Railway as his agent —or
as his bailee, this section need not be invoked. But® we
would have had no difficulty to rely ~upon it if the
Forwarding Railway was equated to a finder of goods wthin
the neaning of the section

If so, the next question that arises is what ' is the extent
of the liability of the appellant in respect of the goods of
the respondent entrusted to it for transit to New Delhi. W
have held that, in the circunstances of the present /'case,
the application of the provisions of s. 80 of  the 1ndian
Rai lways Act is excluded. |If so, the liability of -the
Forwarding Railway 1is governed by s. 72 of the said Act.
Under that section the responsibility of a railway
administration for the loss, destruction or deterioration of
animals or goods delivered to the admnistration to be
carried by railway shall, subject to the other provisions of
the Act, be that of a bailee under ss. 151, 152 and 161 of
the Indian Contract Act, 1872. Under s. 151 of the Indian
Contract Act, the bailee is bound to take such care of the
goods bailed to himas a nan of ordinary prudence would
under simlar circunstances take of his own goods of the
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sanme bul k, quality and val ue of the goods bailed; and under
s. 152 thereof, in the absence of any special contract, he

is not responsible for the | oss, destruction or
deterioration of the thing bailed, if he has taken such
anount

86

of care of it as described in s. 151. In ot her
words, the liability wunder these sections is one for

negligence only in the absence of a special contract.
CGeneral |y goods are consigned under a risk note under which

t he Rai | way Conpany is absolved of al | liability
or its liability is nodified. No such risk note is forth-
coming in the present case. The question, therefore,

reduces itself to an enquiry whether, on the facts, the
Forwardi ng Railway observed the standard of diligence
requi red of an average prudent nen. The facts found by the
H gh Court as well as by the Subordinate Judge | eave no room
to doubt that the Forwarding Railway was gqguilty of
negl i gence in handling the goods entrusted to its care. The
wagon reached Khem Karan intact. D. W 4 deposed that he
received fromthe guard of the train that brought the wagon
to the station the inward sunmary and that on checking the
train wth the aid of that summary he found that the wagon
was intact ~according to the summary. He also found the
seals and label's of the wagon intact and that the ’inward
sunmmary’ tallied with the entries on the | abels. It may,
therefore, | be taken that whenthe Forwarding Railway took
over charge of the goods they were intact. The evidence of
P. W 1, Thakar Das, establishes that even at Amritsar the
wagon was intact. But, thereafterin its onward nmarch
towards New Delhi it does not appear on the evidence that
the necessary care was bestowed by the railway authorities
in respect of the said wagon.~ The said wagon remained in
the vyard of Ludhiana Station between Novenber 2, 1947, and
January 14, 1948 and also it appears fromthe evidence that
when it reached that place the |abel showed that its
destinati on was unknown. . What happened during these nonths
is shrouded in nystery. It is said that 'the said  wagon
arrived at New Delhi on February 13, 1948, and that the
Goods O erk, Ram Chander, unloaded the goods in the presence
of the head watchman, Ranji Lal and head constabl e, N ranjan
Si ngh, when it was discovered that only 15 packages were in
the wagon and the rest were lost. The Goods Cerk, Ram
Chander-(D.W 4), the head watchman, Ranji Lal (D W 7),
87

the Assistant Train Cerk, Krishan Lal (D. ‘W 8), and  the
head constable, N ranjan Singh (D. W 16), speak to the
said facts, but curiously no contenporaneous rel evant record
di sclosing the said facts was filed in the present case. W
cannot act wupon the oral evidence of these interested
wi tnesses in the absence of such record. No-information was
given to the respondent about the arrival at New Delhi of
the said wagon. Only on June 7, 1948, i.e., ‘nearly four
nont hs after the alleged arrival of the wagon, t he
respondent received a letter fromthe Chief Admnistrative
Oficer asking himto effect delivery of the packages 1ying
in New Delhi Station; but to his surprise, when the
respondent went to take delivery no goods were to be found
there. Only -on August 18, 1948 the appellant offered to
the respondent a negligible part of the goods in a danaged
condition subject to the paynent of the railway freight, and
the respondent refuse to take delivery of the sane. From
the said facts it is not possible to hold that the railway
adnmi ni stration bestowed such care on the goods as is
expected of an average prudent nan. We, therefore, hold
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that the Forwarding Railway was guilty of negligence.

Then remains the question of Ilinitation. The rel evant

articles are arts. 30 and 31 of the Indian Linitation Act.

They read:

Description of suit peri od of Time from
l[imtation. wi ch period

begins to run

30 Agai nst carrier
for conpensation for

[ osing or injuring One year VWen the loss or
injury
goods. occurs.

31. Against a carrier
for conpensation for

non-del i very of, or One year VWhen the goods
ought

del ay in del i vering to be delivered.

goods.

Article 30 applies to a suit by a person claimng com
pensati on against the railway for its losing or injuring his
goods; and art. 31 for conpensation for nondelivery or del ay
in delivering the goods.

The |earned Counsel for the appellant argued that art. 30
woul d apply to the suit claim whereas the
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| earned Counsel for the respondent contended that art. 31
woul d be nore appropriate to the suit-claimW shall assune
that art. 30 governed the suit claim and proceed to
consi der the question on that basis.

The question nowis, when does the period of Ilimtation

under art. 30 start to run against the claimant. ? The third
colum against art. 30 mentions that the said claim should
be made wthin one year fromthe date when the loss or
injury occurs. The burden is upon the defendant who seeks
to non-suit the plaintiff on the ground of Ilimtation to
establish that the | oss occurred beyond one year from the
date of the suit. The proposition is self-evident and no
citation is called for.

Has the defendant, therefore, on whomthe burden rests to
prove that the | oss occurred beyond the prescribed period,
established that fact in this case ? The suit was filed on
August 4, 1949. In the plaint the plaintiff has stated that
| oss to the goods has taken place on the defendant-railway,
and, therefore, delivery has not been effected. Though in
the witten statement there was a vague ’'denial of this fact
the evidence already noticed by us established /beyond any
reasonabl e doubt that the goods were | ost by the Forwarding
Railway when they were in its custody. But there is no
cl ear evidence adduced by the defendant to prove when the
goods were lost. It is argued that the goods nust have been
lost by the said Railway at the | atest on February 20, 1948,
when the goods are alleged to have been unl caded from the
wagon at the New Delhi Station; but we have already
di scussed the rel evant evidence on that question and we have
held that the defendant did not place before the Court any
cont empor aneous record to prove when the goods were taken
out of the wagon. Indeed, the | earned Subordi nate Judge in
a considered judgnent held that it had not been established
by the Forwarding Railway that the goods were |ost beyond
the period of limtation. The correctness of this finding
was not canvassed in the High Court, and for the reasons
already nentioned, on this material produced, there was
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every justification for the findings. If so, it follows
that the

89

suit was well within time. 1In this viewit is not necessary
to express our opinion on the question whether there was a
subsequent acknow edgnent of the appellant’s liability

within the neaning of art- 19 of the Indian Limtation Act.
In the result, the appeal fails and is dismssed with
costs.

Appeal dism ssed.




