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ACT:

Central Excises & Salt Act, 1944/ Central Excise Rules,
1944: Section 2(f), 11A & First Schedule Item Nos. 26AA,
26AA(ia) and 68 Rules 173-B, 173(Q (i) and 173(i) (a)-
Assessee- manuf acturer supplies wheels, tyres and axles as
al so wheels and axles as conposite ~units to the Railways-
goods after being forged nmachined and polished to renpve
excess | ayer of steel-goods whether dutiable at one stage or
two stages-Demand for excess duty period of limtation

HEADNOTE

The appel | ant - assessee manuf actures and supplies to the
I ndian Railway wheels, tyres and axles as separate itens.
The goods are forged products. After being forged, 'the goods
are rough machined and polished before supplying, thus
renoving the excess layer of steel, comonly referred to as
"excess skin’. The appellant also makes and supplies to the
Rai | ways wheel s and axl es as conposite units.

Right from 1962 the appellant/assessee was filing
classification lists showing the forged goods as liable to
excise duty only under Tariff Item No. 26AA(ia) of the
Central Excise Tariff set out in the First Schedule to the
Central Excises and Salt Act, 1944, and this classification
was being accepted and approved by the Excise Authorities.
It is common ground that duty under Tariff Item No. 26AA was
payabl e on the forged product and duty under Tariff 1tem No.
68 was payable only at the stage of the conpletion of the
manuf acture of the finished goods.

In 1981, the Assistant Collector, Central Exicse,
cal l ed upon the appellant to show cause why it shoul d not be
proceeded agai nst for contravention of Rule 173-B, 9(i) read
with Rule 173(Q (i) and Rule 173(i)(a) on the ground that
the goods supplied to the railways were not forged itens as
such, but the said goods after they had undergone machi ni ng
and polishing after having been forged had been turned into
a distinct comercial commodity which process ampunted to
manuf acture and hence the goods were |iable to excise duty
as set out in Item®68. The notice also called upon the
appel lant to show cause as to why duty on the forged goods
under Tariff Item No. 26AA(ia) should not be payable on the
footing of the weight of the goods as forged and before
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the renpval of the excess skin. The basic contention of the
revenue was that the goods were liable to duties at two

stages, namely, under Tariff |Item No. 26AA(ia) when they
were forged and under Triff Item No. 68 after they were
machi ned and pol i shed.

The stand of the appellant was that the process of
forging of the goods could be paid to be conpleted only
after machining and polishing, that machining and polishing
was required to be done in order to bring the goods in |line
with the specification of the Indian Railways, that the
goods supplied have to be further precision machined and
fine polished at the railway workshop before these could be
put to wuse by the railways, and hence the nachining by the
appel l ant did not anmpunt to manufacture.

A Certificate issued by the Railways states that axles
are supplied to the railways in rough nachi ned condition and
wheel s, tyres and blanks are 'supplied in "as rolled/as
forged" condition. 1t further ~states that these wheels,
tyres, exles and blanks have to be sonetines rough machi ned
partially to renmove excess steel or manufacturing defects,
and these products are subsequently precision mnachined by
the Railways at their workshops before being put to use.

The Collector rejected the stand of the appellant and
held that the appellant was liable to pay differential duty
under Item 26 AA (ia) on the difference between wei ght of
the sai d goods when forged and the weight after machining to
renove the excess skin as well as the duty under Tariff Item
No. 68. The Collector also held that the appellant was
liable to penalty of Rs.1 lac under Rule 173 Q for
suppression of facts or  giving msleading particulars. On
that basis the Collector took the viewthat the period of
l[imtation for making the demand was 5 years prior to the
service of the show cause notice

The appellant filed wit —petition in the Patna H gh
Court for quashing the order passed by the Collector. The
Hi gh Court accepted the conclusions of the Collector save
and except that they took the view that there was no
suppression or ms-statenent of facts and hence the period
of limtation would be only 6 nonths prior to the service of
the show cause noti ce.

The Appellants contends before this  Court t hat
machi ning and polishing which is done in its workshop was
not of a significant character and is only in the nature of
shapi ng by renoving the superficial material to bring the
forged items upto Railways’ specifications. It is further
1025
contended that the weight should be neasured only after the
machi ning and polishing at the appellant’s workshop was
conpl ete. The Respondents, on the other hand, contend that
the forging of the goods was conpl ete before machining and
poli shing was done and that the duty on the forged goods
under Tariff |Item No. 26AA(ia) should be payable on the
footing of the weight of the goods as forged and before the
renoval of the excess skin by machining.

Three points arise for decision: (1) at what stage
could the goods suplied by said to be forged, and in respect
of the said goods whether the weight for the purpose of |evy
of excise duty under item 26AA(ia) should be taken before or
after the machining and polishing is done by the appell ant
to renove excess skin; (ii) whether as a result of machining
and polishing the forged goods were transfornmed into new
conmercial commodities; (iii) whether the appellant was
guilty of misstatement of facts so as to attract |onger
period of limtation.
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Al owi ng the appeal, this Court,

HELD: (i) The removal of extral/unwanted surface stee
by either trimmng or skin cutting of the forged product
must be regarded as incidental or ancillary to the process
of "manufacture"” as defined in sub-section 2(f) of the
Central Excises and Salt Act, 1944. The appellant is,
therefore, liable to pay duty on the goods referred to in
the petition other than the conposite units only under Item
No. 26AA(ia) of the First Schedule to the Central Excises
Act and the duty wll be based on the weight after the
machining carried out in the factory of the appellant to
renove the excess skin or excess surface steel. [1030D F]

(ii) It is quite clear on facts that the finished
goods, nanely, finished wheels, tyres, axles and blanks
could be said to have cone into existence only after the
preci sion machi ning and other -~ processing at the Railways’
wor kshops was complete and therefore the appellant is not
liable to pay any ~duty on these goods as under Item No. 68
of the Central Excise Tariff. [1031F]

(iii) It —is conmmon _ground that right from 1962 the
appel lant’s classification Ilists were accepted and approved
by the excise authorities. In these circunstances, it could
not be said that the appellant was guilty of any suppression
or ms-statement of facts or collusion or violation of the
provisions of the Central Excises Act as contenpl ated under
the proviso to Section 11-A of thesaid Act. In view of

this, the period of Ilimtation would clearly be only six
nmonths prior to the 'service of the show cause notice.
[ 1032E-F

1026

(iv) In respect of the conposite sets, it 'is beyond
dispute, and it is conceded by the appellant, that the
appellant is liable to pay duty  both  under Items Nos.
26AA(ia) and 68, but only for a period of six nmonths prior
to the service of the show cause notice. [1033A- B]

Metal Forgings Pvt. Ltd. v. Union of India, [1985] 20
E.L. T. approved.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 783 (NM
of 1987.

Fromthe Judgnent and Order dated 9.3.87 of the High
Court of Patna in CWJ.C. No. 608 of 1983.

Soli J. Sorabjee, Ravinder Narain, S. Ganesh, Laxmi
Kurmaran, P.K. Ramand D.N. Mshra for the Appellant.

Govind Das, C V.S. Rao and A Subba Rao for/ the
Respondent s.

The Judgnent of the Court was delivered by

KANI A, J. This is an appeal by the Tata Iron and Stee
Co. Ltd. (referred to hereinafter "the Tisco") against the
judgrment of a Division Bench of the Patna High Court in Wit
Petition filed by the Tisco. The Wit Petition was fil ed by
the Tisco for quashing an order passed by the Collector,
Central Excise, Patna on 24th Septenber, 1982. The Division
Bench of the Patna H gh Court in the inmpugned judgnent only
granted partial relief to the Tisco and the appeal in
respect of the relief refused.

The rel evant facts are foll ows:

The appel | ant nanufactures inter alia wheels, tyres and

axles of rail ays. The buyers of these products are the

I ndi an Railways. Apart from this, the appellant also

makes and supplies to the Indian Railways wheel and
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exl es as conposite units. These are forged products.
Before the said goods are supplied to the railways the
sai d goods after being forged are machi ned and poli shed
by the appellant and as a result of this machining and
pol i shing the excess layer of steel which is comonly
referred as "excess skin" ’'is renoved; and one of the
disputes is as to whether for the purpose of Item
26AA(ia) of the Central Excise

Tariff set out in the First Schedule to the Centra
Excises and Salt Act, 1944 (referred to hereinafter as
"the Central Excises Act") the weight of the stee
should be calculated as at the tinme when the forging
was conplete or after machining and polishing to renpve
the excess skin of steel. Certain other incidental work
on the said goods mght have been done by the
appel lant, but” that is not material for our purposes.
The stand of the appellant was that these itens were
dutiablein their hands only once and under Tariff Item
No. 26AA(ia). The contention of the revenue was that in
the hands of the appellant they were liable to duties
at two stages, namely, ~under Tariff Item No. 26AA(i a)
when they were forged and under Tariff Item No. 68 of
the Excise Tariff after they were machi ned and poli shed
for being supplied to the railways. R ght from 1962,
the appellant was filing classification |ists show ng
these goods as liable to excise duty only under Tariff
[tem No. 26AA(ia) and this classification l'ist
subm tted by the appellant was accepted and approved by
the excise authorities. 1n-1981, the Asstt. Collector,
Central Exci se, Janshedpur who i's one of the
respondents before us by a showcause notice dated
16.5.1981 called wupon the appellant to show cause why
it should not be proceeded agai nst for contravention of
Rule 173-B, 9(i) read wth rule 173(Q (i) and rule
173(i)(a). The ground was that the goods supplied by
the appellant to the railways were not forged itens as
such, but the said goods after they had ‘undergone
machi ni ng and polishing after being forged and had been
turned into distinct conmmercial conmmodities by the
process of machining and polishing which amunted to
manuf act ure and hence the goods were also liable to the
paynment of excise duty as set out in Item 68. The
notice also called upon the appellant to show cause as
to why duty on the forged goods under Tariff |tem No.
26AA(i a) should not be payable on the footing of the
wei ght of the goods as forged and before the renoval of
the excess skin by the machining. The ‘appellant by
their letter dated 27th My, 1982 replied to the said
notice taking up the stand that the process of forging
of the goods could be said to be conpleted only after
machi ning and polishing and that this was required to
be done in order to bring the goods in line with the
specifications of the Indian Railways. The said letter
addressed to the Collector inter alia pointed out that
all the wheels, tyres and axles had to be rolled and
machi ned by the appellant to make themconformto the
I ndi an Rail ways standard denomi nations. However, al
wheel s, tyres and axles supplied by the appellant were
further precision machined and fine polished at the
rai | way wor kshop

that this further machining at the railway workshop, is
a nmust before the said articles could be put to use by
the railways and hence the nachining by the appellant
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did not anmount to manufacture. A copy of the letter is
not on record, but there is a clear reference to it in
the order passed by the Collector inposing excise
duties as aforesaid. The Collector rejected the stand
of the appellant and held that the apellant was |iable
to pay differential duty wunder item 26AA(ia) on the
di fference between wei ght of the said goods when forged
and the weight after nachining to renpbve the excess
skin as well as the duty wunder Tariff Item No. 68 as
set out earlier. The Collector further held that the

appel lant was liable to penalty of Rs.1 lac under Rule
173Q of the Central Excise Rules, 1944 for suppression
of facts or giving m sl eadi ng particul ars. The

Col l ector took the view that the appellant was guilty
of mis-statenent _of suppression of facts and hence the
period of Ilimtation for naking the denmand was 5 years
prior to the service of the show cause notice. The
Division Bench of the Patna H gh Court accepted the
concl'usi ons of ~ the Coll ector save and except that they
took the viewthat there was no suppression or ms-
statenent-of facts on the part of the appellant and
hence the period of linitation would be only 6 nonths
prior to the service of the show cause noti ce.

Bef ore proceeding further, we would |like to set out the
relevant itens fromthe Central Excise Tariff. The rel evant
portion of Item 26AA of the Central Excise Tariff, at the
relevant time read as follows (with emphasis supplied):

"26AA. Iron or steel products, the follow ng,
nanel y, :

(ia) Bars, rods, coils wres, joists, girders,
angl es, other than slotted angl es, channels, other
than slotted channels, tees, beans, zeds, trough
piling and all other rolled, forged or extruded
shapes and sections, not otherw se specified. "

Item 68 of the Excise Tariff is the residury item and
it ran as foll ows:

" 68. All ot her goods, not el sewhere
speci fied, but excluding:
(a) alcohol, all sorts, including alcoholic

liquors for human consunpti on;
1029
(b) opium Indian henp and other narcotic
drugs and narcotics; and
(c) dutiable goods as defined in section 2(c)
of the Medicinal and-Toilet Preparations (Excise
Duties) Act 1955 (16 of 1955)."
There is an explanation to Item 68, but the sane is not
rel evant for our purpose.

A perusal of these itens nakes it clear that forged
steel products are liable to duty in terns of Tariff Item
No. 26AA. It is also beyond dispute that forged steel goods
with which we are concerned would be covered by Tariff Item
No. 26AA(ia) which includes forged or extruded shapes and
sections, not otherw se specified. It is comon ground that
the appellant is liable to pay excise duty on the said goods
under Tariff Iltem No. 26AA(ia). The dispute in this
connection is what is the stage at which the said goods
could be said to be forged iron and steel products as
contemplated in the said item whether they could be
regarded as such as soon as they are forged or after
machi ning and polishing to renbve the excess skin before
being supplied to the Indian Railways. The stand of the
appel lant is that this nachining and polishing which is done
inits workshop, is not significant character and extensive
preci sion machining and polishing has to be done by the
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railway at their workshop before the wheels, tyres and axl es
supplied by the appellant can be attached to the rolling
stock. The rmachining and polishing done in the workshop of
the appellant was only in the nature of shaping by renoving
the superficial material to bring the forged itens upto with
the Railways’ specifications. A perusal of Item 26AA would
show the excise duty on forged goods covered under the said
entry, is according to the weight of the goods. It was
contended by the appellant that the weight should be
nmeasured only after the polishing and nmachining at the
appel l ant’ s workshop was conpleted. It is obvious that as a
result of such machining and polishing there would be some
| oss wei ght on account of excess skin renoval. It was on the
ot her hand contended on behal f of the Revenue, the
respondent herein, that the forging of the goods was
conpl ete before the machining and polishing was done to
renove the excess surface or excess skin. It appears to us
that the aforesaid contention of the appellant deserves to
be accepted. Even to prepare forged goods for supplying to
the Railways, it was essential that the goods should comply
with the Railways’ specifications and the excess steel on
the surface or the excess skin as it is called, would have
to be renoved for that purpose
1030
Moreover, as pointed out by learned single judge of the
Del hi H gh Court, in Mtal Forgings Pvt. Ltd. & Anr. v.
Union of India &' Os., [1985] 20 E. L. T. p.280 at paragraph
12:
"The " process of " manuf acture of f or ged
products consists of cutting of steel, pre-heating
of material, heating and beating of steel materia

till final shaping is achieved. The steel forging
process involves open forging process where the
quantity small and drop/cl ose die forging and/or

upset forging process under  which the product is
made with the help of dies. Thereafter, the
extra/unwanted nmaterial is renmoved by either
trinming or by gas «cutting or by skin cutting to
achieve the shape and section nearest to the
forged steel product required and also the forging
cl earances specified in the standards by |.S.1./or
International. It is conceded by the Governnent
that forging would not cease to be forging by
processes |ike renoval of superfluous extra skin
of cast iron."

The | earned judge has further pointed out in-the next
par agr aph of the said judgrment that the renoval of
extra/unwanted surface steel by either trimmng or by gas
cutting or by skin cutting of the forged products nust be
regarded as incidental or ancillary to the process of
manuf acture. This view is al so consi stent with the
definition given to the term "nmanufacture" contained in Sub-
section (f) of section 2 of the Central Excises and Salt
Act, 1944. This definition shows that the manufacture
i ncl udes any process incidental or ancillary to the
conpl etion of a manufactured product. We are, therefore, of
the view that in respect of the said goods the weight for
the purpose of levy of excise duty wunder Item 26AA(ia)
shoul d be taken after the machining and polishing is done to
renove the excess surface skin and the contention of the
appellant in this regard nust be accepted.

The next question is, whether, as a result of the
pol i shing and machining done by the appellant on the said
goods before supplying them to the railways the sanme were
transforned into new commerci al conmodi ti es, nanel y,
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finished axles, wheels, tyres and so on or whether these
finished or manufactured goods which could be regarded as
di stinct commercial products came into existence only after
preci si on machi ni ng done at workshops of the Indian Railways
to enable the Railway to put these goods to use to neet the
actual requirments of the Railways. It is not the case of
the respondent that there were three distinct sets of goods,
nanely, one the forged steel pro-

1031

ducts, two the manufactured goods supplied by the appell ant
to the Railways and three, the finished goods as turned out
fromthe Indian Railways’ workshops for being used by the
Rai |l ways. It nust be regarded as comopn ground that duty
under Item No.26AA was payable on the forged products and
duty under Tariff Item No. 68 was payable only at the stage
of the conpletion of the manufacture of the finished goods,
nanely, axles, wheels, tyres and so on. The certificate
i ssued by A. K Mlhotra, Additonal Director, Railways
(Stores) clearly states that the goods supplied by the
appel lant. to the Indian Railways and manufactured at its
pl ant at Jamshedpur are manufact ur ed accordi ng to
specifications and draw ngs agreed to between the parties.
Axles are supplied to the railways in rough machined
condition and wheel's, tyres and blanks  are supplied in as
"roll ed/as forged" condition. These wheel s/tyres, axles and
bl anks have to be sonetines rough machined partially to
renove excess steel or manufacturing defects. These products
are subsequently precision machi ned by the Railways at their
wor kshops before being put to use to neet the actua
requirements of the Railways. There is no challenge to the
correctness of this certificate either before the Collector
or before the Trial Court and there is no reason as to why
it should not be taken as correct. The certificate clearly
shows that axles supplied by the appellant to the Railways
were in rough machined condition and wheels, tyres and
bl anks were supplied in rough or forged condition. Sometines
wheel s, tyres, axles and blanks had to be even rough
machi ned partially at the Railways workshop to renpbve excess
steel or nmanufacturing defects. Al these products had to be
subsequent |y precision machi ned by the Rail ways before being
put to use. In these state of affairs, it is quite clear
that the finished goods, nanely, finished wheels, tyres,
axles and blanks could be said to have cone into exi'stence
only after the precision machining and other processing at
the Railways’ workshops was conpleted and the appellant is
not liable to pay any duty on these goods as under 1tem No.
68 of the said Central Excise Tariff.

W may nmke it clear that what we have said in the
foregoi ng paragraphs is applicable to all the goods /wth
which we are concerned save and except wheels, tyres and
axl es nmanufactured by the appel lant and supplied as
conposite units. In respect of these conposite units, it is
beyond dispute, and it is conceded by the appellant, that it
isliable to pay duty on the sanme wunder Tariff Item No.
26AA(ia) as well as under Tariff ItemMNo. 68. The only
contention in this connection is as regards the question of
[imtation to which we shall presently cone.

1032

Regarding the question of limtation, the dispute is
whet her, assuming that the demand made by the Coll ector was
valid, what is the period to which it could relate, it being
conmon ground that as far as conposite units conprising
wheel s, tyres and axles supplied by the appellant to the
I ndi an Railways are concerned the demand under Item No. 68
of the Central Excise Tariff was justified. The question
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here is as to whether that denmand could extend only to six
nonths prior to the service of the show cause notice as
contended by the appellant or upto a period of five years
prior to that notice as contended by the respondent. In this
regard, Section 11-Ais the relevant provision. The said
Section has been anmended in 1978, but we are not concerned
with that anmendnent. A perusal of Sub-section (1) of that
Section shows that where any duty of excise has not been
| evied or short levied or short paid or erroneously
refunded, the Central Excise O ficer concerned may, within
six nmonths fromthe relevant date, serve notice on the
person chargeable wth that duty. This provision would
clearly show that the period for which the demand coul d be
nmade was only six nonths prior to the service of the notice.
Now, in the present case, it has been found by the H gh
Court and, in our —opinion, . rightly that there was no
suppression or ms-statenent of facts or fraud by the
appel l ant .to which the alleged short |evy or non-levy could
be attributed.” In fact, it is comon ground that right from
1962 the appellant was filing classification lists
contai ning the description of the itens and showi ng them as
liable to the paynent ~of excise duty only wunder Item No.
26AA(ia) and these lists were accepted and approved by the
excise authorities. ~ In these circunstances, we fail to see
how it could be saidthat the appellant was guilty of any
suppression or nmis-statement of facts or collusion or
violation of the provisions of Central Excises Act as
contenpl ated under ' the proviso to Section 11-A of the said
Act. In view of this, the periodof limtation would clearly
be only six nonths prior to the service of the show cause
noti ce. The demand for excise duty against the appellant on
the said conposite units wunder Item No. 68 of the Excise
Tariff, to the extent that it exceeds the period of six
nonths prior to the service of the show cause notice nust,
therefore, be struck down.

In our view, the learned judges who delivered the
i mpugned judgnent were in error (in taking the view which
they took on the questions discussed aforesaid, except
regarding linmitation. The | earned j udges have placed
considerable reliance on the new classification of the
Tariff Items in 1985 in considering the true scope of Item
No. 26AA and Item No. 68 as they stood in 1981. In - our
opi nion, this reliance was m spl aced
1033

In the result, the appeal is allowed. The appellant is
liable to pay duty on the goods referred to in the petition
other than the composite units only under Item No. 26AA(i a)
of the First Schedule to the Central Excises | Act and the

duty will be based on the weight after the nmachining carried
out in the factory of the appellant to renove the excess
skin or excess surface steel. Secondly, in respect of the

conposite sets, the appellant is liable to pay duty both
under lItems Nos. 26AA(ia) and 68, but only for a period of
six nmonths prior to the service of the show cause notice.
Looking to all the facts and circunstances of the case,
there will be no order as to costs.

R S. S Appeal al | owed.
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