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ACT:

I ncome-tax Act, 1922, s. 41(1)-Receivers appointed by Court
to ,carry on business of dissolved firmErstwhile partners
acqui escing in carrying on of business by receivers and
receiving from themtheir shares of the profits earned-
Assessment of income of business whether to be on erstwhile
partners as in individuals or as constituting an associ ation
of individual s-Receivers whether an associ ation of | persons
Nature of liability of receivers under's. 41(1).

HEADNOTE

The appellant was a partnership firmconstituted under a
deed April '20, 1955. On a suit for dissolution being filed
by one of the partners and an application being nmade for the
appointnent of a receiver, the Court appointed three
"receivers two of whomwere the erstwhile partners  of the
firm and the third an advocate. The Court-ordered the
receivers to continue the business for ‘the purpose of
winding up with the power to realise the out standings and
di scharge the dues of the firm The profits were to be
divided anmpbng the parties according to terns of the
partnership deed dated April 20, 1955. The business yi el ded
profits in the assessnent years 1958-59 and’ 1959-60. In
response to notices issued to the Inconme-tax O ficer the
receivers filed returns for these years showing 'nit’
i ncome. They showed the profits in section D of the return

They cl ained that the income should be assessed in the hands
of the beneficiaries as they were already assessees having
ot her sources of incone. The Incone-tax officer rejected
the contention and held that the business was carried on by
an ’'association of persons’ and, as such no question of
assessing the individual partners on their share of income
at the rates applicable to themwould arise. The Appellate
Assi stant Conmi ssioner confirmed the order ,of the Incone-
tax O ficer. The Tribunal took the opposite view but the
H gh Court in reference answered the question referred to
it, nanely whether the income "could be assessed on the
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receivers as a association ,.of persons under s. 10 or under

s. 41 of the Act", in favour of the revenue. 1In appeals to

this Court by certificate,

HELD : (i) The fact that there were three receivers was

whol ly irrelevant for the purpose of assessment and did not

make them an association of receivers. In respect of

busi ness profits, all assessnents of tax is done under s. 3
read with s. 10 of the Act. Section 3 inposes the charge
and s. 10 provides for determning the profits and gains of
busi ness. Section 41 does not inmpose any separate charge
but only enpower the Revenue to levy and collect tax due
froma person or persons, fromhis or their representative

The primary liability to pay the tax in the present case was
that of the real owners of the business i.e. the erstwile
partners of the firm There was thus no question of

assessing the receivers as an association of persons. The
receivers were not liable "under s. 10 or s. 41 ,of the
Act"; their liability arose under s. 41 read with s. 10.

[343 E-H, 344 A-B]

(ii) The —control and managenent of the receivers was a
unified one. The receivers had joined in a conmmon purpose
and they acted jointly. Wen they did so they acted on
behal f of the persons-who were the owners of the, business.
The receivers did not and could not have represented the
i ndi vidual interest of the various owners of the business;
t hat

341

woul d have resulted in chaos. The profits Wre earned on
behal f of the persons who had a comon interest created by
the order of the court and were on that account an
"associ ation of persons". [345 B-(

The fact that one of the erstwhile partners bad objected to
the continuance of the partnership could not lead to a
contrary concl usion. Al  the owners of the busi ness
i ncludi ng the person who objected to the continuance of the
busi ness were given nonth by nonth sone amobunts from the
proceeds of the business and none of themhad declined to
receive the sane. They were therefore an "association of
persons” within the neaning of s. 3 of the Act having joi ned
together for the purpose of producing income, profits or
gains. [345 G H, 347 F]

Conmi ssi oner of Income-tax, Ahnmedabad, V. Bal wantr a
Jethalal Vaidya Qs. 34 |.T.R 187, C R Nagappa w:
Comm ssi oner of Income-tax 73 I.T.R 626, Inre B. N Elias
JUDGVENT:

42 | . T.R 115, referred to.

Conmi ssi oner of Income-tax, Bonmbay v. Indira Bal krishna 39
. T.R 546 and Comm ssi oner of I|ncone-tax, Poona v. Bul dana
Distt. Miin Coth Inporters Goup, 42 |I.T.R 172, applied

&

ClVIL APPELLATE JURI SDICTION : Civil Appeals Nos. 294 -and
295 of 1967.

Appeal fromthe judgnent and order dated Novenber 30, 1965
of the Mdras Hgh Court in Tax Case No. 215 of 1962
(Reference No. 120 of 1962).

M C. Chagla, K Srinivasan and T. A Ramachandran, for
the appell it (in both the appeals).

B. Sen, G C. Sharna and B. D. Sharma, for the respondent
(in both the appeal s).

The Judgnent of the Court was delivered by

Hegde, J. These conpani on appeals by certificate under s.
66A(2) of the Indian Income Tax Act, 1922 (in short ’the
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Act’) are directed against the decision of the Madras High
Court in a tax reference under S. 66 (1) of the Act,
relating to the assessnment years 1958-59 and 1959-60.
Messrs. N. V. Shannmugam and Co., a firm was carrying on
busi ness in the manufacture and sale of snuff under a deed
of partnership dated April 20, 1955. |Its partners were S.
P. Ram ah Nadar, Miurugavel Nagar and Shannughavel Nadar. S.
P. Mhan, a mnor had been adnitted to the benefits of the
partnership, his share in the net profits being 1/6th. The
deed of partnership provided that the partnership could not
be dissolved before August 3 1, 1955. But it was open to
the partners to continue the partnership or enter into a
fresh partnership on fresh terns and conditions. On
Septenber 17, 1956, Ram ah Nadar filed a suit in the city
Cvil Court, Madras for-the dissolution of the partnership
2Sup. C/70 8
342
with effect from August 31, 1956 and for taking of accounts.
He also applied for the appointnent of a receiver to take
charge of the business. On Septenber 21, 1956, the Court
appoi nted three receivers tw of whomwere the partners of
the firm nanely Ram ah Nadar and Murugavel Nadar and the
third was an Advocate by name Ram Mohan. The business of
the firm had been stopped from Septenber 1, 1956 to
Septenber 21, 1956. The Court directed the receivers "to
reopen and conduct the snuff business for the purpose of
winding up, wth powers to realise the outstandings and
di scharge the dues of the firm' subject to the follow ng
anmong ot her terns.
Clause 4 : The receivers can carry on the
busi ness of the partnership normally.
Clause 6 : Al parties to have access to the
books of the firm and to the busi ness
premn ses.
Clause 7 : Al parties are entitled to get
information relating to the conduct  of the
busi ness fromthe receivers.
Clause 8 : The profits if any earned from 1-9-
1956 will be treated as an asset of the firm
subject to be divided between the parties in
the manner set out in paragraph 10 of the deed
dated 20-4-1955. The receiver or receivers
shall not be entitled to any share in the pro-
fits for the nanagenent.
Clause 9 : The receivers will-pay every nonth
Rs. 1,5001' to plaintiff, Rs. 1,5001- to the
1st defendant, Rs. 750/- to 2nd defendant and
Rs. 750/- to 3rd defedant by his guardian from
Novermber 1, 1956 (owners of the dissolved
firm.
Sonetime later the court appointed a Conm ssioner for taking
the accounts of the’ firmand for arranging the sale of the

busi ness as a goi ng concern; but no sale took place. 'In the
assessment year 1958-59, the business yielded a profit  of
Rs. 93,739/-. in the assessnent year, 1959-60, there was a
profit of Rs. 1,54,393/In response to a notice from the
I nconme-tax Officer, the receivers filed "nil" returns but
showed the profits earned in the businezs in Section D of
the return. But they asserted that the incone should be
assessed in the hands of the beneficiaries as they are
al ready assessees having other sources of incone. The

I ncome-tax O ficer rejected that contention. He cane to the
conclusion that the business was carried on by an
"association of persons’ and as such no question of
assessing the individual partners on their share of income
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at tile rate applicable to themwould arise, as contended by
343

t he receivers. The Appellate Assi st ant Conmi ssi oner
rejected the appeal of the assessees and confirmed the order
of the Incometax Oficer; but on a further appeal, the

Tribunal came to the conclusion that the profits earned
should be assessed to tax in the hands of the individua
partners at the rates applicable to, them At the instance
of the Conmi ssioner of Inconme-tax, Madras, the Tribuna
submitted the follow ng question under s. 66(1) of the Act
for the opinion of the Hi gh- Court
"Whet her the incones of the business in snuff
could be ‘assessed on the receivers as an
associ ati on of peisons under s. 10 or under s.
41 of the Act."
The High Court answered-that question in favour of the
Revenue.
The real point in controversy between the Revenue and the
assessees’ is whether the profits earned in the business
shoul d be considered as profits earned by an "associ ati on of
persons’ , " or whether it shoul d be considered as having been
earned by individuals. The receivers appointed by the court
were merely the representatives of the real owners of the

business i.e. the erstwhile partners of the firm The
primary liability 'to pay the tax due was, that of the rea
owners. The tax nmamy be levied and Trecovered from the
Receivers wunder s. 41 ( 1) of the Act. To borrow the

expression from the Incone-tax Act, 1961, they are only
representative assessees. The fact that there were three
receivers did not makethere an-association of receivers.
The three receivers jointly represented the real owners.
The circunstance that there were three receivers was. wholly
irrelevant for the purpose of the assessnent. There was no
guestion of assessing the receivers as an "association of
persons”. The real question is whether the Persons whomthe
receivers represented constituted an "associ ation of
per sons”. Further in respect  of business profits,-,al

assessnent of tax is done under s. 3 read with s. 10 of the
Act . Section 3 inmposes the charge and s. 10 tothe ~extent
rel evant for our present purpose provides that tax shall be
payabl e by the assessee under the head "Profits and gai ns of
busi ness” in respect of the profits or gains of business
carried on by himsubject to the allowances allowed  under
sub-s. (2) of that section. Section 41 enpowers the Revenue
to levy the tax that coul d-have been levied on the person
who earned the profits on one or the other of hi s
representatives nmentioned in that section and recover the
same fromthat representative "in the |ike nmanner and to the
sanme anmpunt as it would be | eviable upon and recoverable"
from the person on whose, behalf such profits are.

recoverable and all the provisions of the Act shall @ apply
accordingly. Section 41 of the Act does not inpose any
separate charge. It only empowers the Revenue to |evy and

collect a tax due froma person or persons, from his or
their representative. Hence there-.

344

is no question of either the receivers being an "association
of persons" or their being liable "under s. 10 or s. 41 of
the Act". The liability of the receivers arose under S. 41
read with S. 10. The Tribunal wanted the opinion of the
Hi gh Court on the question whether the profits in question
shoul d be considered to have been earned by an "association
of persons" or by individuals. W shall proceed to answer
that question.

M. M C. Chagla, |earned Counsel for the assessee contended
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that the liability of receivers is co-extensive with that of
the beneficiaries and cannot in any case be a larger or
wider liability. |If the assessnent is made on a receiver
what ever the nature of the profit, whatever the node of
conpuation, his liability to pay tax nust be determined in
accordance with s.41 of the Act; that section is mandatory;
the tax payable by himon the profits earned can only be
ascertained in accordance with the special provisions laid
down in that section; it is not open to the departnent to
ignore the provisions of s.41 and levy tax on receivers in
the same way as on assessee who does not fulfil the
character of a receiver. According to the Counsel when an
assessnent i s nade under s.41 of the Act, it nust be done

under one of the heads nmentioned in Chap. |IIl of the Act
and the provisions laid down with regard to conputation of
the incone-tax nust be carried out; Section 41. wll come
into play after -the incomes has been so conputed. In

support- of this contention, he relied on the decision of the
Bonbay Hi'gh Court in Comm ssioner of Income-tax, Ahnedabad
v. Balwantrai Jethal al Vaidya and ors. (1) which decision has
been approved by this Court in C° R ~Nagappa v. Commi ssioner
of Income Tax. ( 2 ) Proceeding further the Counsel urged
that the assessment of the receivers should have been on the
same basis as the erstwhile partners of the firmwould have
been assessed in/ respect of the profits in question

According to him the business in question could not have
been conducted by the erstwhile partners as an "association
of persons". He urged that the erstwhile partners of the
firm were fighting anongst thenselves; sone of them wanted
to carry on the business while one of themwanted to close
down the same. Hence they could not have carried on the
busi ness as an "association of persons®™. He urged that an
"associ ation of persons" as used in s.3 of the Act neans an
association in which two or nmore persons-voluntarily join in

a 41 conmon purpose” or "common- action". He further urged
that in a business said to be carried on by an ™"association
of persons", there nust be unity of control and wunity of

nmanagenent; as no such unity existed anobngst the ‘erstwhile
partners of the firm it cannot be said that the receivers
represented an "associ ation of persons".

(1) 34, I.T.R 187.

(2) 73, I1.T.R, 626.

345
W& are unable to accede to the contentions of the |earned
Counsel for the assessee. It is not denied that the

business was <carried on by the receivers on behalf of
erstwhile partners of the firmand that considerable profits

were earned from the business. The control and the
managenent of the business was in the hands of, the
receivers. That control and nanagenent was a unified one.

The receivers had joined in a conmon purpose and they actd
jointly. Wen they did so they acted on behalf ‘of the
persons who were the owners of the business. The receivers
did not and could not have represented the individua
interest of the various owners of the business. |If they had
done so there would have been chaos in the business. The
profits to which those owners lay claimand which they were
not averse to pocket, were earned on behalf of an
"associ ation of persons". The profits were earned on behal f
of the persons who had a comon interest creatd by the order
of the Court and were on that account of an "association of

persons”. The existence of specific or defined interest in
the profits did not make the earning any the less by an
"association of persons’. Liability to tax depends upon the

earning of profits by a unit and not upon the ultimte
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division of the profits. The expression "association of
persons” is not defined in the Act. At one stage, there was
conflict of judicial opinion about the true nmeaning of that
expressi on. That conflict can now be said to have been
settled by sone of the decisions of this Court to which we
shall refer presently.

In Conmi ssioner of Inconme-tax, Bonbay v. Indira Ba
krishna(l) this Court accepted the observations of Sir
Harold Derbyshire C.J. inlInre B. N. Elias and ors. (2).
that the words " associate" means "to join in comon purpose
or to join in an action". Therefore "association of
persons” as used in s. 3 of the Act neans an association in
which two or nobre persons join in a conmopn purpose or conmon
action, and as the words occur in a section which inposes a
tax on inconme, the association nust be one, the object of

which is to produce inconme, profits or gains. It is true
t hat in the instant ~case before the receivers wer e
appoi nted,. one of the erstwhile partners objected to the

continuance of the partnership.” But there is nothing in the
record to show that he objected to the continuance of the
busi ness. Al l-the same we shal |l assume that he did not want
at that stage that the business should be continued. But in
fact business was continued in pursuance of the orders of
the Court. Al the owners of the business including the
person who objected tothe continuance of the business were
gi ven, nonth by nonth, sone anpunts fromthe proceeds of the
busi ness. It was not said that any of them declined to
receive the sane. That neans all of them acquiesced in the
conti nuance of

(1) 39, |I.T.R b546.

(2) 3, I.T.R 408.

346

t he business. Each one of the assessees wants to share the
profits earned on behalf of all of thembut when it cones to
the question of paying tax, they want to deny that the
busi ness was conducted on behalf of all of them It is true
considerations of equity are ‘irrelevant in interpreting
taxing provisions but while considering the question who
carried on a business, the course of conduct of the
concerned parties is relevant. On the facts proved, it
must’ be held that in law the erstwhile partners of the firm
carried on the business through their representatives.

In Mhamad Noorullah v. C 1. T. Madras(1l) this Court had to
consi der whether the assessnent in that case was rightly
nmade on an "association of persons". Therein, 0, a
Mohamaden who was carrying on the business of nanufacture
and sal e of beedies of a particular brand, died intestate on
Decenmber 17, 1942 leaving as his heirs, N, a son by his
predeceased wfe, L his widow and his four children by L.
The widow L and one D carried on the business after the
death of O N, through his next friend, applied for leave to
sue for partition in fornma pauperis and pending  these
proceedi ngs on March 17, 1943, two advocates were appointed
as joint receivers of all the properties of 0, by consent of
all the parties. The consent on behalf of the mnor was
given by his next friend. The widowlL filed another suit
for partition on My 10, 1943 but applied for t he
conti nuance of the joint receivers. N  opposed the
application on the ground that h.-. wanted different persons
to be appointed as receivers. By an order dated My 25,
1943, the Court ordered the continuance of the joint
receivers. The receivers continued in charge of t he
busi ness till Novenber, 1946 when the business was put up
for sale by auction and was purchased by N. The Income-tax
Oficer assessed the profits of the business for the
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cal endar years 1943-46 in the, hands of the receivers as the
income of an "association of persons" consisting of the
heirs of O The Appellate Assistant Commi ssioner as well as
the Tribunal upheld the finding of the Income-tax Officer.
On a reference under s.66(1) of the Act, the Hi gh Court
agreed with the view taken by the authorities under the Act.
This Court upheld the view taken by the H gh Court. Thi s

decision was tried to be distinguished by M. Chagla on the
ground that in that case all the parties had consented to
the appointnent of the receivers. None of the heirs of the
deceased owner of the business wanted to break the unity of
the business or its continuity and the business was of such
a nature that it could not be carried on without consensus;
therefore, the continuance of the business by the receivers
was rightly considered as continuance of business by the
heirs of the deceased. According to the Counsel such was
not position in the present case. For the reasons already
stated, we

(1) 42, I'.T.R 115:

347

see no nerit-in that contention. W have earlier cone to
the concl usi on that the business was continued with consent
of all the owners. Hence for the purpose of this case it is
not necessary to go into-the question as to what woul d have
been the position it the business had been conti nued
wi t hout the consent of all the owners. The facts of this
case directly fall within the rule laid down by this Court
i n Conmi ssi oner of | ncone-Tax, Poona v. Buldana Distt. Min
Cloth Inporters Goup(l). The facts of that case were : In
1945, the Deputy Conm ssioner  of Bul dana evol ved. a schene
for the distribution of cloth-in his district and, with the
sanction of the C. P. Governnment appointed a group  of four
persons as sole agents for the inport-of cloth frommlls in
various places in India and for its distribution to
retailers. For different periods the group which inported
cloth was differently constituted. - H & Co., which was a
conmon nenber maintained the books relating to the business.
Every time there was a change in the constituents of the
group, a separate set of books was nmmintained and the
profits from those enterprises were divided between the
various persons who forned the group at the material tinme.
The Appel | ate Tri bunal f ound t hat the i mport, and
distribution of cloth was done on a joint basis, the
purchasers were joint, so were the sales and the profits
were ascertained on a joint basis and then -distributed
according to the capital contributed by each nenber of the

group. This Court held that the group was an "association
of persons” and could be assessed on its profits as such to
i ncome-tax and excess profits tax. It further held that it

made no difference that the business was carried on  because
the Deputy Commi ssioner of the district had appointed the
menbers constituting the group to inport and distribute the
cloth. Therein the nenbers of the group did not voluntarily
join the group. They were put together by the Deputy
Conmi ssioner and asked to act together, which they did.
Simlar is the position in the present case.

For the reasons nentioned above, our answer to the question
referred is that the profits in question were earned from a
busi ness carried on by an "associ ati on of persons”.

In the result these appeals fail and they are dismissed with
costs. One hearing fee.

G C Appeal s di sm ssed
(1) 42 1. T.R 172.
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