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CASE NO. :
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State of Jammu & Kashmir & Os.
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BENCH
CJlI, S.B.Sinha & S.H Kapadi a.

JUDGVENT:
JUDGMENT

Wth CA Nos.3735/2002, 3736/2002
3737/ 2002, 3738/ 2002 and 3739/ 2002

S.B. SINHA, J :

| NTRODUCTI ON

These six appeal s invol ving conmon questi ons
of law and fact were taken up for hearing and are
bei ng di sposed of by this common-judgnent.

BACKGROUND FACTS:

Under the Health Mnistry of the State of
Jammu and Kashmir there are two different
departnents, medi cal health and nmedical education
The enpl oyees working in those departnents are
borne on separate cadres. The Respondents 3 to 10
before the Hi gh Court were appointed as ad hoc
lecturers in nedicine in the nmedi cal education
department by the State of Jammu and Kashmir. No
recomendati on of the Jammu and Kashm r Public
Servi ce Conmm ssion was obtained therefor. The
sai d ad hoc appoi ntnents were set aside by this
court in Jamu and Kashmr Public Service
Conmi ssion Vs. Dr.Narender Mhan & Ors. reported
in 1994 (2) SCC 630 wherein the State was directed
to refer the vacancies to the Conm ssion and nake
appoi ntnents in terms of the reconmendati ons made
by it in that behalf. Pursuant thereto and in
furtherance thereof, an advertisenent was issued
by the Comm ssion for some posts of Lecturers on
or about 8.3.1994 in the Health and Medica
education department. The educati ona
qualification prescribed therefor was
"M D. (Medi cal / general nedical) MCRF, FRCP
Speciality Board of Internal Medical (USA) or an
equi val ent qualification in the subject with
experi ence as Regi strar/ Tut or/ Denonstrator/ Tut or
or Senior Resident for a period of two years in
the discipline of Medicine, in a teaching nedica
institution recognised by the Medical Council of
I ndi a. The notification issued by the Public
Servi ce Conmi ssion further stipulated that the
candi dat es who possessed any experience in the
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line, any distinction in sports/ganes, NCC
activities should furnish certificate, along with
the application, to that effect.

It is not in dispute that the appointnent in

the posts of Lecturers was governed by a statutory
rule called Jammu & Kashmr Medical (Gazetted)
Service Recruitnent Rules, 1979 (for short, 1979
Rul es; Rule 8 whereof reads thus:-

"8. Method of recruitnent: Wile making
sel ections. -

(1) to the posts in the teaching w ng of
the service, the Commi ssion/

Depart ment Pronotion Conmittee shal

have regard to thefoll ow ng,

nanel y, -
(a) Academ c qualifications of the
candi dat es;

(b) Teachi'ng experience;
(c) Resear ch experience; and
(d) Previous record of work, if

any."

The Public Service Comm ssion, however,
franed a rule in the year 1980, known as Jamu &
Kashm r Public Service Comm ssion (Business &
Procedure) Rules, 1980 (for short, 1980 Rules )
al t hough there did not exist any provision
therefor. Rule 51 of 1980 Rules is as under: -

"Rule 51. The assessment at an
i nterview shall be based on the follow ng
principl es: -

.. 25 Marks

A Performance of the candidate in the
Vi va voce test
... 100 Marks

B. Academ ¢ Merit \026
(i) Percent age of marks obtained in
the basic (i.e., mninmm
qualification prescribed for the
post
(ii) H gher qualification than the
basi ¢ (m ni mun) prescribed for
the post such as Diplom or
Degree in the concerned
Speci al i ty/ Superspeciality/
Subj ect/ Di sci pli ne-
(a) Di pl oma\ 026 2 Marks]subject to
(b) Degree - 5 Marks]a maxi mum of

15 nmarks
C. Experi ence acquired by the candi date

in the concerned Speciality/
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Super speci al i ty/ Subj ect/ Di sci pline

(i) exceeding 1 year
but not 2 years ...2 marks
(ii) for excess

2 years - for every full year
1 mark subject to a

total of 5 marks

i ncl udi ng t hose under

(i)

D. Sports/ Gane :

Di stinction in sports/ganes (i.e.
representing a University, State or
Regi on in any Sports/ Ganes.

.. 3 Marks
E. Distinction in NCC activities (i.e.
havi ng held the rank of Junior Under
O ficer or Senior under officer or
havi ng passed the top grade
certificate exam nation of NCC).
...2 Marks
Total Ato E ...140 Marks"

The Commi ssion interviewed the candi dates in
terms of Rule 51 aforenenti oned.

Upon taking the vice voce test and

considering the materials on records, the public
Servi ce Conmm ssion made reconmendati ons pursuant
to or in furtherance whereof, the Respondent Nos. 3
to 10 were appointed by the State.

Wit Petitions before the H gh Court:

Questioning the validity of the Rule 51 of

1980 and consequently the sel ecti on and
appoi nt nent of the Respondents No.3 to 10, a wit
petition was filed by Shri |nder Parkash Gupta,
inter alia, contending therein that the
Respondents No.3, 6 & 9 were not eligible to be
consi dered for appointnent to the said posts as
they did not possess requisite experience of two
years as Registrar/Tutor. It was further alleged
that the Respondent No.10 at that tinme was
overage. Further contention of the wit
petitioner was that his research work, experience
and publications had not been taken into

consi deration by the Conmission. |In particular
hi s hi gher qualification of DDM had not been

gi ven due wei ght age.

It was al so urged that keeping in viewthe
decision of this Court in J & K Public Service
Conmi ssion V. Dr. Narender Mhan [1994 (2) SCC
630] wherein the appoi ntnments of Respondent Nos. 3
and 10 as ad hoc Lecturers have been quashed, the
purported experience gained by themin the said
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capacity could not have been taken into

consi deration by the Comm ssion. The selection
nmade by the Conmi ssion was said to be arbitrary
and illegal as the criteria laid down in Rule 51
of 1980 Rul es had been applied to assess the nerit
and suitability of the candidates ignoring Rule 8
of 1979 Rul es whereby and wherein eligibility
criterion and nethod of recruitnment were laid
down.

A further contention was raised by the said
wit petitioner to the effect that 100 marks
earmarked for viva voce test in Rule 51 is
unr easonabl e and excessi ve.

The State of Jammu & Kashmir did not file any
counter affidavit but Public Service Comm ssion
did. The private respondents also filed their
counter affidavits.

The writ petition having regard to the

i mportance of the questions involved was referred
to a Full Bench for its decision. The Full Bench
by its judgment dated 30.7.1999 passed in SWP

No. 211 of 1994, for all intent and purport
accepted the mmjor contentions raised on behal f of
the wit petitioner/appellant holding:-

"1 The Conmi ssion has the
conpetence and jurisdiction to
frane rules for conducting its
busi ness such as Rul es 1980;

2. Rule 51 of Rules 1980 should be
re-framed by the Comm ssion in
accordance with the observations

made in the course of this

j udgrent .

3. The sel ection of sel ected
candi dat es made by the

Conmi ssion is not disturbed
subject to the relief granted to
the petitioner;

4. The petitioner shall be treated
to have been sel ected and pl aced

in the select panel above

respondents 3 and 9 who in turn

shal | be the sel ected candi dates

in the select panel after

respondent no.4 and the

petitioner. The petitioner shal
further be entitled to al

consequential service benefits."

The wit petitioner, Inder Parkash Gupta has

filed an appeal thereagainst which has been marked
as C. A No.3734/2002 and the State has filed an
appeal which has been marked as 3736/ 2002.

One Dr. Vinay Rampal who was not a party in
the wit petition has filed an appeal which has
been marked as C. A No. 3735 of 2002 agai nst the
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j udgrent .

An order of Jammu & Kashnmir Hi gh Court passed

by a | earned single Judge dated 5.5.1997 in a
batch of wit petitions which were disposed of
followi ng the Full Bench decision of this Court is
the subject matter of other three appeals. A
further contention was raised in the said wit
petitions to the effect that even assunming Rule 51
of 1980 Rules to be valid, as it prescribed
certain marks to be allotted, the same shoul d be
allotted to the superspeciality post which the
concerned person had been holding and not his
experience in any other capacity. The said
appeal s are nmarked as Civil Appeal Nos.3737/2002,
3738/ 2002 and 3739/ 2002.

[t is not in dispute that the Public Service
Conmi ssi on proposed a select list of 16 candi dates
for appointnent. ~Dr.Inder Parkash Gupta's nane
appeared at Sl-'No. 13 therein. The private
respondent s whose nanes appeared at SI.No.3 to 10
of the select list were appointed. Two posts were
kept in abeyance as the matter regarding
reservati on was pending before the State
Gover nment .

It, however, stands admitted that during the
pendency these appeal s the proceedings the State
of Jammu & Kashmr issued a notification dated
22.5. 2002 whereby and wher eunder the appellant
herei n I nder Parkash Gupta was given pronotion in
terns of the judgnment of the H gh Court but the
same had been applied prospectively and w thout
gi ving any nonetary and seniority benefits to Shr
Gupt a.

H gh Court Judgnent:

The Hi gh Court having regard to the pleadings
of the parties and subni ssions nade before it
fornmul ated the foll owi ng questions: -

"1. Whet her the Commi ssion has the
conpetence and jurisdiction to frane
the Jammu and Kashmir Public Service
Commi ssi on (Conduct of business and
Procedure) Rules, 19807

2. Whet her the sel ection nmade applying
criteria prescribed under Rule 51 of

the Rules (supra), has the effect of
ignoring Rule 8 of the Jammu &

Kashm r Medi cal (Gazetted) Service
Recruitment Rul es, 1979, which

prescribes the statutory method of
recruitnment to the posts in teaching

Wi ng?

3. Vet her the experience as ad hoc
| ecturer can be counted as

experience gai ned as Registrar/

Tut or, Denonstrator/Tutor or Seni or

Resi dent/ Tutor to neet the

requi rement of statutory eligibility
condition to seek consideration for
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sel ection and appoi ntrent as

| ecturer?

4. Whet her 100 nar ks earnarked for viva

voce test and 40 marks for record as
per the criteria contained in rule
51 (supra), are excessive and
capabl e of turning the nerit into
denmerit in view of the judgnents of
the Supreme Court and thus Rule 51
needs re-consideration?

5. Wet her the sel ection of respondents
6 to 10 and particularly of

respondents 3,6,9 & 10 i's bad being

not in accordance with the statutory

met hod of selection and is al so the

result of arbitrary selection?"

As regard question No.1l, it was answered in

the negative stating that although no such power
is expressly conferred upon the Conmmi ssion but
proceeded to hold that the Conm ssion had the
conpetence and jurisdiction to frane such

regul atory procedural rules for conduct of its own
busi ness and this power is inpliedly granted by
the enactnment. As regard question No.2, the H gh
Court was of the opinion that Rule 8 of 1979 Rul es
prevail ed over Rule 51 of 1980 Rul es hol di ng that
no additional qualification can be attached or
added to the prescribed eligibility qualification
or nmethod of selection by the Comm ssion hol ding: -

"Thus, the Comm ssion has not properly
foll owed and applied the met hod of
selection relating to the service, while
maki ng sel ection, prescribed under rule 8
of Rules 1979."

As regard the eligibility of the Respondents
3, 6 &9, the High Court noticed that the said
respondents did not possess requisite experience
observing that the Conmi ssion did not specifically
explain as to how these Respondents were said to
have possessed two years experience as Registrar
Denonstrator or a Senior Resident. |t was held:-

"Respondent No.3 Dr.Jaipal Singh, is
havi ng experience as Registrar only of 22
nont hs wher eas Respondent No. 9

Dr.Jati nder Singh is having experience of
20 nmont hs 27 days which is less than two
years."

As regard the question No.4, the Hi gh Court
answered the sane in the affirmative relying on
various decisions of this Court. It was held that
i n Engi neering Service there is no such rule
providing statutory nethod of selection as is
found in Rule 8 of 1979 Rul es hol ding: -

"Rul e 51 providing 100 narks for viva
voce against 40 for record, makes a
departure and is apparently contrary to
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the law | aid down by the Suprenme Court
and necessitates re-consideration of Rule
51 for the added reason that there is no
consensus of judicial opinion rendered in
Abdul Wahid Zargar’s case vis-‘-vis the
judgrments of the Supreme Court that marks
for viva voce test could exceed the marks
assigned for record/academic nerit, where
the selection is nmade on the basis of
interview al one. There is another reason
al so that Rule 51 has not taken care of
Rul e 8 of Service Rules 1979, consequence
whereof is that the statutory nethod of
sel ection has not been conprehensively
foll owed and adopted inthe rule. For
these reasons Rule 51 is required to be
recast."”

Wi | e answering question No.5, the H gh Court
noti ced that no marks had been assigned for the
resear ch experience, publications or previous
record of work, which could not be ignored as
there was a statutory obligation upon the
Conmi ssion to make sel ection according to the
statutory rules governing the service and further
noticing that the Respondent Nos.4, 5 &7 (nanely,
Masood Tanvir Bhat, Sanmi a Rashid and Parvez Ahmed
Shah) coul d not secure any nmark out of the 15
mar ks as they did not possess the requisite
research experience etc. and were not found
entitled thereto but despite the sane had been
sel ected as higher nmarks were allotted to themin
the viva voce test. It was held: -

"It is established fromthe record that
the sel ection has been based upon 15
marks for record (as 25 marks coul'd not
be utilised) and 100 marks for interview
The clai m of the respondent- Conmi ssion
that 40 narks have been taken into

consi deration for record while applying
Rule 51, is not forthcom ng fromthe
record mai ntai ned by the Conmi ssion

The Petitioner is adnmttedly possessed of
the higher qualification and record of
research experience, publications etc. in
conparison to the other selected

candi dates. Respondents 3 and 9 are not
havi ng any such record. The petitioner
has been assigned m nimum marks in the

vi va voce which has down-graded himin
the merit list of the candi dates supplied
to the court even though he is DM The
Comm ssion has turned the nerit of the
petitioner into de-nerit by giving

m ni mum marks. .. "

Despite such findings, the H gh Court refused

to set aside the entire selection on the prem se
that the sane had been made | ong ago and one of
the respondents had been pronpoted and proceeded to
di spose of the wit petition with the directions
as noticed herei nbefore.
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Submi ssi ons:

M.Ranjit Kumar, |earned counsel appearing on
behal f of the appellant would submit that Rule 51
of 1980 Rules franed by the Public Service

Conmi ssion is not statutory in nature. He would
urge that keeping in view the advertisenent

i ssued, the Conm ssion was bound to scrupul ously
conply with the requirenents as regard
qualification etc. and should have strictly
applied Rule 8 of 1979 Rules which is admttedly
statutory in nature. The Learned Counsel would
further contend that as the Commi ssion had no
jurisdiction to frame such rules, the same should
have been declared ultra vires by the Hi gh Court.
M.Ranjit Kumar woul d urge that- Section 133 of the
Jammu and Kashm.r Constitution which is in pari
materia wth Article 320 of Constitution of India
clearly provides that only in certain situations
the CGovernor can franme regulations as a result
wher eof the necessity to consult the Comi ssion
may be done away with. The Rules framed by the
Public Service Commi'ssi on does not al so satisfy
the test laid down /in the proviso appended to
Section 133 of the State Constitution or for that
matter Article 320 of the Constitution of India
and in any event the sane having not been |aid
before the Legislature as is mandatorily required
under sub-section (4) thereof, the selectionheld
pursuant to or in furtherance of Rule 51 of 1980
Rul es nmust be held to be wholly illegal and

wi t hout jurisdiction.

The Learned Counsel Kumar would argue that

having regard to the findings arrived at by the

Hi gh Court, the wit petition could not have been
di sposed of in the manner as was sought to be done
i nasmuch as sonme of the private respondents
admittedly did not have the requisite
qualification or experience to be appointed.
Merit of the appellant, it was contended, having
admttedly been turned into denerit as was found
by the High Court, relief by way of solace given
to the appellant by placing himrespondent No.6 &
9 nust be held to be insufficient and he, in any
event, deserved to be placed above sone ot her
respondents in view of the fact that he had not
been assigned 5 marks for higher qualification

In any view of the matter, awarding of 100 marks
in viva voce exam nation out of the total 115
marks (as no marks have been awarded for acadenic
nmerit) was bad in | aw

The | earned counsel would further submt that

as sonme of the respondents did not have two years’
experience and as adnmittedly Respondents No.3 to 5
di d not have any higher qualification, there was
no reason as to why the entire sel ecti on was not
set aside. Lapse of time in selection of the
candi dates may not itself be sufficient ground to
uphol d his selection, the | earned counsel woul d
urge, having regard to the seniority of the
petitioner and further having regard to the fact
that all the private parties being in the service




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 9 of 12

of the State, they could only be reverted back to
their parent departnents and woul d not be out of
j ob.

M. Anis Suhrawardy, |earned counse

appearing on behalf of the State of Jammu and
Kashm r, on the other hand, would submt that
keeping in view the fact that appellant |nder
Par kash Gupta had al ready been pronoted and
furthernore in view of the subsequent event this
Court should not interfere in the matter.

No submi ssion was nmade on behal f of any ot her
parties to the appeals.

Anal ysi s:

Section 133 of the Jammu & Kashmir Medica
(Gazetted) Service Recruitment Rules, 1979
admttedly were issued under Section 124 of the
Jammu and Kashm r~ Constitution which is in pari
materia with Article 309 of the Constitution of
India. The said rules are statutory in nature.
Public Service Commi ssion is a body created under
the Constitution. Each State constitutes its own
Publ i c Service Comm ssion to neet the
Constitutional requirenment for the purpose of

di scharging its duties under the Constitution
Appoi ntrrent to service in a State nust be in
consonance with the constitutional provisions and
in conformty with the autonomy and freedom of
executive action. Section 133 of the Constitution
i nposes duty upon the State to conduct exani nation
for appointnment to the services of the State. The
Public Service Commission is also required to be
consulted on the matters enunerated under Section
133. Wil e going through the sel ection process
the Conmi ssion, however, nust scrupul ously follow
the statutory rules operating inthe field. It
may be that for certain purposes, for exanple, for
t he purpose of short-listing, it can lay dowmn-its
own procedure. The Comm ssion, however, nust |ay
down the procedure strictly in consonance with the

statutory rules. It can not take any action which
perse would be violative of the statutory rules or
nmakes the sanme inoperative for all intent and

purport. Even for the purpose of short-Ilisting,
the Conmmi ssion cannot fix any kind of cut off
marks. [See State of Punjab & Ors. vs. Manjit
Singh and Os. [2003 (11) SCC 559].

Rul e 8 mandates that while selecting the
teaching wing of the service, the Comi ssion nust
have regard to the academ c qualification of the
candi dat e, teaching experience, research

experi ence and previous record of work, if any.

Rul e 8 does not speak of any viva voce test.

It, however, appears that so far as academic
qualification is concerned, the same had been | aid
in the advertisenment and the requirenent of M D.
(Medi cal / General Medical), MCRF, FRCP, Speciality
Board of Internal Medicine (USA) or an equival ent
qualification of the subject. So far as the
teachi ng experience is concerned, two years

experi ence as Regi strar/ Tut or/ Denonstrator/ Tut or
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or a Senior Resident in the discipline of nedicine
in a recogni sed teaching nedical institution
recogni sed by the Medical Council of India was
speci fi ed.

So far as the teaching experience is

concerned, the Commi ssion awarded nmarks to those
who had even | ess than two years experience. ne
mark was to be awarded for every full year of
experi ence subject to a total of 5 marks.

Sports/ Ganes distinction in NCC activities had

al so been taken into consideration which were not
the criterion prescribed under the 1979 Rul es.
There is nothing to show that any mark was awar ded
inrelation to the previous record of work, if
any.

In its judgnent, the H gh Court did notice

that in awarding marks for mnimum qualification
prescribed for the post, the Conm ssion did not
award any mark at all to sone respondents. |It,
therefore, for all intent and purport had

consi dered the candi datures of the candidates only
on the basis of 110 marks. If the marks awarded
for sports/ganes and NCC activities are excl uded
as they are beyond the purview of Rule 8; and as
it fixed 100 narks for viva voce test, a clear
case of breach of the Statutory Rules had been
made out. \Wile the appellant had been given

m ni mum marks in the viva voce test, the other
respondents who even did not fulfill the requisite
criterion were awarded hi gher narks.

The Hi gh Court, in our opinion, was correct

in holding that Rule 51 providing for 100 marks
for viva voce test against 4o for other criteria
is contrary to law |l aid down by this Court.

[ See Union of India and Anr. Vs.

N. Chandrasekharan & Ors. [ AIR 1998 SCC 795 ],
Indian Airlines Corporation Vs. Capt. K. C. Shukla &
Ors. [1993 (1) SCC 17], Anzar Ahmad Vs. State of
Bi har and Ors. [ 1994 (1) SCC 150] and Satpal and
Os. Vs. State of Haryana and Ors. [1995 Suppl

(1) SCC 206]

It is true that for allocation of marks for

viva voce test, no hard and fast rule of universa
application which woul d neet the requirenents of
all cases can be |aid down. However, when

all ocation of such mark is made with an intention
whi ch i s capabl e of being abused or misused inits
exercise, it is liable to be struck down as ultra
vires Article 14 of the Constitution of India.

[ See Jasvinder Singh & Os. Vs. State of J &
K and Ors.[2003 (2) SCC 132], Vijay Syal and Anr.
Vs. State of Punjab and Ors. [2003 (9) SCC 026401].

It is also trite that when there is

requi rement of consultation, in absence of any
statutory procedure, the conpetent authority nmay
followits own procedure subject to the conditions
that the same is not hit by Article 14 of the
Constitution of India.
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[ See Chairman & MD, BPL Ltd. Vs. S.P.G@iruraja
and Ors. [2003 (8) SCC 567]

We woul d proceed on the assunption that the

Conmi ssion was entitled to not only ask the

candi dates to appear before it for the purpose of
verification of records, certificates of the

candi dat es and ot her docunents as regards
qualification, experience etc. but could al so take
viva voce test. But narks allotted therefor
shoul d i ndi sputably be within a reasonable Iimt.
Having regard to Rule 8 of 1979 Rul es hi gher marks
for viva voce test could not have been allotted as
has rightly been observed by the High Court. The
Rul es nmust, therefore, be suitably recast.

The Hi gh Court assigned sufficient and cogent
reasons in support of iits conclusi ons which have
been noticed by us hereinbefore. W agree with the
sai d reasonings.

The only question which survives for
consi deration is what woul d be the neaning of the
"post’ contained in Rule 51 (b)?

In our opinion, a higher qualification than
the basic (mnimm prescribed for the post would
evidently nmean the departnent of superspeciality
for which the appointnent was made and not any
ot her superspeciality.

Concl usi ons:

Havi ng held so, the question which remains to
be deternmined is as to what relief should be
granted to appellant herein

VWi le issuing the Notification dated

22.5.2002 the State evidently did not fully conply
with the judgnent of the H gh Court. The

appel lant in view of the judgment of the High
Court was not only entitled to be placed in the
sel ect panel above Respondent Nos.3 and 9 but al so
shoul d have been given all consequential service
benefits which would include nonetary benefits,
seniority etc.

In ordinary course we would have all owed the
appeal but we cannot |ose sight of the fact that
the sel ections had been nade in the year 1994. A
val uabl e period of 10 years has el apsed. The
private respondents have been working in their
posts for the last 10 years. It is trite that
with a viewto do conplete justice between the
parties, this Court in a given case nay not
exercise its jurisdiction under Article 136 of the
Constitution of India.

[ See Chandra Singh and Ors. Vs. State of
Raj ast han and Anr. [ 2003 (6) SCC 545], M P.Vidyut
Karanchari Sangh Vs. MP. Electricity Board [ JT
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2004 (3) SC 423] and State of Punjab & O's. Vs.
Savinderjit Kaur [JT 2004 (3) SC 470]

We are, therefore, of the opinion that the
interest of justice would be subserved if the
State is directed to fully conply with the
directions of the H gh Court by giving al
benefits to the appellant herein including
nonetary benefits and seniority by placing himin
the select |ist above Respondents 3 and 9. W
further direct that if any respondent has been
promoted to the higher post in the nmeantine the
sanme woul d be subject to our aforenentioned
direction. Necessary order in this behalf nust be
passed by the State.

These appeal s are di sposed of accordingly.
The cost of the appellant herein shall be borne by
the State of Jammu and Kashmir quantified at
10, 000; we hope and trust that the State of Jamu
and Kashmir as al so Jammu and Kashmir Public
Servi ce Comm ssion shall nake all endeavours to
see confidence in the Statutory Bodies restored,
and they woul d henceforth conply with | ega
requirenents strictly and scrupul ously.




