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ACT:
Hereditary Mlitary Pension--Bachat--R ght to recei ve
guaranteed by Kal anbandis issued by Rulers of GOnalior--If
can be termnated by executive order--Kalanbandis: i f
exi sting | aw - Kal anbandi s of 1912 and 1935
(Gnalior)--Constitution of India, Art. 372.

HEADNOTE:
The appellant was the recipient of a hereditary nilitary
pension called Bachat granted by the Rulers of Gaalior to
his ancestors in recognition of mlitary service. The right
to receive the said pension was recognised by the
Kal ambandis of 1912 and 1935 issued by the said Rulers.
Wen Gmalior integrated with Indore and Malwa in 1948 to
forma union, s. 4 O

122
958
Act No. 1 of 1948 provided for the continuance of all | aws,
ordi nances, rules and regulations having the force of lawin
the covenanting states. After the fornmation of the State of
Madhya Bharat under the Constitution, the CGovernnent of that
State, which remained liable to pay the said pension, by an
executive order, terminated the right. The appellant noved
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the H gh Court against the said order under Art. 226 of the
Constitution. and his case was that the right to receive the
said pension, having been statutorily recognised by the
State of Gwalior, could not be extinguished by an executive
order. The Full Bench of the High Court held against him
The question was whet her the Kal anbandis of 1912 and 1935,
on which the appellant rested his case, were existing |aw
within the neaning of Art. 372 O the Constitution.

Hel d, that the question nmust be answered in the affirmative,
No distinction could be nade between an executive order and
a legislative command nmade by an absol ute nonarch, such as
the Rulers of the Indian State of Gnalior were, since they
have the sane force of |aw, passed in whichever capacity
they may be, and govern the rights of the subjects.
Aneer-un-Ni ssa Begumv. Mhboob Begum A l1.R 955 S.C. 352
and Director of Endowrents, Governnent of Hyderabad v. Akram
Ali, Al.R 1956 S.C. 60, referred to.

Consequently, —even supposing that the Kalanbandis did not
amount to a quanun-or |law technically so called, they would
neverthel ess be orders or regul ations having the force of
law in the State at the naterial tinme and woul d be existing
[aw wi thin the neaning of Art. 372 O the Constitution
Edward MIlls Co., Ltd., Beawar v. State of Ajner, [1955] 1
S.CR 735, referred to.

The contents of thetwo Kal anbandis and the character of
their provisions clearly show that they could not be nere
administrative orders, and if not statutes, nust, in any
event, be rules and regul ations having the force of |aw

JUDGVENT:

ClVIL APPELLATE JURI SDI CTION: CGivil Appeal No. 84 of 1954.
Appeal fromthe judgment and order dated Septenber 1, 1954,
of the former Madhya Bharat Hi gh Court in Cvil Msc. Case
No. 11 of 1952.

B. Sen, P. V. Sahasrabudhe, B. K/ B. Naidu and I. N Shroff,
for the appellant.

M  Adhi kari, Advocate-General for the State of Mdhya
Pradesh, H J. Umigar and R H.  Dhebar, for t he
respondent s.
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1960. Cctober 3. The foll owi ng Judgnent of the Court was
del i vered by

GAJENDERGADKAR.  J.-The question of |aw which arises for our
decision in this appeal is whether the Kalanbandis under
whi ch the appellant’s right to receive Rs. 21/8/- per nonth
by way of Bachat (balance) is guaranteed constitute an
existing law within the neaning of Art. 372 of the
Consti tution. This question arises in this way. The
appel | ant Madhaorao Phal ke descri bes hinsel f as an Ekkan and
claims that as such Ekkan he and his ancestors have been
receiving the nonthly payment of Rs. 21/8/-fromthe State of
Madhya Bharat. It appears that the appellant’s ancestors
had acconpanied the Scindias to Gmalior from WMharashtra
about 200 years ago, and had rendered nmilitary service in
conquering the territory of Gmalior. In recognition of this
service the appellant’s ancestors were granted a fixed
amount of noney per nonth, and this amount has been received
by the appellant’s famly for several generations past. The
right to receive this ampbunt has been’ recognised by the
Rulers of Gwmalior in several statutes, orders, rules or
regul ations having the force of statutes; anbngst them are
the Kal anbandis of 1912 and 1935. On April 18, 1952, the
CGovernment of Madhya Bharat issued an executive order
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termnating the said paynent to the appellant; that is why
the appellant had to file the present petition in the Hgh
Court of Madhya Bharat against the State of Madhya Bharat
and the GCovernnment of Madhya Bharat, Revenue Departnent,
respondents 1 and 2 respectively under Art. 226 of the
Constitution. 1In this petition the appellant bad prayed for
an order that a wit in the nature of mandanmus, or in the
alternative an appropriate direction or order be issued
calling wupon the respondents to forbear fromgiving effect
to the said executive order. In his petition the appellant
chal | enged the said order on two grounds. It was urged that
since the appellant’s right to receive the specified anount
had been statutorily recognised by the State of Gmaalior it
was not open to respondent 1
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to extinguish that right nerely by an executive order. In
the alternative it was contended that the right to receive
the said amount fromnmonth to nonth was property to which
the appell ant was entitled, and he coul d not be divested of
that property wthout the paynent of conpensation under Art.
31 of the Constitution.

These pl eas were denied by t he respondents. The
respondent s’ case was that the paynent nmade to t he
appel l ant’s ancestors and to himwas by way of enolunments
for mlitary service and did not constitute property, and
that the Kal anbandi’'s on which the appellant relied did not
constitute an existing |aw under Art. 372. It appears that
along with the appellant ten other persons had filed sinilar
petitions nmaking prayers for simlar wits or orders agai nst
the respondents and their pleas were simlarly challenged by
the respondents. All the eleven petitions were accordingly
tried together.

These petitions were heard by a Full Bench of the Madhya
Bharat Hi gh Court consisting of Shinde, C.J. and Dixit and
Newaskar, JJ. Al  the three |learned judges agreed in
hol ding that the Kal anbandi s on which the petitioners had
rested their case were orders .issued by the Ruler for the
purpose of reorganising the schene of admnistration and
that they did not anpbunt to | aw or regulation having the
force of law. Dixit, J., gave a specific reason in support
of his conclusion that the Kal ambandis did not anpbunt to  a
statute. He held that in Gaalior there was a  wel
recogni sed |aw making machinery or custom and since the
Kal ambandis in question did not satisfy the requirements of
the forms and solemities specified in that ~behalf they
could not claimthe status of a statute. In the result al
the petitions were dism ssed. The appellant then applied
for and obtained a certificate fromthe H gh ( Court . under
Art. 133(1)(c) of the Constitution, and it is with the said
certificate that he has cone to this Court in the present
appeal

When this appeal was heard by this Court on March 31, 1958,
it was conceded by both the parties that it would be ‘better
that they should be allowed to
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adduce additional evidence before the question of law which
was undoubt edly one of general inportance, was decided by
this Court. 1In fact an application’ bad been nade by the
appel l ant before this Court for |eave to adduce additiona
evidence and no serious objection was raised to the
additional evidence by the respondents. Therefore, by
consent the matter was sent back to the H gh Court with a
direction that parties should be allowed to adduce
additional evidence and the Hi gh Court should record its
finding on the issue remitted to it in the light of the said
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additional evidence. The issue remtted to the H gh Court
was whether the Kal anbandis in question were statutes or
regul ations having the force of statutes in the State of
Gnal i or at the nmaterial tine or were they nerely
adm ni strative orders.

After remand parties have |led evidence before the High
Court, and the H gh Court has recorded its finding on the
issue remtted to it. Abdul Haki m Khan and Newaskar, JJ.,
have found in favour of the appellant and have held that the
Kal ambandi s in question were regul ati ons having the force of
law in the State of Gealior at the material tinme; Krishnan

J., has taken a contrary view After the finding of the
Hi gh Court was thus recorded papers in the case have been
submitted to this Court, and the appeal has now conme before
us for final disposal; and so we are called upon to decide
the short question of |awset out by us at the comrencenent
of this judgnent.

At the outset it may be relevant to refer very briefly to
the historical background of the claimmde by the appellant

and the other petitioners-in all these natters. We have
already stated that the appellant clains to be an Ekkan
These Ekkans, it appears, were a class of horsemen who

formed part of the Peshwa's Cavalry along with Silledars.
They were single volunteers and they brought with themtheir
own horses and accoutrements. The other petitioners clained
to be Silledars whose ancestors fornmed part of the Maharatta
Cavalry. These Silledars were troopers who brought in their
own horses and weapons. They brought bodi es of troops armed
and
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equi pped at their own expense. They were al so known as
Pai gadar s. It also appears that |ater on an account was

made as to the expenses which the Ekkan nay have to bear for
the nmaintenance of his horse, and from the total ' anmount
payable to himthe anpbunt of expenses thus determ ned was
deducted, and that presumably left the balance Rs. 21/8/-
whi ch was paid to himas Bachat or balance. Broadly stated
this appears to be the position on the pleadings of the
parties in the present proceedings. The question which
calls for our decision is whether the right to receive this
amount is a statutory right; in other words, whether the
Kal ambandis on which the right is based were rules or
regul ations having the force of law in the St-ate of
Gnal i or?

The two Kal anmbandis in question were issued in1912 “A D
and 1935 A. D. respectively. The first —Kalanbandi was
issued by the Ruler Sir Madhavrao hinself, whereas the
second was issued by the Council which was then in charge of
the administration of the State subsequent to the death of
Sir Madhavrao which took place in 1925. It is well-known
that the States of Gmalior, Indore and Malwa integrated and
formed a Union in 1948. After the Union was thus fornmed Act
No. 1 of 1948 was passed for the purpose of taking over the
adm ni stration of the covenanting States. Section 4 of this
Act provided for the application of local laws, and as a
result all laws, ordinances, rules, regulations, etc.,
having the force of lawin any of the covenanting States
were to continue to remain in force until they were repeal ed
or amended according to law. Thus the existing |aws which
were in force in the State of Gnalior continued even after
the union ; and according to the appellant the operation of
t he Kal anbandi s conti nued under s. 4.

On  Septenber 19, 1950, a notification was issued by the
Conmi ssi oner, Jagir Inams, Court of Wards, WMadhya Bharat,
declaring that in the case of arny personnel described in
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paragraph 1, question of nutation, adoption. etc., arising
in regard to the said personnel would be dealt with by the
office of the Comm ssioner, and Bachat and other anounts
payabl e to
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the said personnel would be distributed by the same office.
Menbers of the said arny, personnel were accordingly asked
to claimpaynent in respect of their Nemmook fromthe office
of the Comm ssioner. Subsequently, under the new set up
which came into existence after the formation of Mdhya
Bharat the arnmies of the covenanting States were amal gamat ed
and reorgani sed by the Governnment of India so as to fit them
into the overall plans of the defence of the country. The
report of the general administration of Madhya Bharat shows
how this reorganisation was carried out. As a result of
this reorgani sation the expenditure on account of hereditary
mlitary pensions of Bachat to Silledars and Ekkans was
agreed to be charged to the Miafi departnent of the Madhya
Bharat Governnent; that is how the Madhya Bharat Governnent
continued to be liable to pay the anobunt to the appellant
from nouth to nonth.

Then followed the inpugned order passed by respondent 1 on
April 18, 1952. Clauses 1'to 4 of this order made provision
for the continued paynent to the per sons specified
t her eunder. Cl ause 5, however, decl ared t hat t he
distribution of amounts to Silledars and Ekkans not covered
by cls. 1 to 4 would be absolutely stopped from May 1, 1952.
It is this order which has given rise to the present
pr oceedi ngs.

Bef ore dealing with the -question as to whether the
Kal ambandis constitute an existing |law-or not it nmay be
useful to refer very briefly to the constitutional " position
inregard to the Governnment of Gwalior at the material tinme.
It appears that in 1905 Sir Madhavrao Scindia set ' up an
advi sory council known as Majlis Khas. He was hinself the
President of this Council and assumed the title of Mr
Maj | is. This Council was constituted as a sort / of |aw
nmaki ng body, but ins. 5 of the Quaid Majlis Khas it was
expressly provided that the acceptance or rejection of any
recomendati ons rmade by the mgjority of the Council would
depend entirely on the discretion of the President. Thi s
was followed in 1916 by the establishment of Majlis Quanun
for the purpose of nmaking |aws for
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the State. Wth this body were associated sone noni nated
public «citizens. Section 4(a) of the Quaid Majlis Quanun

however, nade it <clear that its function was nmerely to
advise H's H ghness on such matters as would be placed
before it, and s. 4(b) left it to the absolute discretion of
Hi s Hi ghness either to accept or not the recomendations of
the body. |In 1918 the Constitutional Manual describing the
functions of the nenbers of the Ruler’s Cabinet was pub-
lished and Majlis Am which was the House of the People was
est abl i shed. It consisted mainly of nomnated nenbers
though sonme nenbers elected fromrecognised public bodies
al so were associated with it. According to s. 31(6) of the
relevant |aw creating this body, deliberations of the body
were ultimately to be subnmitted to Hs Hi ghness for his
final orders, and it was his orders which alone could be
execut ed. It would thus be seen that though Sir Madhavrao
was gradual ly taking steps to associate the public with the
government of the State and with that object he was
establishing institutions consistent with the denpcratic
form of rule, he had maintained all his powers as a
sovereign with hinself and had not delegated any of his
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powers in favour of any of the said bodies. |In other words,
despite the creation of these bodies the Maharaja continued
to be an absolute nonarch in whom were vested the suprene
power of the |egislature, the executive and the judiciary.
In dealing with the question as to whether the orders issued
by such an absol ute nonarch amount to a law or regulation
having the force of law, or whether they constitute nerely
adm nistrative orders, it is inportant to bear in mnd that
the distinction between executive orders and |egislative
conmands is likely to be nerely academic where the Ruler is
the source of all power. There was no constitutional |im-
tation wupon the authority of the Ruler to act in any
capacity he liked; he would be the suprene |legislature, the
suprene judiciary and the suprene head of the executive, and
all his orders, however issued, would have the force of |aw
and would govern ~and regulate the affairs of the State
i ncluding the rights of
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its citizens.” In Aneer-un-N ssa Begumv. Mahboob Begum (1),
this Court-had to deal with the effect of a Firman issued by
the N zam and it observed that so'long as the particular
Firman issued by the Nizamheld the field that al one would
govern and regulate the rights of the parties concerned
though it would be annulled or nodified by a later Firman at
any tine that the Nizamw lled. Wat was held about the
Firman issued by the Nizam woul d be equally true about al
effective orders issued by the Rul er of Gnalior (Vide also:
Director of Endowrents, Government of Hyderabad v. Akram Ali
(2) ).

It is also clear that an order issued by anabsol ute nonarch
in an Indian State which had the force of |awwould anount
to an existing law under Art. 372 of the Constitution
Article 372 provides for the continuance in force of the
existing laws which were in force in the territories of
I ndi a i medi ately bef ore the conmencemnent of t he
Constitution, and Art. 366(10) defines an existing |aw,
inter alia, as nmeaning any |aw, (ordinance, order, rule or
regul ation passed or nade before the comencenent of the
Constitution by any person having a power to make such | aw,
ordi nance, order, rule or regulation. —In Edward MIls Co.,
Ltd., Beawar v. State of Ajmer (3), this Court has held that
" there is not any nmaterial difference between the
expressions ’'existing law.’ and the 'lawin force". The
definition of an, existing lawin Art. 366(10) as well  as
the definition of an Indian | aw contained in s. 3(29) of the
General Causes Act make this position clear " Ther ef or e,
even if it is held that the Kal ambandis in question did not
amount to a quanun or |aw technically so called, they would
nevert hel ess be orders or regul ati ons which had the force of
law in the State of Gnalior at the material tinme, and' would
be saved under Art. 372. The question which thentarises is
whet her these Kal anbandis were regul ati ons having the force
of law at the material tine.

In support of the conclusion that they are nmerely
adm nistrative orders it is urged by the |earned

(1) A1.R 1955 S.C. 352. (2) A1.R 1956 S.C. 6o0.
(3) [1955] 1 S.C.R 735.

123
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Advocat e- General of Madhya Pradesh that Sir Madhavrao was an
enlightened Ruler and was fully conscious of the distinction
bet ween executive orders and statutory provisions, and so if
the Kalanmbandis in question did not take the form of a
guanun or a statute it would be safe to infer that they were
intended to operate nerely as executive orders. |n support




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 9

of this argunent reliance has been placed on the obser-
vations nmade by Sir Madhavrao, in Volunme 7 which deals with

Durbar Policy. " Broadly speaking says Sir Madhavr ao, al
orders and directions issued by the Ruler may be regarded as
| aws. In the technical sense, however, the latter term

signified only commands whose fulfilment is acconpani ed by
the confernent of a particular concession and whose con-
travention spells punishnent or the extinguishnment of a

right. Orders issued for the purpose of regulating the
wor king of a department generally take the form of Rules,
Manual or Kal anmbandi and are superscribed as such ". It nmay

be <conceded that this statement does make a distinction
between |laws technically socalled and Rules, Manual or
Kal ambandi; but it is significant that the very statenent on
which this argunent i's founded ends with the observation
that the differentiation in the Danes is nmerely intended to
i ndicate the group to which a given set of orders be. |ongs.
In other words, the nane given to the order would not be
decisive; its character, its content and its purpose nust be
i ndependently consi der ed.

Then it -is urged that the Kal anmbandis in question were not
published in the Government Gazette as other |aws are; they
were published only in the mlitary gazette, and it is
argued that they are not called quanun or |laws as they would
have been, if they were intended to operate as | aws. In
this connection our attention was al so drawn to certain acts
passed in the State of Gnalior which are described as acts

or |aws. On the other hand, it is clear that t he
di stinction between Kal anmbandi® and quanun was. not al ways
strictly observed. In regardto the jurisdiction of the

Hi gh Court and the functioning of the Cvil and Crinmna
Courts rules were issued and yet they
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were described as a Manual. There can be no doubt that the
rul es cont ai ned in thi.s__Manual whi ch govern t he

jurisdiction, powers and authority of Courts in the State of
Gnalior had the force of law, and yet they were included in
a Manual which, judging nmerely by the description of the
document, can be distinguished froma quanun. Sinmilarly it
appears from circulars collected in-a bookcalled Mjnua
Crculars (1971 to 1993 Sanvat) that the notification issued
under the said Circular had the effect —of nodifying the
provisions of the Custons Law. There is also —another
i nstance that anendnent of statutory provisions was nade by
Sir Madhavrao by giving directions in that behalf ~though
such directions did not take the formof a quanun. ~In fact
in s. 39 of the Durbar Policy, Volune 3, Sir Madhavrao has
descri bed t he Kal anbandi of Samvat 1969 as quayada. To the
sane effect is the Durbar Order No. 5 dated April 14, /1923.
It would thus be clear that the decision of the question
with which we are concerned cannot rest nerely on the
description of the order. It would not be possible to
accept the argunment urged by the |earned Advocate-Cenera
that because the Kal anbandi is not described as a quanun_ or
was not published in the governnent gazette therefore it
shoul d be treated as an executive order. The words used in
descri bing the several orders issued by the Ruler can afford
no nmaterial assistance in determ ning their character. In
this connection it is necessary to recall that all orders
i ssued by the absolute nonarch had the force of |aw

Therefore it would be necessary to consider the character of
the orders contained in these Kalanbandis. The first
Kal anbandi whi ch was issued in 1912 consists of 54 cl auses.
No doubt it begins by saying that it has been issued for the
pur pose of arranging for the admnistration of t he
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departrment of irregular unit of Shiledari, but the nature of
the provisions contained in this docunent unanbiguouly
i mpresses upon it the character of a statute or a regul ation
having the force of a statute. It recognises and confers
hereditary rights, it provides for the adoption of a son by
the wi dow of a deceased silledar subject to the
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approval of the State; it also provides for the naintenance
of widows out of funds specially set apart for that purpose;
it contenplates the offering of a substitute when a Sill edar
has become old or has other. Wse becone unfit to render
service;, it nakes detailed provisions as to nutation of
names after the death of a Silledar, and it also directs
that the Asanmi being for the Shiledari service it cannot be
nortgaged for a debt of any banker, and it further provides
that if a decree is passed against a Silledar and the
decr eehol der seeks to proceed agai nst the ampbunt payable to
him the execution has to be carried out in accordance wth
the manner and subject to the limtations prescribed in that
behal f. " It would thus be seen that the detailed provisions
made by this Kal anbandideal with several aspects of the
amount payable to the recipient, and considered as a whole
it cannot be treated as an admnistrative order issued
nmerely for the purpose of regulating the working of the
adm ni stration of 'the departnent of irregular forces.

The second order mwmhich was issued by the Council is
substantially on the same lines as'the first order. It
consists of 39 clauses. |Its preanble shows that as per

orders of the Durbar the departnent of irregulars was
governed by the regulations issued in that behalf in 1912
A.D., and it adds that " because the aforesaid Bedas have
now been amalgamated with the regular army and are nmade
subject to all the laws that are in force in the  Gaalior
arny, the Regulations of 1912 are repealed and orders are
issued as wunder ". This clearly reads like a statutory
provi si on whereby the earlier relevant statute is repealed.
The schenme of this order follows the pattern of the wearlier
order. It provides for succession, for the regulation of
adoption, for the nutation and heirship enquiry, for a
substitute being given in case the Silledar is wunable to
work hinself, prescribes a disqualification from service
where the Isnmdar is convicted, and inposes a simlar
[imtation on execution against the anount of the  Asam .
Clause 22 of this order says that in case there is no lega

heir or the w dow of the deceased |sndar his name w'll be
struck off and the
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Asami  wll at once be given to other person. ([ In no. case
will the Asam be abolished. |In our opinion,. having regard

to the contents of the two orders and the character of the
provisions made by themin such a detailed manner it is
difficult to distinguish themfromstatutes or laws; in any
event they nust be treated as rules or regulations having
the force of( law. That is the finding recorded by  Abdul
Haki m Khan and Newaskar, JJ., and we think that the said
finding is correct.

After the finding was recorded and submitted to this Court
the appellant has nade one nore application for pernission
to | ead anot her piece of additional evidence. This evidence
consists of a book nanmed " Guide Book Kalanmbandi " of
Cctober 1, 1899. It has been printed, published and issued
under the signature of the Ruler, and it rel ates anong ot her
things to the administration of the Revenue Departnent of
the State of Gnalior; it is witten in Hindi. It contains a
preface and introduction. According to the appellant the
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rel evant portions of this docunent would clearly show that
Kal ambandi was treated as indistinguishable from quanun or
I aw. This position in not seriously disputed by the
respondents; but they contend that the appellant should not
be allowed any further opportunity to |ead additiona
evi dence because by the order of remand he was given such an
opportunity and he shoul d have produced all the evidence on
which he wanted to rely before the H gh Court. There is
sone force in this contention ; on the other hand it is
clear that publications |ike the one on which the appellant
now seeks to rely would be primarily within the know edge of
respondent | and respondent | should have produced al
rel evant and naterial docunents to assist the High Court in
determmining the issue sent to it after remand. However, in
vi ew of the concl usi on-which we have reached on the nateria
that has al ready been adduced on the record we do not think
it necessary to-consider whether the additional evidence
shoul d be all owed to be adduced.
It is not disputedthat if the Kal anbandis on which
970
the appellant’s right is based are rules or regulations
havi ng the force of |aw the inpugned executive order issued
by respondent 1 would be invalid. The right guaranteed to
the appellant by an existing | aw cannot be extingui shed by
the issue of an/executive order. |In fact on this point
there has never been a dispute between the parties in the
present proceedings. That is why the -only point O
controversy between the parties was whether the Kal anmbandis
in question anpbunt to an existing law or not. Since we have
answered this question in favour of the appellant we nust
allow the appeal, set aside the order passed by the High
Court and direct that a proper wit or order ‘should be
i ssued in favour of the appellant as prayed for by him The
appel l ant woul d be entitled to his costs throughout.

Appeal al | owed.




