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Thi s appeal under Section 116-A of the Representation
of People Act 1951 (hereinafter referred to as the Act). by
two electors is directed against-the judgnent and order of a
| earned Single Judge of the Nagpur Bench of the H gh Court
of Judicature at Bonbay dismssing the election petition
The returned candidate has also filed cross-objections
chal | engi ng those findings which have gone against him Both
shal | be di sposed of by this comon judgnent.

The appellants filed an el ection petition under Section
80 of the Act challenging the election of respondent No.1,
Dattaji Raghobaji Meghe, the returned candidate from 23
Nagpur Parlianentary Constituency in the elections held for
the Xth Lok Sabha and also sought a declaration to the
effect that respondent No.2 Shri Banwarilal Bhagwandas
Purohit be declared as the duly elected candi date fromthe
said Constituency after setting aside the election of the
returned candi date. The challenge to the election of
respondent No.1 was mainly based on the allegations of
conmi ssion of various corrupt practices by himand/or his
el ection agent detailed in the petition

Appellant No.1 was at the relevant tine the Vice
President of Bhartiya Janta Party (Nagpur City) Nagpur while
appellant No.2 was a worker of the Bhartiya Janta Party.
Respondent No. 2, Shri Banwarilal Bhagwandas Purohit, the
def eat ed candi date had been sponsored as a candi date by the
Bhartiya Janta Party while respondent No.1 Datta Raghobaji
Meghe, the returned candidate, had been sponsored by
Congress (l). Besides respondents 1 and 2, the other
candi dates, who had contested the election and had not
withdrawn their candidatures from the contest, nunbering
nore than forty two were also joined as respondents to the
el ection petition.

The main case of the appellants projected before the
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Hi gh Court and canvassed before us against the returned
candi date was that the expenditure incurred or authorised by
respondent No.1 or his election agent was nmuch nore than
what had been disclosed by himin the return of expenditure
| odged under Section 78 of the Act wth the District
El ection officer and that huge expenditure incurred by him
in connection wth his election had been suppressed. It was
further alleged that though the expenditure incurred in
connection with the el ection of respondent No.1 was shown to
have been incurred by the political party, sone other
sympat heti c associ ati ons, or gani sati ons, i ndi vi dual s,
friends and well-wi shers, the said expenditure in fact had
been incurred and/or authorised by respondent No.1l and/or
his election agent and the anount spent by t hose
organi sations had been provided out of the funds nmade
avai | abl e by respondent No.1 to those parties for making the
paynment and their names were given only to conceal the truth
of the ~transactions so as to ,escape from the m schief of
Section 123 (6) of the Act. It was pl eaded that sone of the
organi sations under whose nanmes ‘the advertisenments had
appeared, werein fact non-exi stent and that the individuals
who were shown ostensibly to have incurred sonme expenditure
for furtherance of ~ the “prospects of the election of
respondent No.1, had actually no funds of their own to spend
and respondent No.1 had placed his own funds in their hands
to neet the expenditure. According to the appellants, the
expendi ture incurred by respondent No. 1l was far in excess of
the limt prescribed by Section 77 of ‘the Act read with Rule
90 of the Conduct ‘of Election “Rules 1961 (hereinafter the
Rules’) and the return _of election expenditure did not
reflect the correct state of affairs. Since respondent No.1
had exceeded the prescribed Iimt of expense, he was guilty
of committing the corrupt practice under Section 123 (6) of
the Act and his election was, therfore, liable to be
declared void and respondent. No.1 also disqualified for
conmitting the corrupt practice.

Respondent No.1 before filing his witten statenent
raised a prelimnary objection, through Ex.16 and Ex.17, to
the effect that the allegations nade in the petition were
vague and that material facts and particul ars had not been
supplied and as such the vague pl eadings were |liable to be
struck off and the election petition rejected under Section
81(3) read with Section 86 of the Act. On 29.10.1991
however, Ex.16 was rejected while application Ex.17 was
allowed to the extent that the allegations nmde in the
petition regarding the conmi ssion of corrupt practice under
Section 123(2) and (3A) were found to be vague and non-
specific and the pleadings in that connection were directed
to be struck off. Against the order of rejection of the
prelimnary objection raised in Ex, 16, respondent/ No.1
preferred a special |eave petition being SLP(c) No.19165-
66/91 in this Court which was dismnmissed on 20th Decenber
1991 by the follow ng order

"The speci al | eave petitionis -

di sm ssed. However,this order wll not

prevent him from raising objections,

which are available to himaccording

to law, when the wevidence is nmade

on the relevant allegations."

Subsequently, an application, Ex. 27, filed by the
appel l ants for leave to anmend the election petition for
correcting certain inadvertant "errors, om ssions and slips"
was al l owed on 28.11.1991 and the necessary correcti ons were
carried out in the election petition. Again an application
Ex. 47/A filed by the appellants seeking further anendment
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of the wverification clause of the petition was allowed by
the Court on 18.01.1992, after an earlier application, EX.
44, filed by the appellants seeking amendnment of the
el ection petition had been allowed on 18.12.1991

A detailed witten statement was thereafter filed by
respondent No.1 in which the charges |evelled against himin
the election petition were vehenently denied. Respondent
No.1l, in respect of certain items of expenditure, took a
specific stand that the expenditure on those itens as
detailed by the appellants in the election petition, were
incurred by Nagpur City District Congress Conmittees and
Nagpur Gramin Congress Conmittee and not by him Sinmlarly,
in respect of some other itenms of expenditure, respondent
No.1l took the plea that the expenditure in respect of those
items was incurred by -certain organisations, associations,
i ndi viduals, friends and well-w shers, w thout any authority
or consent of respondent No.l or his election agent and
conpl etely on their own volitions. In the witten statenent,
the names  of sone of the organisations and individuals as
wel |l as. 'the associations of persons and the political party
who had incurred the expendi ture were furni shed by
respondent No.1. It was nmintained by respondent No.1 that
he had not incurred any expenditure besides the one
reflected in the return of election expense and had not
conmmitted any corrupt practice. After the anendnents were
carried out by the appellants, the returned candidate,
Respondent No.1 filed yet another application Ex.50 seeking
striking out of \ sone other ‘vague and non-specific
pl eadi ngs but the sane was rejected, though the prayer of
Respondent No.1 to anmend the witten statenment made through
application Ex.49 was allowed on 9.1.1992.

Fromthe pl eadings of the parties, the following issues
were franmed on 21.1.1992: -

(1)Do the petitioners prove that they

were electors in the election held for

the Tenth Lok Sabha from 23, Nagpur

Parlianmentary Constituency?

(2) (a) Do the petitioners prove that

a neeting was held in the office of

t he Mahar ashtr a State Handl oom

Cor poration on 17.5.91 during t he

Tenth Lok Sabha El ection from 23, Nagpur

Parlianmentary Constituency?

(b) Do the petitioners further prove

that the said neeting was addressed by

the respondent No.1?

(c) Do the petitioners prove that in

the said meeting, respondent No.1 had

decl ar ed t hat | abour char ges for

handl oom weavers would be increased by

0. 35 paise per sq. netre from June 19917

(d) Do the petitioners prove that the

sai d declaration of increase in the

| abour char ges was made by

respondentNo. 1 to hold out pron se of

gratification for 1inducing the weavers

nunbering 1,50,000 to vote for the

respondent No. 1?

(e) Do the petitioners prove that the

sai d declaration nmade by the respondent

No. 1 anmpunts to conmission of corrupt

practice wi thin t he nmeani ng of

Section 123(1)(A) i.e. bribery?

(f) Do the petitioners further prove

t hat t he sai d decl aration made by
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r espondent No.1l also ampunts to
unduei nfl uence constituting conmi ssi on
of corrupt practice under Section 123(2)

and further ampunts to direct or
indirect interference or attenpt to
interfere with the free exercise of
el ect oral rights of t he handl oom
weaver s who were electors in the said
el ecti on?

(3) Do the petitioners prove that the

respondent No.1 has not mai nt ai ned

correct and proper accounts as is
required to be maintai ned under Section
77 and has incurred expenses in excess
of the limt prescribed thereunder and
thereby conmitted corrupt practice
under Section-123(6) of the Act?

(4) Do the petitioners prove that the

r espondent No. 1 i ncurred nor e
expenditure than what i s disclosed by
him-in the return of ~ expenditure
annexed as Annexur e 7 to t he

petition, on the following itens as
alleged in paras 2, 4to 2.10 of the
petition, on /‘account of the (i)
paynments nmade to Shri Devi Sharda Mangal
Karyal aya, Nagpur, by way of  office
rent?
(ii) paynments made to M-S Vi shwa
Bharti Typing Institute, Nagpur
(iii) paynents made to MS Prince
Travel s, Nagpur, for hiring
autori ckshaws and taxis.
(iv) paynments nade to MS Pranod
Aut ormobi | es, Nagpur.

(v) payments made to MS Raj
Aut onpbi | es, Nagpur.
(5) (a) Do the petitioners prove that

the respondent No.1 has aut hori sed
and/ or i ncurred expenditure. on the
undernentioned itens whi ch has not
been di sclosed in the return of

expendi ture annexed as Annexure 7 to the
petition as alleged in paras nentioned
in the petition descri bed agai nst
each item hereunder?

(b)(i) Do the petitioners prove that
printing cards at Annexure 9 indicate
t hat the sanme have been published by
Nagpur Cty District Congr ess
Conmittee, Nagpur, but the expenditure
i ncurred on printing and distribution
of about 15 | acs vot er-cards has been
made by respondent No.1 to the extent of

Rs. 2, 25,000/-. Do the petitioners
further prove that the respondent No.1
has got printed those cards at

Shakti O f set Wor ks,  Nagpur and the
said firm received a total amount of
Rs. 2, 25,000/ - from respondent No.1?

(ii) Do the petitioners prove that

respondent 1 got printed 3,25000
posters of di f ferent si zes t hough
those posters show that they wer e

i ssued by President, Nagpur District
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Congr ess Conmittee and the entire
expenditure of these posters to the
tune of Rs. 3, 40, 250/ - was nmade by
respondent No. 1?

(iii) Do the petitioners prove that the

r espondent No. 1 publ i shed hi s
candi dat ure by |arge size cut-outs at
pl aces nentioned in Annexur e 11
alleged to be prepared by persons whose
names are given in Annexure 10? Do
the petitioners further prove that cost
of t hese cutouts cones out to

Rs. 2, 83000/ - as given in Annexure 11
and was incurred by respondent No.1 by
paying the sanme to persons nentioned in
Annexure 107

(iv) Do the petitioners prove that the

r espondent No. 1 advertised hi s
candidature by wal | paintings at
different locations at Annexure 12
costing —about Rs. 88500/ - ? Do the

petitioners further prove that these
wal | paintings work was got execut ed
by respondent” No.1 through painters
and incurred expendi ture of it by
paynment of charges of painters?

(v) Do the | petitioners prove  that
about 12,40,830 lettrers such as those
at Annexure 13 $ 14 were got prepared by
the respondent No.1 and were sent to
voters and alnost all- the voters
recei ved these letters? Do the
petitioners further prove that although
on this letter, it appears that the sane
i s being sent at the instance of
Sarva Dharma Sanbhav Samji k Sanghat na,
trhe expenditure required.in fact was
i ncurred by respondent No.1 to the
extent of Rs.12,40,830/-7

(vi) Do the petitioners prove-that
advertisenment in newspapers at Annexure
A at SI. Nos.A2, A5, A7, A8, Al0, Al4 to
Al9, A22 to A27, A28(b), A30( a)
(first part) A30 (b) (second part);
Annexure B at SI. Nos. B4 to B9, Bll to
B14, B17 and B18, Annexure Cat 9.
Nos. C1, C2, x4, C5 C10,C12, C14 to
Cl8, C23 $ C24. Annexure D. at SI. Nos.
D1, D2, D3, D5, ©Dr, D8, D11, D13, and
D15: Annexure E at SI. Nos. E1, E2, E9,
and E10; Annexure F, At SI. Nos. F1, F2,
F3, F6, F10, F14 and F16; Annexure G
at Sl. Nos. Gl, & and G3; Annexure H
at Sl. Nos. H11 to H14, H17, H3, H11
and H17, were published by respondent
No.1 hinself in connection with the
election and he hinmself incurred the
expendi ture?

(vii) Do the petitioners prove that the
advertisenents appearing in newspapers
at - Annexure A: at S.Nos. A6, A9,
All to  Al3, A20, A21, A27(a), A28,
A30( b) (first part) and A31(b);
Annexure B: At S Nos. Bl, B2, BS3,
B10, B15, B16 and B19.
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Annexure C: at S. Nos. C3, C6 to C9,
Cl1, C13, Cl19 to C22.

Annexure D:. at SlI. Nos. D6, D9, D10,
D12, and Di4.

Annexure E: At SI. Nos. E3 to ES;

Annexure F: at S. Nos. F3, F5, F7 to
F9, Fl11 to F13 & F15;

Annexure G at S. Nos. A4 to GB; are
publ i shed in connection with election
by the respondent No.1 and t he
expenditure of which is incurred by
the respondent No.1 hinmself though in
the said advertisenment the nanes of
publishers are shown as persons ot her
than the respondent No.1l as given in
Annexur es.

(6) (a) Do the petitioners prove that
the respondent No.1 had enployed M S
Yugdharma® Consul t ant and - Conmerci a

Servi ces, Nagpur to publicise his
candidature and incurred expenditure as
per the details shown in Annexures 17
and 18 alleged in para 2.13 of the

petition.

(b) Do the petitioners prove that
besi des the above agency, t he
respondent No.1 had enpl oyed two other
agenci es, nanel vy, Orange Gty
Adverti sing and Prasad Publicity for
publ i shi ng hi s candidat ure by

advertisenents issued in the nesspapers
and t hereby aut hori sed and incurred
expenditure as per detail s shown in
Annexur e 18A, 18B and 18C and
alleged in paras 2.23A to 2.23D of the

petition?

(c) Do the petitioners prove that

el ecti on agent of respondent No.l1
incurred total expenditure to the tune
of Rs.39500/- on 14.6.91 and
17.6.91 f or publication of
advertisenment in connection wth the
el ection?

(7) Do the petitioner prove that the
respondent No. 47 did not properly
scrutinise the nomi nati on of t he
respondent No.3 and he was allowed to
repr esent hinself as such, althoough
a Wwreless nessage dated 26.4.91 to
the contrary was recei ved by t he
Ret ur ni ng Oficer prior to t he
acceptance of the nom nation papers from
the Chief El ectoral Oficer of the
Mahar ashtra ?

(8) Do the petitioners prove that by
al | owi ng the respondent No. 3 to
represent hi nsel f as the officia
candi dat e of RP.1.(k), the result of
the election of the respondent No.1l has
been materially affected?

(9) Are the petitioners entitled to
have i nspection of the ballot papers on
the basis of the allegations nmade in
paras 3.1 to 3.11 of the petition and
the allegations nade in paras 1 to 13 of
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Ex. 28?
(10) Do the petitioners prove that the
el ection of the respondent No.1 to the

Tent h Lok Sabha from 23, Nagpur
Parl i ament ary Consti tuency is void
on accunt of the comm ssion of
corrupt practices under Section

123(1A) & Section 123(2) and Section

123(6) of the Act?

(11) Do the petitioners prove that the

respondent No.2 has secured mgjority of

valid votes to entitle him to be

decl ared as dul y el ect ed from 23,

Nagpur Parlianmentary  Constituency to

the Tenth Lok Sabha?

(12) Do the petitioners prove that

but f or the vot es obt ai ned by

respondent No. 1 by alleged cor rupt

practices, the respondent No.2 would

have obt ai ned majority of valid votes

to entitle him to be declared duly

el ected ?

(13) whether respondent No.2 can be

declared as duly elected to the Tenth

Lok Sabha from 23, Nagpur Parlianentary

Consti tuency, Nagpur ?

(14) What order?

After the evidence of sone of the wtnesses was
recorded on behalf of the appellants, Election Petitioner
No.1l filed an application, Ex: 701 on 27.5.1992, once again
for anending the election petitionin the light of the
evi dence recorded. Respondent No.1l filed his objections to
the said application through Ex. 834 on 15.6.1992. The
| earned Single Judge, allowed the application permtting the
el ection petitioner to anend the election petition once
again and being of the viewthat no new i ssue was required
to be framed on the basis of ( the proposed anmendnents
directed that the Respondent No. 1l could apply for recalling
any of the petitioners’ wtnesses for further /cross-
exam nation On 17.6.1992, Respondent No. 1 filed an
application Ex. 835 for |eave to anend the witten statement
which was also allowed. W shall advert to the proceedings
concerning various anendnents in the latter part of this
j udgrent .

The learned Single Judge after conclusion of the
evi dence and after hearing |earned counsel for the parties
held that the appellants (election petitioners) had proved
that respondent No.1 had not nmintained a correct and proper
account of the election expenditure as is required to be
mai nt ai ned under Section 77 of the Act. It was also found
that respondent No.l1 had not shown in his return an
expenditure to the extent of Rs.58220/- apart from the
expenditure shown by him in the return of election
expenditure but since the addition of the said amunt, to
the ambunt of expenditure shown by respondent No.1 in-his
return of election expenses, did not exceed the pernissible
limt of Rs.1,50,000/-, the returned candidate, respondent
No.1, did not commit any corrupt practice as envisaged by
Section 123(6) and dismissed the election petition but
wi t hout any order as to costs in favour of Respondent No. 1.

Since, in this appeal | earned counsel for the
appel lants Dr. Ghatate has confined his case to issues 3
4(V), 5(b) (i) (ii) (v) (vi) (vii); issue No.6 (a) (b) (c);
and partly Issue No.10, we are, as such, relieved of the
necessity of dealing with the other issues. W confirmthe
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findings of the High Court in respect of those issues of
whi ch correctness has not been disputed before us.

The right to elect and the right to be elected are
statutory rights. These rights do not inhere in a citizen as
such and in order to exercise the right certain formalities
as provided by the Act and the Rules nmade thereunder are
required to be strictly conmplied with. The statutory
requirenents of election law are to be strictly observed
because the election contest is not an action at law or a
suit in equity but it is a purely statutory proceeding
unknown to the conmon law. The Act is a conplete code in
itself for challenging an election and an el ection nust be
chall enged only in the ‘nanner provided for by the Act. In
Jyoti Basu Vs. Debi Ghosal (1982 (3) SCR 318), this Court
observed

"A right to elect, fundanental
t hough it is to denocracy, is,
anomal ousl y~ enough, neit her a
fundanental right nor a  Commmon Law
Ri ght. It is pure and simpl e, a
statutory right. So is the right to

be elected. So is the right to dispute
an el ection. Qutside of statute, there
isno right to elect, no right to be
elected and 'no right to dispute an

el ecti on. Statutory creations t hey
are, and | therefore, subj ect to
statutory [imtation. An El ecti on
petition is not. an action at Conmon
Law, nor in equity. It is-a statutory

proceeding to which neither the Comon
Law nor the principles of Equity apply

but only t hose rules which the
statute nmkes and applies. It is a
special jurisdiction, and a specia
jurisdiction has always to be exercised
in accordance with t he statute
creating it. Concepts famliar to
Comon Law and Equity nmust remain
strangers to El ection Law unl ess
statutorily enbodied. A Court has no
right to resort to them —on
consi derati ons of al | eged policy
because policy in such matters as
those, relating to the trial of
el ection di sputes, is what t he
statute | ays down, In the trial of

el ection disputes, Court is put in a

strai ght jacket."

Though the el ection of a successful candidate is not to
be interfered with lightly and the verdict of the electorate
upset, this Court has enphasised in nore than one case that
one of the essentials of the election lawis to safeguard
the purity of the election process and to see that people do
not get elected by flagrant breaches of the law or by
conmitting corrupt practices. It nust be remenbered that an
el ection petition is not a natter in which the only persons
interested are the candidates who fought the election
agai nst each other. The public is also substantially
interested in it and it is so because election is an
essential part of a denocratic process. It is equally well
settled by this Court and necessary to bear in nmind that a
charge of corrupt practice is in the nature of a quas
crimnal charge, as its consequence is not only to render
the election of the returned candidate void but in some
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cases even to inpose upon him a disqualification for
contesting even the next election. The evidence led in
support of the corrupt practice nmust therefore, not only be
cogent and definite but if the election petitioner has to
succeed, he must establish definitely and to t he
satisfaction of the court the charge of corrupt practice
which he levels against the returned candidate. The onus
lies heavily on the election petitioner to establish the
charge of corrupt practice and in case of doubt the benefit
goes to the returned candidate. In the case of an el ection
petition, base on allegations of conmssion of corrupt
practice, the standard of proof is generally speaking that
of crimnal trials, which requires strict proof of the
charge beyond a reasonabl e doubt and the burden of proof is
on the petitioner and that burden does not shift. (See with
advantage : N hal Singh Vs. 'Rao Birendra Singh & Anr (1970
(3) SCC, 239); Om Prabha Jain. Vs. Charan Das & Anr. (1975
(Supp) SCR, 107); Daul at Ram Chauhan Vs. Anand Sharma (1984
(2) SCR, /419) and ~Quamarul IslamVs. S.K Kanta And Qthers
(1994 Supp (3) SCC, 5).

By this proposition, however, we should not be
understood to nean or -inply that the returned candidate is
absolved from his liability to bring forth evidence on the
record to rebut the case of the petitioner and to
particularly prove’ such facts which are within his specia
know edge (Section 106 Evidence Act). Though, the nature of
allegations in cases alleging corrupt practices are quasi-
crimnal and the burden is heavy ~on him who assails an
election but wunlike in a crimunal trial, where an accused
has the liberty to keep silent, during the trial of an
el ection petition the returned candi date has to place before
the Court his version and to satisfy the Court that he had
not comritted the corrupt practice as alleged in the
petition and wherever necessary by adducing evi dence besides
giving his sworn testinony denying the allegations. However,
this stage reaches if and when the el ection petitioner |eads
cogent and reliable evidence to prove the charges |evelled
agai nst the returned candidate as, only then, can it be said
that the forner has discharged his burden. That necessarily
nmeans, that if the election petitioner fails to adduce such
evi dence which rmay persuade the Court to draw a presunption

in his favour the returned candidate will not be required to
di scharge his burden by adduci ng evidence in rebuttal. Wile
on this point it will be also pertinent to nention'that the

el ection petitioner has stablish the charge by proof beyond
reasonabl e doubt and not nerely by preponderance of

probabilities as in civil action. In Surendra Singh Vs.
Har dayal Singh [AIR 1985 SC 89], this Court held it as
"very well settled and wuniformally
accept ed that charges of corrupt
practices are to be equat ed with
crimnal charges and proof thereof
woul d be not pr eponder ance of
probabilities, as in civil action

but proof beyond reasonabl e doubt and
if after balancing the evidence adduced

there still remains little doubt in
proving the charge its benefit nmust go
to the returned candi date.’ Vari ous

tests have been | ai d down by the High
Courts and by this Court to determ ne
t he ext ent of pr oof required to
establish a corrupt practice. The npst
wel | accepted test however is that
t he char ge nmust be established
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fully to the satisfaction of the

Court. Wile insisting upon the standard

of strict proof beyond a reasonabl e

doubt, the <courts are not required to

extend or stretch the doctrine to such

an extreme extent as to nmake it well

nei gh i npossible to prove any all egation

of corrupt practice and as was said

in Harcharan Singh Vs. Sajjan Singh

[AIR 1985 SC 236] "such an approach

woul d def eat and frustrate the very

| audabl e and sacrosanct object of the

Act in mai ntai ning purity of the

el ectoral process".

We are in respectful agreenment with the above view
Sone tines direct evidence about the conmission of corrupt
practice may not be forthcomng or available and in that
case, the charge may - be proved by producing circunstantia
evi dence but the courts, in such cases insist, that each of
the circunstances nust be proved individually and all the
ci rcunst ances put toget her must point unerringly only to the
hypot hesi s of the conmission of the corrupt practice by the
returned candi date and nust not be capable of any other
hypot hesi s consistent wth the innocence of the returned
candi dat e. (See ; Quamarul IslamVs. S. K. Kanta And Qthers
(supra); Raj Narain Vs. Indira Gandhi (1976 (2) SCR, 347);
Ch. Razik Ram Vs. Ch. Jaswant Singh Chouhan and O hers (1975
(4) SCC, 769).

The election law insists that to unseat —a returned
candi date, the corrupt practice nust be specifically
all eged and strictly proved to have been commtted by the
returned candidate hinself or by his ~election agent or by
any other person with the consent of the returned candidate
or by his el ecti on agent. Suspicion,  howsoever, strong
cannot take the place of proof, whether the allegations are
sought to be established by direct evi dence or by
circunstantial evidence. Since, pleadings play an inportant
role in an election petition, the |egislature has provided
that the allegations of corrupt practice nmust be properly
al  eged and both the material facts and particulars provided
in the petition itself so as to disclose a conpl ete cause of
action.

Section 83 of the Act provides that the election
petition must contain a concise statenent of the nateria
facts on which the petitioner relies and further that he
nmust set forth full particulars of the corrupt practice that
he alleges including as full a statement as possible of the
nane of the parties alleged to have comm tted such corrupt
practices and the date and place of the conm ssion of each
of such corrupt practice. This Section has been held to be
mandatory and requires first a concise statenent of nateria
facts and then the full particulars of the alleged corrupt
practice. So as to present a full picture of the cause of
action.

A petition levelling a charge of corrupt practice is
required, by law, to be supported by an affidavit and the
el ection petitioner is also obliged to disclose his source
of information in respect of the comm ssion of the corrupt
practice. This becones necessary to bind the election
petitioner to the charge levelled by himand to prevent any
fishing or roving enquiry and to prevent the returned
candidate from being taken by a surprise. (See: Samant N
Bal akrishna Vs. George Fernandez and others (AR 1969 SC,
1201).

The jurisdiction to try an election petition has been
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vested in the High Courts. Election petitions are generally
speaking tried by experienced Judges of the High Courts.
Those | earned Judges have the benefit of observing the
Wi t nesses when t hey gi ve evi dence. Ther ef or e, t he
appreci ation of evidence by the High Court is entitled to
great weight. Generally speaking this Court accepts the
findings of fact arrived at by the Hgh Court after
appreci ation of evidence. (See Sheodan Singh Vs Mhan La
Gautam (AIR 1969 SC 1024). Being the court of First Appeal
however, this court has no inhibition in reversing such a
finding, of fact or law, which has been recorded on a
m sreadi ng or wong appreciation of the evidence or the |aw,
but ordinarily and generally speaking this court does not,
as it ought not to, interfere wth the findings of fact
recorded by the learned trial Judge of the H gh Court,
unl ess there are conpelling reasons to do so. It is in the
light of the above settled principles, that we shal
consi der the materials on the record and the findings of the
H gh Court in respect of which <challenge has been nade
bef ore us.

As already noticed,  the appellants confined their
challenge to the findings in respect of sonme of the issues
only which relate to the conmm ssion of corrupt practice of
incurring or authorising expenditure in excess of the
prescribed limts /within the neaning of Section 123(6) of
the Act. It would, therefore, be appropriate to consider the
paranmeters of the alleged corrupt practice before we exam ne
the findings and the argunents in respect of the rel evant
i ssues.

Section 77 of the Act provides that ’'every candi date at
an election shall either by hinself or by his election agent
keep a separate and correct account of all expenditure in
connection with the election incurred or authorised by him
or by his election agent between the date of publication of
the notification calling the election and the date of
declaration of the result thereof, both days inclusive,
Expl anation (1) which was introduced by the Armendnent Act of
1974 decl ares that any expenditure.incurred or authorised in
connection with the election of a candidate by a politica
party or by any other association or body of persons or by
any individual, (other than the candidate or his election
agent) shall not be deened to have been, —expenditure in
connection with the election incurred or authorised by the
candidate or by his election agent for the purposes of sub-
section (1) of Section 77. Sub-section (2) of ~ Section 77
provi des that the account of election expenses shall contain
such particulars as may be prescribed and sub-section (3)
lays down that the total of the said expenditure shall not
exceed such anmount as may be prescribed. Vide Section 78 of
the Act the account of election expenses is required to be
|l odged with District Election Oficer by every candi date at
an election wthin thirty days fromthe date of election of
the returned candidate. The maxi mum anount of election
expenditure which rmay be incurred by the candi dates for the
parlianmentary and Assenbl y Constituenci es has been
prescribed in Rule 90 of the Conduct of Election Rules 1961
In so far as the Parlianentary El ections are concerned, the
said limt 1is Rs.1,50,000/-. Under Section 123(6) of the
Act, the incurring or authorising of expenditure in
contravention of Section 77 of the Act ampunts to comm Ssion
of a corrupt practice. However, every contravention of
Section 77 of the Act does not fall within the mischief of
Section 123(6) of the Act. Neither the violation of sub-
section (1) of Section 77 nor the violation of sub-section
(2) of Section 77 ampunts to the comm ssion of the corrupt
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practice under Section 123(6) of the Act. However, Section
77(3) nmandates that the total of the expenditure in
connection with the election shall not exceed the prescribed
l[imt and therefore the provisions of Section 123(6) of the
Act are related only to Section 77(3) of the Act. If a
candi date incurs or authorises expenditure in excess of the
prescribed limts, he commts the corrupt practice under
Section 123(6) of the Act and his election is liable to be
set aside and he also incurs the disqualification of being
debarred from contesting the next election. Froma plain
readi ng of Section 123(6) and 77 including Explanation | to
the Section 77 of the Act, it is therefore clear that in
order to be a corrupt practice, the excessive expenditure
nmust be incurred or authorised by the candidate or his
el ection agent. An expenditure incurred by a third person
which is not authorised by the candidate or his election
agent is not a corrupt practice. In Magh Raj Patodia Vs R K
Birla, [ALR 1971 SC 1295] after referring to a catena of
authorities even before the inclusion of Explanation | to
Section 77 ~of the Act by the Anendnment Act 58 of 1974, it
was enphasised that to prove the corrupt practice of
incurring or authorising expenditure beyond the prescribed
[imt, it is not sufficient for the petitioner to nerely
prove that the expenditure beyond the prescribed limt had
been incurred in/ connection with the election of the
returned candidate, /but he mnust go further and prove that
the excess expenditure was authorised or incurred with the
consent of the returned candi date or his election agent. In
Raj Narain Vs. Indira Gandhi (1976 (2) SCR 347) this Court
reaffirmed the above view and taking note of the Anmendnent
Act 58 of 1974, opined that voluntary expenditure incurred
by friends, relations, or synpathisers of the candidate or
the candidates’ political party are not required ' to be
included in the candidate’s return of expenses, unless the
expenses were incurred in the circunmstances fromwhich it
could be positively inferred that the successful candidate
had undertaken that he would reinburse the party or the
person who incurred the expense. It is not enough to prove
that some advantage accrued to the returned candi date or
even that the expenditure was incurred for the benefit of
the returned candidate or that it was within the know edge
of the returned candidate and he did not —prevent it, to
clothe the returned candidate with the Iliability of
conmitting the alleged corrupt practice. Noticing that
during an election, the sponsoring or supporting politica
parties as well as friends, synmpathisers and well-wshers do
sometines i nour expenditure not only wthout the consent of
the concerned candi date but even w thout his know edge this
court opined that the successful candi date cannot. be cl othed
with all such expenses to suffer the disqualification

In P.Nalla Thanpy Vs. Union of India [AIR -1958 SC
1133], a Constitution Bench of this Court exanined the
validity of Explanation (1) to Section 77 (1) of the Act
(introduced in 1974) and Chandrachud CJ (as he then was)
whi |l e upholding its constitutionality, observed:

“I'n any denocratic system of

CGovernment, political parties occupy a

distinct and wunique place. They are

| ooked upon as guardi an angl es by

their menbers., though, occasionally,
t hey fail to di scharge the beni gn
rol e of guardian, |eave al one the
angelic part of it. It is through them

t hat the generality of the people
attenpt to voice or ventilate their
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gri evances. Consi deri ng, al so the
power which they wield in t he
adnmi ni stration of CGover nnent a
affairs, a speci al confernent of
benefits on them in the matter of
nmobilities governing the el ection
process cannot be regar ded as

unreasonabl e or arbitrary."

The Constitution Bench thus enphatically |aid down that
unl ess the expenditure is in fact incurred or authorised by
the candidate or his election agent, he cannot be saddl ed
with that expenditure. O course a candidate cannot be
permtted to place his own funds in the power or possession
of a political party, an association, or sonme other persons
or individuals for being spent on his behalf and then plead
for the protection under ~Explanation (1) to Section 77 of
the Act. VWere the el ecticon petitioner successful ly
establishes that the funds were provided by the returned
candidate, it~ would be immterial as to who actually made
the paynments, which ought to have been included in the
return of el ection expense: It is not "whose hand it is that
spends the noney". The essence of the matter is "whose noney
it is" that has been spent. In order that explanation (1) to
Section 77 of the Act may apply, therefore, it nust be
proved that the source of the expenditure incurred was not
out of the noney of the candidate or his election agent.

Respondent No. 1 |odged the account of his election
expenses with the District El ection Oficer on 12th July,
1991, supported by . 45 vouchers disclosing the tota
expenditure of Rs. 72,421.85. The appellantsin the election
petition pleaded that Respondent No. 1 had not kept a true
and correct account of the expenditure incurred and/or
authorised by himor by his election agent in relation to
the elections held on 12th June, 1991 and had exceeded the
prescribed limt and thereby conmtted the corrupt practice
under Section 123(6) of the Act. The appellants alleged that
a huge anmount of expenditure incurred in connection wth the
el ection of Respondent No. 1 was falsely shown to have been
incurred by the political party —and other associations,
persons or individuals, though in fact the expenditure had
been incurred and/or authorised by Respondent No. 1 hinself
or by his election agent. It was asserted that Respondent
No. 1 had placed his own funds in the power and possession
of the political party, organisations and individuals for
bei ng spent in connection wth his electionin order to
circumvent the law and escape from the consequence of
incurring and authorising expenditure beyond the prescribed
[imts. It was alleged that Respondent No. 1 had incurred an
expenditure for the purpose of his election during the
period 25.4.1991 to 16.6.1991 to the tune of Rs.
38,30,375.50, as against the permssible limt  of Rs.
1,50, 000. 00. The statenent show ng the expenditure allegedly
incurred and authorised by Respondent No. 1 was given in
para 2.24 of the election petition. At the trial, however,
items No. 2, 8, 9 and 14 out of that statenment were not
pressed. The H gh Court, however, in para 200 of the
j udgrment found that besides the expenditure disclosed in the
return of expenses filed by Respondent No. 1, he had al so
incurred the foll owi ng expenses, which had been suppressed:
Rs. 17,900.00 for the amount paid to Raj Autonobil es;

Rs. 1,320.00 for the advertisenent in the Tarun Bhar at
dated 28.4.1991.

Rs. 7,000.00 for the advertisenent in Tarun Bharat -
El ecti on Speci al .

Rs. 9, 100. 00 for the advertisenment in Lokmat Dt.
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12.5.1991 (Sharad Pawar M tra Mandal)
Rs. 22,900.00 in view of the findings recorded on issue
No. 5(b) (vi) & (vii).

and adding the anpbunt of expenditure suppressed i.e. Rs.
58,220.00, to the declared expenses, the H gh Court found
that the return of expenditure filed by Respondent No. 1
shoul d have been for a sum of Rs. 1,30,641.85. However,
since even that amount fell short of the permssible
expenditure of Rs. 1,50,000.00, it was found that Respondent
No. 1 had not conmitted the corrupt practice wthin the
neani ng of Section 123 (6) of the Act. Wereas the
appel | ants have chal | enged the findings of the H gh Court on
some of the issues, as already noticed, the returned
candi date, Respondent No: 1, has also filed cross objections
chall enging the ~finding of the H gh Court in respect of the
addition of Rs. 58,220.00.

| SSUE NO." 4(V) :

Though issue No. 4 concerns five itens, it is only item
No. (v) which has been pressed before us by the |earned
counsel for appellants. The findings of the H gh Court on
items (i) to (iv) ~of Issue No. 4, which have been deci ded
agai nst the appellants have not been challenged before us
and therefore, we confirm the findings of the High Court
regarding those itenms. So far as Item No. (v) is concerned
it relates to the paynents made by respondent No. 1 to MS
Raj Autonpbiles for purchase of fuel etc.

According to the appellants, Respondent No. 1 in his
return of expenditure subnitted to the District Election
Oficer had, wunder Itens 31 to 34, shown the expenditure
incurred by himon account of purchases of petrol etc. from
Ms. Raj Autonobiles, G vil Lines, Nagpur wunder bills No.
401 to 404 for the period 1.5:1991 to 12.6.1991 but had
failed to include the cost of 1180 litres of petrol also
al l egedly purchased by the returned candidate from Raj
Aut onobi | es over and above the quantity of petrol shown to
have been purchased by Respondent No. 1 under bill Nos. 401,
402 and 403, as disclosed in the return of expenses filed by
himfor the period 1.5.1991 to 12.6.1991. The -appellants
specifically pleaded that petrol which had been shown to
have been purchased by respondent No. 1 was for three
vehicles : (i) M+31-G1722; (ii) M+02-2200; and (iii) 7069
but the cost of purchase of 1180 litres of petrol had been
suppressed. In his witten statenment, Respondent ~ No. 1,
admtted that wunder itens 31 to 34 in his return of
expendi ture, he had shown the expenditure incurred by himon
account of the purchase of petrol fromMs. Raj Autonpbiles
during 1.5.1991 to 12.6.1991 but deni ed t hat Raj]
Aut onobil es, CGvil Lines, Nagpur had sold 1180 litres of
petrol over and above the quantity of petrol shown to have
been purchased by him wunder bill No. 401, 402, 403 filed
alongwith the statenent of account. It was pleaded that the
al l egation was vague and based on speculation and that no
particulars had been given of the basis on which it was
al l eged that he had purchased 1180 litres of petrol at the
cost of Rs.17900/- in addition to what had been discl osed by
hi m

The appel l ants exam ned PW 36, Shankar Rao Gadge, who
was working as an Accountant with Raj Autonobiles at the
rel evant tinme. He deposed that a credit account had been
started for Respondent No. 1 at the instance of Ms. Shalini
Bai Meghe (wife of respondent No. 1 and proprietor of Raj]
Aut omobil es) and credit slip books had been issued to
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Respondent No. 1. That whenever petrol or oil was purchased
by or for respondent No.1l, a copy of the credit slip used to
be given to Ms. Raj Autonpbiles and its counterfoil was
retained by the customer. The original «credit slips were
| ateron returned to the first respondent alongwith the bill
The witness after referring to the record deposed that fue
had been supplied to respondent No. 1 for car Nos. M+ 31-
1722, MH02-2200, MK-1/1022 besides vehicle No. 1422 and
7069 during 1.5.91 to 16.6.91. He also proved a cash meno
dated 16.6.1991 for bill No. 2503 (Ex. 681) for sale of 10
liters of petrol sold to respondent No.l. The wtness
admtted that receipt No. 843 dated 12.7.1991 (Ex. 680) was
in respect of bill Nos. 401 to 405 for the consolidated
amount of Rs. 12,152.40 and went on to say that the paynents
had been nade by a cheque by respondent No.1. According to
the witness, except the petrol which was sold under the cash
meno Ex. 680 all other petrol and oil sold to Datta Meghe was
worth Rs. 12152740 p.. All these transactions are carried
over and ‘entered in their accounts. "W did not sell either
oil or ‘petrol besides these to Datta Meghe" was the
cat egori cal statenent made by PWB6 Gadge

The appel l ants al so exani ned Shri Prakash Bai dya PWB3.
This witness wearlier used to be a partner in MS Raj
Automobiles till 1991 where after he ceased to have any
concern with Raj / Autonobiles. During the parlianentary
el ections, he was the General Secretary of the East Nagpur
Assenbly Constituency for BJP, the party to which both the
appel l ants as well as respondent No. 2 bel onged and was in
charge of that area. He deposed-that it is necessary to put

one litre of oil if the consunption of petrol is 100 to 125
liters and that in one litreof oil, the run of the vehicle
woul d be about 1000 kms. on an average consunption at the
rate of 10 kns per litre of petrol. During the  cross-

exam nation, he adnmtted that he had deposed about the ratio
of consunption of petrol and oil fromhis experience and not
fromany book and al so conceded that if an engine is old it
woul d consune nore oil as well as nore petrol and that the
oil-petrol ratio varies according to the horse power of the
engine and its nodel and that if the chanber of the vehicle
| eaks, the consumption of oil would be npre because of
| eakage and not on account of the consunption. He admtted
that he is not an autonpbil e engi neer

Respondent No. 1, the returned candidate in his
statenent admitted that his wfe owns Raj Autonpbiles and
that petrol and oil were bought by himon credit from Raj

Aut omobi | es, except for one cash transaction on 16.6.1992
for Rs. 147.40 (Ex. 681). He went on to add that he did not
buy petrol from any other petrol station | except. Raj
Aut onobil es during the election period and that the credit
slips which used to be issued to Raj Autonobiles were
received back by himwth the bill from Raj Autonobiles and
after the bills were paid, the credit slips were destroyed.
During his cross-exanm nation, he stated that he had three
di esel and four petrol cars with himfor his election and
that he had hired some notor cars and auto-rickshaw on 19,
20 and 21 May and 8, 9, 10 June, 1991 through Prince
Travels. He disclosed the nanmes of the parties fromwhom he
had procured those vehicles and asserted that besides Car No
7069 which he had procured from Nagar Yuvak Sanstha, he used
the cars of the workers who used to cone and see him
According to himvehicle No.7069 is NE and the nodel was 3/4
years ol d.

For coming to the conclusion that the returned candi date had
purchased nore fuel than the one shown by himin his return
of expenditure,the Hi gh Court relied upon the petrol-oi
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ratio as deposed to by pw Baidya. It was found that the
amount of oil admittedly purchased by the returned candi date
as per bill No.404 when considered in the light of the tota
fuel purchased would show that, much nore fuel would have
been purchased to consume the quantity of oil purchased as
per bill No.404. It was found by the H gh Court on the basis
of the calculations made that the returned candidate had
suppressed an expenditure to the tune of Rs.18,277.60 but
since the appenllants had asserted that there had been
suppression of the use of 1180 Ilitres of petrol worth
Rs. 17900/ -onl y,therefore only that rmuch of expenditure could
be added to the di scl osed expenses of the returned
candi date. The H gh Court while entering into the
calcul ations did not base itself on the oil-petrol ratio but
multiplied the consunption of petrol for one of the cars
(MH31G 1727), which was admittedly used by respondent No.1
by 3 and drew an-inference that for the other 3 cars al so.
the sanme anount of petrol woul d have been consuned and thus
found that the returned candi date woul d have purchased nore
petrol worth atl east Rs.18277.60.

In the election petition a specific allegation had been
made to the effect that the returned candi date had purchased
1180 litres of petrol in addition to what had been discl osed
by him fromRaj Autonobiles. In the verification of the
el ection petition,the appellants had disclosed the source of
information with regard to the contents of para 2.10 as
based on the information received from Shri Baidya PW In
the affidavit filedin support of  the allegations of the
said corrupt practice, the source of information was also
di scl osed to be Shri Baidya PW However, PW3, Shri Prakash
Bai dya, in his deposition in court did not state that he had
conveyed any information to the election petitioners about
the alleged excess purchase of 1180 litres of petrol by
Respondent No.1 fromMs. Raj Autonobiles apart from the
quantity of fuel purchased by himas disclosed in the return
of election expenditure. In hi's statenent, he  only
specul ated about the excess purchase of petrol on the basis
of oil-petrol ratio, based on his experience even though
adnmttedly he is not an expert,not even an - autonobile
engineer. In the election petition nothing was said about
the petrol-oil ratio as the basis from which the appellants
had inferred that 1180 Ilitres of petrol had been purchased
by the returned candidate in addition to the quantity of
fuel shown to have been purchased by him from Raj
Aut onobi | es. Except for giving same figure of ’1180" litres
of petrol alleged to have been purchased by respondent No. 1,
the appellants did not give any other facts or particulars
in the election petition for alleging purchase of 1180
litres of excess petrol and left the matter totally vague.
Even in his own statenent, appellant No.1, did not disclose
the basis for arriving at the figure of '1180’°. An attenpt
was apparently nade to get sustenance fromthe testinobny of
Bai dya PW3, admittedly a partyman of the appellants and
respondent No.2, to support the allegations made in the
petition on the basis of oil-petrol ratio. Even in that
behal f we find that no evidence was |ed by the appellants to
show as to what were the nodels of the vehicles which were
used by the returned candidate and the extent to which al
those vehicles had been used during the elections. The
returned candidate, RIW, was not even asked a single
guestion regarding the extent of the wuse of the different
vehicles to determine the mileage- run in respect of each
one of those vehicles. No explanation was even sought from
himregarding the oil-petrol ratio or as to why so nmuch of
oil had been purchased for so Ilittle fuel. In this
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connection,it is also relevant to note that PWB3 Shri Vijay
Rathi, the Accountant of Raj Autonobiles, had been summoned
by the appellants alongwith the record presumably to prove
the excess sale of 1180 litres of petrol, apart fromthe
fuel shown in bill Nos. 401, 402, 403 and 404 but the record
was never got exhibited and there is , thus, force in the
subm ssion of M Manohar, |earned counsel for the returned
candidate that a presunption should be drawn against the
appellants to the effect that the summoned record being
i nconveni ent was not got exhibited by the appellants. The
observation of the H gh Court, under the circunmstances, to
the effect that Raj Autonobiles had suppressed the record
does not appear to be well founded as the summoned record
had been brought by PWB3 to the court but the party chose
not to get the same exhibited and no fault can be found with
Raj Aut onpbil es

The High Court, ~as already noticed, found the
suppression of Rs.18,277.60 on the cal cul ati on based on the
quantity of petrol purchased for vehicle No.
MH 31- G 1722. The total petrol purchased for that vehicle
was shown _as 470 litres and the amount of oil purchased for
that was shown to be 22 litres.
oviously, the ratioof oil-petrol as deposed to by Shr
Bai dya PW3, does not appear to have any relation to the
petrol-oil ratio for the said vehicle. On the basis of the
ratio as deposed to,/ by PW3, nore than 50 litres of oi
shoul d have been consuned for this vehicle. The H gh Court,
as already observed, calculated the cost of 470 litres of
petrol as Rs.6927.80 and than multiplied it by 3 and arrived
at the figure of Rs.20,783.40 and deducting an. amount of
Rs. 2505. 80, which had been shown to be cost of the petro
used for the two other vehicles wused by the returned
candi date, determined the suppression at Rs.18277.60, but
since the election petitioners had alleged suppression of
the use of 1180 litres of petrol-worth Rs.17,900/- only, the
Hi gh Court fastened the Iliability on the first respondent
not for the anount of Rs.18277.60 but Rs.17900/- only

In our opinion, the approach of the H gh Court was

wong and it fell into a conplete error in naking these
cal cul ati ons which are not even based on guess work but are
totally conjectural in nature. The type of exercise done by

the High Court had neither any factual foundation in the
el ection petition nor even in the evidence. The Hi gh Court
nade out a new case neither the one pleaded by the el ection
petitioners nor the one pleaded by the returned candi date.
It was not a perm ssible course for the H gh Court to adopt
while dealing with the allegation of comm ssion of a corrupt
practice in an election petition. Since, no evidence was |ed
by the election petitioner about the alleged purchase of
excess of 1180 litres of petrol, the High Court ought to
have found the issue against the appellants. The finding of
the Hgh Court is, not on any evidence. Except PW who made
a vague statement to the effect that he had seen the
vehicles pleaded in the election petition, on the roads
throughout during the election, wthout indicating when,
where and which vehicle, on other evidence was produced to
show the extent to which the other vehicles in question had
been used during the election by Respondent No.1 or his
el ection agent or by any other person with the consent of
respondent No.1 or his el ection agent. The election
petitioner could have exanmined w thnesses from different
segnents of the constituency to depose, if they had seen the
returned candi date or his election agent in that area in any
particul ar vehicle and then nunber of occasions when the
returned candi date had been so seen in different localities
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in the sanme or different vehicles to show the extent of run
of those vehicles by bringing out the total distance likely
to have been covered. No such evidence was |ed, though the
production of such evidence was not an utter inpossibility.
That vehicle No. 1722 (whi ch was made the basis for
calculation of total run by the Hgh Court) was nore
extensively used, than the other vehicles is a reasonble
possibility which cannot be ignored. It was incunbent upon
the appellants to prove the sale of 1180 litres of petrol in
favour of Respondent No.1 by Raj Autonobiles as alleged by
them in the election petition, by Ileading cogent and
satisfactory evidence and they mserably failed to prove the
said charge, |et alone ‘beyond a reasonable doubt. Even the
mat hemati cal cal cul ati on made by the Hi gh Court al so appears
to be incorect but we need not detain ourselves to point out
the same because of the infirmties pointed out by us in the
approach of the Hi gh Court. The finding of the H gh Court on
Issue No.4 (V), therefore, cannot be sustained and we set
aside that finding and hold that the appellants have fail ed
to prove " Issue No.4 (V) and consequently the addition of
Rs. 17, 900.00 in the returnof expenditure of respondent No.1
was not justified and the said anount shall have to be
excluded. The cross-objection to that extent succeeds and is
al | owed.

| SSUE NO.5 (b) (i) /& (i)

The al |l egations / of the election petitioners which |ed
to the framng of Issue No.5 (b) (i) and (ii) are contained
in paragraphs 2.11 to 2.14 of the election petition and
concern the issuance of voter cards to 1243382 voters in the
constituency by the returned candidate after getting the
sanme printed at a cost of Rs.2,25,6000/- from Shakti O fset
Works, appealing to the electorate to vote for the returned
candi dat e. Besides, Respondent No.1l is also alleged to have
got printed posters of different sizes, nanely, one |akh
posters of 20"x30"; one lakh fifty thousand posters of
18"x23" and seventy five thousand posters of & 15"x20"
propogating his candidature and (these posters of different
sizes, on an average of about 300 posters were exhibited at
each of the 1250 polling booths in the constituency. It was
al | eged t hat in all 3,25,000 posters were got printed by
the returned candidate between 25.4.91 and 21.5.91 after
incurring an expense of Rs.3,40,250.00 for the printing of
the said posters and the first respondent did not include in
the return of his election expenses either the —anmount of
Rs. 2, 25,000/ - being the cost of the wvoters cards or
Rs. 3,40, 250/ - being the cost of the posters. In the witten
statenment, while admtting that the appeal nade in the voter
cards was to cast votes in favour of the first respondent
and that the posters were al so published for the furtherance
of the prospects of the election of the first respondent,
the returned candi date denied to have i ncurred any
expenditure at all on printing and distribution of ‘either
the voter cards or the posters. According to the first
respondent, he |earnt about the printing of about four lakh
voter cards by the Nagpur City District Congress Conmttee
at its own expense and also came to know that sone posters
had been got printed and published by Nagpur City District
Congress Committee while sonme nore posters had been supplied
by Congress (1) through its sub-organisations,at various
| evel s, as per the past practice and as per the practice
being followed by the other parties also for distribution
and that he had neither authorised nor incurred any expense
for the said cards and posters and that the same had been
publ i shed and distributed without his know edge |et alone
hi s consent.
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The appellant Bapat PWL in his statenment deposed that
voter cards had been issued about eight days prior to the
poll to every voter as nmentioned in the voters list Ex.74
and according to his estinmation the cost of printing of the
voter cards would be Rs.2,25,000/-. In the course of his
statenment he,
however, admtted that in the case of respondent No.2, Shr
B. L. Purohit voter cards had al so been issued to the voters
but went on to say that the same had been got printed by the
BJP at its own expense and were distributed by the workers
of the B.J.P. without any expense being incurred or borne by
respondent No.2 hinmself. Wth regard to the publication of
the posters, he deposed that the posters had been used by
the returned candi date extensively. Specinen of sone of the
posters were produced as Ex.75 to Ex.78. PW, asserted that
the expenditure for the printing of voter cards and the
posters in the case of the returned candi date was borne by
the first respondent hinself and not by anyone el se.

The appellants in support” of their case exam ned PWM1
Suresh Deotal e President of ~ Nagpur Gramin Congress, PwW2
Bal i ram Dakhne Cashi er, PWI3 Baburao Zade, Secretary of the
Gramin Congress and PWI6 Marotrao Kunbhal kar, Treasurer of
the Nagpur District Congress Conmittee. The evi dence of al
these wi thnesses however reveals that the Congress Conmittee
had i ncurred the expendi ture for publication of
advertisenents, voters cards, posters -etc.. In connection
with the el ection of the returned candi date. These
wi t nesses, however, admitted that the Congress party did not
mai ntain any account \in respect of el ection expenses either
for the |ocal bodies, Legislative Assenblies, or Parlianent.
That the work regarding the election propaganda and
incurring of election expenses used to be entrusted to one
or the other of the office bearers by the Party. In the case
of the election of Datta Meghe, the witnesses deposed that
the job had been entrusted to PW3 Baburao Zade. These
wi t nesses further deposed that noney for undertaking
el ecti on expenses was col |l ected by the Congress Party in the
formof collection coupons. That a part of the election
coupons were supplied by the All India Congress Committee in
the demonination of Rs.2/- and Rs.5/-__while the rest were
printed at the local Ilevels. No account was, however,
mai nt ai ned of those coupons. The posters were al so supplied
by All India Congress Committee and the Provincial Congress
Comm ttee. PWI3, Baburao Zade stated that Shakti O fset was
one of the printers who had undertaken the printing job and
that the orders for printing work had been placed by himon
Shakti O fset through Shri Parshoni kar. He admtted that he
was a sitting MLA at the time of the election. He however
was not aware if Parshonikar was the Secretary of ‘Nagpur
Shahr Zila Congress Conmittee. From The testinony of PW1
President of Nagpur Gramin Congress it enmerges ‘that the
manner of collection of funds for election purposes was
through sale of coupons. The wtness denied that not
mai nt ai ni ng of any accounts of those coupons, was a practice
devised only for the present election but asserted that it
was a practice which used to be followed in all earlier
elections also. He went on to add and that when Shri
Purohit, respondent No.2, was a Congress Candidate in the
Parliamentary elections of 1984 and 1989, the expense for
his election propaganda had been incurred by the Congress
Conmittee also by raising funds through sale of coupons and
that no account had been kept either of the coupons or even
of the total expense incurred during those el ections. He was
enphatic that the Congress Committee did not maintain any
account in respect of the expenditure incurred by the party
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in connection with the elections to the |local bodies,
Legi sl ative Assenbly or Parlianentary el ecti ons. The
evi dence of PW2 is alnpbst on the same lines as that of PW1
and PWM3 in all material particulars. This w tness further
deposed that he had |earnt from PW3 Baburao Zade that an
amount of Rs. 40000/- had been paid to Parshioni kar towards
the el ection expenses and that sone posters had been issued
by the Al India Congress Committee al so. The pass book of
the Gramin Congress which was produced by the witness,
reveal ed that after the w thdrawal of an ampunt of Rs.250/-
on 26.9.90, the next wthdrawal was only on 10.4.92 of
Rs. 3500/ - and that no other ampbunt had either been deposited
or withdrawn by the party fromthe Bank. The evidence of the
witnesses to the effect that funds for election expenses
were collected by sale of coupons and donations and no
account was rmmintai ned of —the receipt and expenses, thus,
recei ves corroboration fromthe Bank Pass Book of the G amn
Congress. The testinmony of PW3 which supports the testinony
of PWI1 reveals that about 30000 to 40000 voter cards
besi des some handbills worth Rs.2000/- to 3000/- had been
got printed by the Party through  Shakti Ofset Works.
Expl ai ning the reason for not maintaining any account of
recei pt and expense, the witnesses stated that since persons
who bought the coupons or gave donations were nostly
busi nessnen, who generally paid the amount by cash, and did
not want any record of the paynent nade by themto be kept,
the accounts were not nmaintained. PM4 Vishnu Dutt M sra,
Vi ce-Presi dent of 'the Nagpur Nagar Zila congress and PW5
Awari, President of Nagpur Nagar Congress Comittee deposed
on the sane |ines as PWM1 to PW3. PW6 Marotrao Kunbhal kar
the Treasurer of the Party, further stated ‘that the
responsibility for the election propaganda of the returned
candidate in the present case had been  placed on Shr
Par shoni kar, who was nmade the Secretary Incharge 'of the
el ections of Respondent No.1l by the Party. According to
PWI6. an ampount of about Rs.14 |akhs had been collected
through donations and sale of coupons, out of which Nagar
Congress Commttee had also got coupons worth about’' Rs.7
| akhs printed and the remaining coupons worth Rs.7 | akhs had
been received fromthe Al India Congress Conmittee. The job
for giving advertisenment to the newspapers etc. on behal f of
various Congress Conmttees and organisations had been
entrusted to Shri Parshionikar. He admtted that even in
1989 when respondent No.2, Banwarilal Purohit, had contested
the election as a Congress candidate, an anpunt of about
Rs.12 lakhs to Rs.14 |akhs had been coll ected through sale
of coupons and donations and the sane had been spent by the
Party for the furtherance of the election of Respondent
No. 2, Banwarilal Purohit, w thout nmaintaining any account of
recei pt and expense.

Ashok Thakre PWh4, the Manager of Shakti O fset Wrks
deposed that none of the candidates had approached him
personally for pl acing orders for printing work. He
di scl osed the nanes of the persons who had aproached himon
behal f of different candidates to place orders in connection
with the printing of posters of different sizes, as
reflected in Ex.75 to Ex.78 and asserted that orders had
been placed for the same by Shri Parshoni kar and the posters
had been got printed by Gamn Congress for which purpose
PWI3 had al so approached him He went on to state that Shri
Par shi oni kar had approached him on behalf of Nagar Zla
Shehar Congress and that the printing work was got done by
Shri Pande on behalf of the Yuvak Congress. PW4 gave
details of the wvarious posters printed by him and by
reference to |edger Ex.738/9, stated that an anmount of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 21 of 48

Rs. 50000/ - has been shown to have been credited to the
account by the President Nagar Shehr Congress Committee on
13.5.91 under five different receipts, Ex.744 to 748, for
Rs. 10000/ - each, totally Rs.50,000/- He then deposed that a
further sum of Rs.50000/- had been received by the press
from Nagpur Zila Congress Conmittee, G amn-Vibhag and that
a sum of Rs.50000/- had also been received from Zla
Congress Committee (Yuvak) on 6.6.91 and 23.10.91. An anount
of Rs. 10000/ - was received from Nagpur Zila Congress
Conmittee (1) Gramin also. That all these anpbunts were spent
for the printing work entrusted by various Congress
Conmittees and organisation of the propaganda material for
the election of the ‘returned candidate. The returned
candidate in his deposition denied to have authorised or
incurred any expense as alleged by the el ection petitioner
in connection aither with the printing of voter cards or the
posters etc. and maintained that he had not even taken the
responsi bility to reinburse the expenditure on behal f of any
one and that no expenditure in_ that behalf had been incurred
by any one with his consent either

After considering the evidence in its totality in the
light of the pleadings in the election petition, we find
that the election petitioner has not adduced any cogent,
satisfactory or reliable evidence to establish that the
expendi ture of Rs.2,25,000/- and Rs. 3,40,250/- as alleged in
the petition had been incurred and/or authorised by
respondent No.1 for the printing of voter cards and the
posters. On the other hand it energes, that the entire
expenditure on that behalf was undertaken and borne by the
Congress Party and others and that it was so-done as per the
past practice al so.

The argurment of Dr. Ghatate however is that Thakre
PWs4, the Manager of Shakti O fset ~Wrks who denied the
recei pt of any amount fromthe returned candi date coul d not
be relied upon because there has been some tanpering with
the record, including the | edger, and therefore it should be
inferred that he was hel ping the returned candidate. It was
submitted by the learned counsel that even though PW4 was
produced and exami ned by the election petitioner, they were
not bound by his entire evidence and that —once it was
established that the record had been tanmpered wi th, the onus
woul d shift to the returned candidate to show that he was
not responsible for the tanpering or that the tanpering had
not been done at his instance. This argunent is fallacious
and does not inpress us at all. There is no .material brought
on the record to even suggest let alone establish that the
tanpering had been done in the record at the instance of the
returned candi date. No sound foundation had been | aid either
inthe petitionor in the evidence which may justify this
court to raise the inference, which the |earned counse
invites us to draw. A sinilar argunment had been raised on
behal f of the appellants in the trial court alsoand the
learned trial Judge found that the allegation of the
tanmpering of the record by Shakti Ofset Wrks at the
instance of the returned candidate had not at all been
proved, much |less satisfactorily. The trial «court rightly
found that the practice followed by all political parties
for printing of voter cards and posters had al ways been much
simlar and the anmounts for the said purpose used to be
spent by the political parties by sale of coupons and by
receiving donations and even when respondent No.2 had
contested the election as a Congress candidate the sane
practice had been followed. The election petitioners have
failed to establish any 1link between the alleged expenses
and the returned candidate for printing and distribution of
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voters cards and posters and have not brought any
circunstance on the record to show that the returned
candi date had any hand in the tanpering of record or even
that the tanpering of the record was done for the benefit of
the returned candi date only.

We wi sh, however, to point out that though the practice
followed by political parties in not nmaintaining accounts of
recei pts of the sale of coupons and donations as well as the
expenditure incurred in connection with the election of its
candi date appears to be a reality but it certainly is not a
good practice. It leaves a lot of scope for soiling the
purity of election by nmnoney influence. Even if the traders
and busi nessnen do not 'desire their nanmes to be publicised
in view the explanation of the wi tnesses, nothing prevents
the political party and particularly a National party from
maintaining its own -accounts.  to show total receipts and
expenditure incurred, so that there could be sorme
accountability. The practice being followed as per the
evi dence i'ntroduces the possiblity of receipts of nmoney from
the candidate hinself or his election agent for being spent
for furtherance of his election, without getting directly
exposed, thereby def eating the real intention behind
Expl anation I to Section 77 of the Act. It is, therefore,
appropriate for the Legislature or the Election Comm ssion
to intervene and prescribe by Rules the requirements of
mai ntai ning true and correct account of the receipt and
expenditure by the political parties by disclosing the
sources of receipts.as well. Unless, this ‘is done, the
possibility of purity of elections being soiled by noney
i nfluence cannot really be ruled out. The political parties
nust di sclose as to how nmuch-anpbunt was coll ected by it and
fromwhom and the nmanner in which it was spent so that the
court is in a position to determne "whose noney was
actually spent” through the hands of “the Party. It is
equal |y necessary for an election petitioner to produce
better type of evidence to satisfy the court as to "whose
noney it was" that was being spent through the party. Vague
al | egations and discrepent evidence may only create a doubt
but then the charge of corrupt practice cannot be held to be
proved on nere |urking suspicion or doubts.

Howsoever, undesirable and objectionable the practice
m ght be, the fact remains that the evidence |ed by the
el ection petitioners in this case does not establish the
charge levelled by them at all. In the absence of -any
cogent, reliable, satisfactory and trustworthy evidence to
show that the respondent No.l1 or his election agent had
incurred or authorised the expenditure as alleged in the
petition, the trial court rightly found the issue against
the election petitioner and we find no reason . to take a
different view W therefore, confirmthe findings of the
H gh Court on the said issue.

| SSUE 5 (B) (V)

In para 2.20 of the election petition it has been
pl eaded that respondent No.1 had sent personal inland
letters to all the voters residing within the constituency
and the appellants had calculated the price of each such
letter as Rupee One, inclusive of printing and postage. Two
of such letters, Annexures 13 and 14, containing the
resi dential address of respondent No.1l allegedly received by
Vijay Shinde and Vinayak Gode PWM9 were annexed wth the

el ection petition. 1t was alleged that respondent No.1 had
nade an appeal through the inland letters to the voters to
cast their vote in his favour on 12.6.91. It was further

stated that though the letters were shown to have been sent
by Sarva Dharma Samgji k Sangathan, the expenditure for the
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same was in fact authorised and incurred by respondent No.1
hinself. It was pleaded that there were 1240830 voters in
the constituency and, therefore, respondent No.1 was all eged
to have incurred an expenditure of Rs.12,40,830/- on the
inland letters and he had not shown the expenditure incurred
by him in that behalf in the return of expenditure filed by
himand if the said amount is included, it would show that
the returned candi date had i ncurred and aut hori sed
expendi ture beyond the prescribed limts and thus comitted
the corrupt practice under Section 123 (6) of the Act. In
the witten statenent, the returned candidate denied the
all egations and styled the same as inmaginary and basel ess.

He denied to have sent any letter to Vijay Shinde and
Vi nayak Gode, Annexure 13 and 14 respectively or to anyone
else in the constituency. The allegation that he had
incurred an expenditure of Rs.12,40,830/- was vehenently
deni ed. Respondent No:1l stated that according to the
information received by him after the election, the Sarva
Dharma Sammj i k¥ Sangat han had got printed about two thousand
letters . simlar to Annexure 13 and 14 and issued the sane
wi t hout his approval or _consent and the entire expenditure
must have been borne by the Sangathan itself since it was
neither authorised nor incurred by him or by his election
agent. It was stated that the allegation in the paragraph
were vague and general in nature and |acked essentia

i ngredients and particulars and the assention that all the
voters in the constituency had received the letters from
respondent No.1 was based on speculation and conjectures and
not on facts.

In the original witten statenent filed by the returned
candidate in reply to para 2.20, it appears that while he
denied the "sending" of the inland letters identical to
Annexures 13 and 14, there was no specific denial nade by
himregarding his signatures allegedly appearing on those
letters. In the amended witten statement, a specific denia
was al so incorporated stating that the respondent No.1 had
not signed those letters and that inadvertantly it had been
omitted to be nentioned in the earlier witten statenent,
whil e denying the sending of the ‘inland letters. Thus, in
the anended witten statement there was denial both, about
the signatures as well as the sending of the letters by the
first respondent to the voters. Respondent No.1 al so denied
to have incurred or authorised any expenditure in connection
with the printing and postage of those inland letters.

Appel | ant No. 1 Bapat, appearing as PW.in his statenent
asserted that each one of the voters in the constituency had
received such an inland letter from respondent No. 1 but
admtted during his cross examnation that he had no. idea
whet her the letters had actually been signed by the first
respondent or by soneone el se. The petitioner also exam ned
Shri JD Kotwal PW6 as the Hand-witing Expert to-identify
the signatures of Respondent No. 1 on Annexures 13 and 14
(Ex.79 and 80), and to conpare the same with the adnitted
signatures of the first respondent. The Hand-witing Expert
PW56, however, did not support the case of the election
petitioner and deposed that no opinion could be expressed
regarding the authorship or otherwise of the disputed
signatures on Ex.79 and 80 (Annexure 13 and 14). Wth the
denial by respondent No.1 that he had neither signed those
letters nor sent any such letters to the electorate and the
evidence of the Hand-witing Expert PWe6, the appellants
nust be held to have failed to prove that the letters like
Annexures 13 and 14 were signed by respondent No.1l or that
he was responsi ble for sending those letters to the
el ectorate. The argument of Dr. Ghatate that even if the
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letters had not been signed by respondent No.1, but since
the sane had been sent as an appeal to vote for him it
shoul d be presuned that he was the author and sender of the
letters, does not appeal to us. The court can only decide
the case on the basis of the evidence |ed and not on what
ought to have been led. In the instant case, the election
petitioners have failed to exam ne any witness to show t hat
the letters (like Annexure 13 and 14) had in fact been sent
by respondent No.l1l to the electorate. The letters were, on
the face of it, sent by the Sangathan. No evi dence has been
led to show that the noney spent by the Sangat han had been
provi ded by respondent No.1l either or that the Sangat han was
a non-exi stant body. The allegation has remained totally
unsubstantiated. It was certainly not obligatory for the
returned candi date under the circunstances, to have produced
any witness fromthe Sangathan to prove that Sangathan had
sent the letters on its own or that it had also incurred the
expenditure itself. Since, the case of the returned
candi date categorically had been that those letters were
neither signed by him nor sent by himnor did he incur any
expenditure in~ respect thereof,” it was for the election
petitioners to establish the charge by |leading reliable and
sati sfactory evidence. The evidence of appellant Bapat PW,
to the effect that ~ he had nade inquiry fromthe Charity
Conmi ssioner and learnt that there was no such Sangathan
registered with the Charity Conm ssioner, to urge that the
Sangat han was a ‘fake’ organisationand was not a genuine
society, ignores the fact that the registration of such a
Sangathan is not necessarily to be done only wth the
Charity Conm ssioners. ~The petitioner admttedly nmade no
inquiry from any other —quarter to find out whether or not
the Sangathan was in fact in existence or not. Theintrinsic
evi dence of the docunent shows that the letters were sent by
the Sangathan and keeping in view the evidence of the
handwiting expert, it appears that the |letters bore the
nane of ‘Datta Meghe’ and not his signatures. The petitioner
could have produced sone witness fromthe Sangathan to show
that no such letters had been 'sent by the Sangathan. The
petitioners did not even sumon a witness from the Sangat han
alongwith the record. Had it been done and-if the sunmons
could not be served because of the alleged non-existence of
such a Sangathan, it my have been possible for the
petitioner to argue that the Sangat han was a fake
organi sation and that an inference may be drawn that the
letters had been sent by respondent No.1 at hi s expense but
no such inference can be drawn in favour of the appellants
in view of the facts and circunstances existing on the
record. Respondent No.1 had disclosed the name of _ Shri
Bhasme as one of the officers of the Sangathan in his
testinony and the appellants should have sought pernission
of the Court to summon Shri Bhasnme at that stage atleast but
they did not do so for reasons best known to them W are
unable to agree with Dr. CGhatate, that the evidence shoul d
have been led by the returned candidate to prove that
actually the letters had been sent by the Sangathan after
incurring the expenses itself and the petitioners should not
be expected to lead such evidence. The onus to prove the
charge was on the election petitioners and in the absence of
any satisfactory evidence adduced to discharge that onus,
the returned candi date was under no obligation to prove that
he was not responsible for committing the corrupt practice.
Again, it is not the case of the appellants that the
expenditure had been incurred by the Sangathan, with the
consent of the returned candi date or his election agent nor
is it their case that the returned candi date had undertaken
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to reinburse the expenditure incurred by the Sangathan. The
trial court, in our opinion, after properly considering and
appreciating the evidence rightly found that there was no
evidence on the record to support the plea that the first
respondent had spent the anount as alleged on the postage
and printing of the inland letters of the type, Annexure 13
and 14 (Ex.79 and 80) or that he had sent those letters to
every voter in the constitutency. Fromthe nmaterial on the
record, there is no scope even to raise a strong suspicion
against the first respondent in that behal f. The appellants
appear to be l|abouring under the wong inpression that once
they make an allegation against the returned candidate,
their responsibility is over and it is for the returned
candidate to prove his innocence. It is against the
essential principles of election law. At the risk of
repetition it my be stated that where allegations of
corrupt practice are alleged, it is for the election
petitioners to prove the charge against the returned
candi dat e ‘beyond a reasonable doubt to the satisfaction of
the court. The obligation of the returned candi date to rebut
the allegations by leading evidence arises only after the
el ection petitioners have | ed dependabl e evidence in support
of the charge of <corrupt practice and not till then. The
appel l ants have in the present case failed to do so in
respect of the charge relating to issue No.5(b)(v) and
accordingly we agree with the Hi gh Court that the returned
candi date was not required to refute the charge by |eading
evidence on this behalf. The issue “is accordingly decided
agai nst the appellants and we confirm the finding of the
H gh Court.

I ssue No. 5(b) (vi) & (vii)

These two issues relate to the publication of certain
advertisenents in various newspapers such as Nagpur Tines,
Nagpur Patrika, Nav Bharat Times, Tarun Bharat anong ot hers.
There is some connection between these issues and issues
6(a), (b) and (c), which we shall deal wth separately.
According to the election petitioners, the returned
candi date had opened an account. with Nav Bharat Tines,
Nagpur Tinmes and Nagpur Patrika and had incurred an expense
of Rs. 4,89,424.00 for the publication of vari ous
advertisenents in connection with his electionin those
newspapers but the said anmount was not —included in-the
return of expenditure and that had the sanme been incl uded,
the returned candidate would be shown to have incurred
expenses beyond the permissible linmts. The break up of the
amount (Rs. 4,89,424.00) allegedly incurred or authorised by
the returned candidate as given by the appellants is as
fol | ows:

(1) Nav Bharat Tines = Rs. 2,61,274.00
(2) Nagpur Tinmes & Nagpur
Patri ka = Rs. 2,28,150.00

It was alleged in the election petition that the returned
candi date had an account, Code No. MO0042 (Ex. 441), with
the Newspaper Nav Bharat Tinmes and though it was shown that
the expenses for the advertisenments published in the
newspapers were borne by Nagpur District Congress Conmittee,
Gramin Congress Comittee and sone ot her organi sations and
i ndividuals, but in fact the paynents had been nade out of
the ambunts provided for by Respondent No. 1 to the said
Conmittees, organisations and individuals. In the witten
statenent Respondent No. 1 denied that he had incurred or
aut horised any expenditure hinself or through his election
agent in respect of the various advertisenents appearing in
Nav Bharat Ti nes, Nagpur Tinmes and Nagpur Patrika as all eged
inthe election petition. It was also denied that the
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adverti senents had been pub

i shed at the instance of or with

the know edge of Respondent No. 1 or that he had placed his
funds at the disposal of the party and others to di scharge
the Iliability arising out of the publication of the

adverti senents.

W shal l first take

up the publication of the

advertisenents in Nav Bharat Tines for which it is alleged

that an expenditure of Rs.
aut hori sed by Respondent No.
PWs Narayan Gawal ani

2,61,274.00 was incurred or
1
the Manager of Nav Bharat Tines

whil e appearing as a wtness for the election petitioner
deposed that the newspaper receives advertisements through
advertising agencies, organisations and individuals. The
agenci es which had released advertisenments during the
el ections were Prasad Publicity, Yugdharnma Consultants and
Conmercial Services (Y.C.C.S). For Prasad Publicity and
Y.C.C.S. they had-a running account while Congress had no
runni ng account ~with Nav Bharat. He then explained how
various advertisenents appearing in the paper cane to be
publ i shed and discl osed the sources from which the sane had
cone and -alsoidentified the person or party who had made
paynments in respect of ~those advertisenments. He went on to
depose that whenever the advertisenents were received, they
were entered in a register called the "RO Input Register”
but the same had /'not been preserved and had since been
destroyed. That there was no other proof pertaining to the
recei pt and publication of advertisenents. He produced the
| edger and proved various advertisements, release orders,
bills etc. During his cross-examnation, he was confronted
with various receipts and he went on to say
"None of the advertisenents of which
the total works out to Rs. 26690/- as
stated above were gi ven by Datta
Meghe. The payment al so was not nmade

by Datta Meghe for t hose
advertisenents. nor did he take
responsibility for maki ng t hese
paynments."

Whi | e explaining the document Ex. 407 and the existence of
words "(Datta Meghe El ection advertisenments)" witten in ink
in the copy of Ex. 407, he expressed ignorance as to when or
by whom those words were inserted in the office copy. He
admtted that in respect of Ex. 409A, the words "Datta Meghe
Account"” did not appear in the original of the receipt but
could not say as to who had witten those words in the copy.
The witness in response to the question regarding the
associ ati on of Respondent No. 2, with the partners of the
firmstated
"I know Rangopal Maheshwari, Prakash

Maheshwari. They are the partners of

the firm which owns Nav Bharat. It is

true that on many common social fornus

they and Respondent No. 2 Banwarila

Purohit are together. I do not knowif

they belong to the same community. It

is not true that our nanagenent has

forged the duplicates of receipt books

at the instance of Banwaril al Purohit

in order to boster his false claimin

the petition.”

The witness categorically asserted that "M 00042" is
the code nunber of "Datta Meghe Election Advertisenent

Account" and that al
and account had been
Congress-1 Committee

paynments agai nst the said code nunber
recei ved from Nagpur Shahar District
and that no payment was received from
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Datta Meghe or from anyone el se on behal f of Datta Meghe.
PWr, Shri Sapre, Manager, Accounts of Nav Bharat Tines,
deposed that Mannohan Maheshwari is the Editor of Nav Bharat
Times. That receipt Ex. 406 was issued first in the name of
Datta Meghe but later on it was corrected to show the name
of the party as Congress Committee and it was done under his
i nstructions because it had been brought to his notice that
paynment had not been nade by Datta Meghe but by Nagpur
Shahar Indira Congress Conmittee. He went on to state that
the original receipt Ex. 406-A was signed by Kul karni
Expl aining the difference in scoring of certain words in the
carbon copy Ex.406-A and its original Ex. 406-A, the witness
stated that he had scratched the original nane and
substituted it wth the name of Shahar Congress Committee.
He, however, could not state as to who did the scoring in
the original receipt Ex. 406-A because the sanme had not
been done by him -~ Wien his attention was drawn to a number
of other receipts and their carbon copies and particularly
the entries thereon, with a view to point out the difference
between thhe entries in the originals and the copies, the
witness stated that since receipts had been issued by
different persons |I|ike Kulkarni, Prabhakar and others, he
could not explain the reason as to why the corrections had
been nade but asserted that the corrections had not been
made only in the case of the recei pts concerni ng Respondent
No. 1 but such corrections had been nmade also in respect of
the receipts issued in favour of sone other candi dates and
all such corrections were nade in routine. The w tness then
categorically admtted

"We do not have any personal account of

the respondent No. 1 Datta Meghe in

t he account books. Except for the
‘Datta Meghe El ection Advertisenent
Account’ there is no other account in

Datta Meghe's name. The receipt Ex. 406

was fully witten by Kul karni© when it

cane to nme, and it bore ‘the two bil

nunbers, and that was also. the case

with original Ex. 406- A. | did not

check up in whose nanes the two bills

mentioned therein, stood. They had been

checked by the Adverti sement

Departnment. "

PW8 Pannal al Poddar was working as an Assistant in-the
advertisenent departnent of Nav Bharat Tines at the relevant
time. He deposed that a subsidiary |edger was being
mai ntai ned in the adverti senent departnment and that the
bills which were prepared by the advertisement depart nent
were entered in the said | edger against the accounts of the
concerned parties and that he wused to naintain that
register. He stated that at page 496 of the |edger, there
exi sts an account in the name of "Datta Meghe Election
Advertisement Account” and that the said account had been
witten up to page 498 under the sane title. He stated that
out of the witing "Datta Meghe Election Advertising
Account" Nagpur, the words "Datta Meghe, Nagpur" were in his
handwiting but the remaining words "El ecti on Adverti senent
Account” were not in his handwiting and he could not even
identify the author of the words "Election Advertisenent
Account” in the above entry. He stated that entry regardi ng
bill No. 9101007 of My, 1991 for Rs. 10,000/- stood
originally in the nane of Datta Meghe but that name was
scored out later on but he could not say as to who had
scored out the name and susbsituted the sane by "Nagpur
Congress”. That the scoring in the enteries had been done in
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Bill Nos. 9101007, 9101343, 9101439 and 9101940 also by
substituting the name of Datta Meghe w th Nagpur Congress
and Nagpur Shahar Zila Congress-1. He, however, did not know
as to who had nade the corrections or even the time when the
same had been made or the reason why they had been made.
During his cross-exam nation, he admtted that there were
neither any erasers nor corrections in the subsidiary
register in regard to the four bills (above noted) and that
the entries in that register had been made within 5 to 7
days of the issuing of the recei pts. The Wi t ness
specifically admtted that it " is not possible to say by
referring to the account whether payment was received in
this account through any other organisation except the
Congress Comittees."

Respondent  No. 1 appearing as RIW deposed that
Par shi oni kar had been entrusted wth the work of issuing
advertisenents on ~behalf of the Congress Conmittee. That
Par shi oni kar was~ a man of his confidence. He denied that he
had hinself entrusted any job of publication of the
advertisenents in the newspapers to Parshioni kar. He went on
to add that he had not _asked Nav ~Bharat Tinmes to open a
separate account for his election advertisements and deni ed
any knowl edge whether Nav~ Bharat Times had opened any
account as "Datta Meghe  Account". He denied the suggestion
that Account No. M 0042 had been opened by himinitially in
the nanme of "Datta Meghe Account" but was | ateron converted,
at his instance, to the nane of "Data -Meghe Election
Advertisenents Account"” to escape the rigours of law He
went on to asert that he had not given any advertisenent to
Nav Bharat Tinmes nor- had he paid any anount to the said
paper.

Dr. Ghatate, | earned counsel appearing for t he
appel l ants argued that since there was an account in the
nane of Datta Meghe, being Accountt No. MO0042, and
admittedly the District Congress Conmittee had no account
with Nav Bharat Tines, the inference was obvious that the
assertion of the returned candidate that neither he had
i ssued any advertisenents in Nav Bharat Tines nor did he
nmake any paynent for the same or even agreed to reinburse
the expenses incurred for the publ i cation of the
advertisenents in the said paper was not correct. He
submitted that the interpolations made in the copy of the
receipt Ex. 406 and its original Ex. 406-A was a tell tale
exanpl e of the tampering of the record by Nav Bharat Tines
with a view to help Respondent No. 1 -to conceal the
incurring of expenditure by him and that an adverse
i nference should be drawn that all the scoring etc. by the
enpl oyees of Nav Bharat Tines only wth a viewto favour
Respondent No. 1, In support of the argunment, learned
counsel pointed out that recei pt Ex. 406 dated 17.5.1991 was
initially issued in the nane of Datta Meghe and subsequently
in the original receipt Ex. 406A, where the nane of the
party had been initially left blank, the name of Congress
Conmittee was witten even though in the carbon copy, the
nane of the party continued to be shown as Datta Meghe which
was al so |later on interpolated and substitued to read "Datta
Meghe Election  Advertisenment Account". Learned counse
submitted that fromthe fact that the original receipt Ex.
406A, was produced during the cross-exam nation of the
witness by the counsel for Respondent No. 1 the only
explanation for the original receipt Ex. 406-A being found
i n possession of Respondent No. 1, could be that he had made
the paynment and kept the receipt, as otherw se there was no
occasion for the original receipt to be found wth the
counsel for the returned candi date.
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Thus, wherever it was found that the involvenment of
Datta Meghe could be proved, his name was scored off and
repl aced by Congress Conmittee etc. by Nav Bharat Tines.
According to Dr. Ghatate even if Datta Meghe hinmsel f had not
pl aced any order for issuance of any of to the newspaper, it
was out of the funds provided by himthat the payments had
been made and therefore the returned candidate would be
deened to have incurred the said expenditure. Though the
argunents of Dr. Ghatate appear on the first blush to be
attractive but they do not bear close scrutiny. Had receipt
Ex. 406-A, which is the original of receipt Ex. 406 been
wi th Respondent No. 1, containing a blank entry which was
later on filled up as District Congress Conmittee showing it
as the party maki ng the paynment, there was no reason why the
same entry could not _appear in the carbon copy Ex. 406, if
the enpl oyees from Nav Bharat Times were out to oblige
Respondent No. 1. The _explanation given by the wtnesses
from Nav Bharat Ti nes regarding the appearance of different
nanes in the original and the carbon copy, cannot be said to
be wholly unacceptable, particularly in view of the
attendant circunstances. The possibillity that interpolation
was made in the copy of the receipt Ex. 406, to create
evi dence agai nst the returned candi date al so cannot be rul ed
out particularly i'n view of the association of respondent
No. 2 with the managenent of Nav Bharat Tinmes. |If the
original Ex. 406A contained the nane of Congress Committee
and the entry in the carbon copy had been |eft blank, it
could have been filled up by adding the name of Datta Meghe
That apart, the receipts Ex. 406-A and its carbon copy Ex.
406 rel ate to paynents made in respect of two bills based on
two distinct release order. ~Neither the correctness of the
rel ease orders, adnmittedly not issued by Datta Meghe, nor
the authenticity of the relevant bills, ~which bills again
had not been drawn in the nane of the returned candi date,
has been doubted by the appellants. Therefore, much capita
cannot be nmade out of the difference of the entrfes in the
original and the carbon copy of receipts Ex. 406-A and Ex.
406, when it is not disputed that Ex. 406 was  actually
issued in the name of Nagpur  Shahar Indira Congress
Conmittee. It is also pertinent to notice here that the
appel l ants have |ed no evidence whatsoever to show that any
order for advertisenent had been placed by Respondent No. 1
hinself or by his election agent with Nav Bharat Tines in
respect of either of the two rel ease orders or hills. Not a
single bill, out of the massive record produced by the
appellants, is in the nane of the returned candi date. There
is not a single receipt of payment issued in the name of the
returned candidate either. The w tnesses appearing on behalf
of the petitioners have categorically asserted with
reference to the record that no anobunt had been paid by
Respondent No. 1 for any of the advertisenents published by
themin their newspapers. The learned Trial Judge has
el aborately considered various docunents to which his
attention was drawn and the argunments raised on the basis of
the so-called interpolations etc. on sone of the docunents
and concluded that there had been some errors in the
mentioni ng of Code numbers in sone receipts etc. But rightly
found that the first respondent could not be held
responsi ble for any of those interpolations. No evidence
direct or circunstantial has been led by the petitioners to
support the charges levelled against the returned candi date
to the effect that the returned candi date had provi ded funds
to the party and it was his noney which was paid through the
hands of the party. The allegation has renmai ned absolutely
unsubstantiated. As a matter of fact, the evidence |ed by
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the election petitioners instead of supporting their case,
has to a large extent, denolished the sanme in as nmuch as
none of the wi tnesses have contradicted the assertion of the
returned candi date that he incurred no expense, other than
that which he had disclosed in the return of his election
expense. The Trial Court therefore, rightly held that the
expenses in respect of all the advertisenments (subject
matter of the issues) which were published in Nav Bharat
Tinmes could not be said to have been incurred or authorised
by the first respondent. W find that the conclusion arrived
at by the Trial Court is based on correct and proper
appreciation of the evidence and |learned counsel for the
appel | ants has been unable to point out any flaw or error in
the reasoning of the | earned Single Judge of the High Court.
We, accordingly uphold the finding of the H gh Court.

We shall now consider the allegations regarding the
expenditure allegedly incurred in connection wth the
advertisenents which -appeared in different issues of Nagpur
Times and’ Nagpur Patrika for the election of the returned

candi date. It i's not di-sput ed t hat none of t he
adverti senents were issued by the returned candi date hinsel f
nor any bill was drawn against himnor any paynment was

received from him ~These advertisenents appeared under
di fferent nanes. For exanple, the advertisenents, Ex. 84/13
and 84/ 15 appeared inthe nane of a "Well Wsher". The bil
for those advertisenents, Ex. 474, was drawn by the Nagpur
Times /Nagpur Patrika conbined in~ the nane of "Ntin
Furnitures" and the receipt of paynent, Ex. 475 was also
drawn in the name of "Nitin Furnitures”, Nagpur. Simlarly,
two advertisenents dated 8.6.1991 published in Nagpur Tines
being Ex. 84/14 and 85/15, were published by "Punjab
Wbodcrafts". The bills in respect of the same were drawn in
the nanme of ‘Punjab Wodcrafts' for~ Rs. 15,000/- " and the
recei pt, Ex. 477 dated 14.9.1991, also  shows the ' nane of
Ms. Punjab Wodcrafts as ‘the party who had nade the
payment. The advertisenment issued in the Nagpur Tines, Ex.
84/ 15 and in Nagpur Patrika, Ex. ‘85/16 were again published
by a "wWell Wsher" and the bill Ex. 478 dated 30th June,
1991 for the said advertisement was issued in-the nanme of
"Ranjit Engineering Works" and the receipt, Ex. 479, for the
same was al so issued in the nane of Ranjit Engi neering Wrks
(by mentioning its Code No. |CR-0436). ~Again, for the
advertisenents published in Nagpur Tines and Nagpur Patrika
dated 10.6.1991, by a "WlIlIl Wsher", the bill was prepared
in the nanme of "Talmale Bandhu" on 30th June 1991 and the
receipt in respect of the said bill dated 14.9.1991 was al so
i ssued in favour of "Tal mal e Bandhu".

The appel l ants exam ned Shri  Mahendra Bangarde PW 40
who was working as the Finance WManager with Nagpur Tines
since 1983. He stated that Ms. Neelina used to work as the
Data Operator. She, however, was not the exanined by the
appel l ant. He proved various entries in the |ledgers, bills
and recei pts concerning publication of advertisenments . in the
Nagpur  Ti nes. He did not state that any of those
adverti senents had been published either by Respondent No. 1
or by his election agent or that any paynment in respect
thereof had been made by Respondent No. 1 or his election
agent nor even that respondent NO 1 or his election agent
had taken the responsibility for making the paynment for the
concerned advertisenents.

Sant osh Sarode PW) was working as the Manager GCenera
(Coordination) with the Nagpur Tinmes at the relevant tine
and deposed that he knew about the advertisements which were
published in the Nagpur Tinmes and Nagpur Patrika during the
last Lok Sabha el ecti ons. He deposed t hat vari ous
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advertisenents which had appeared in the Nagpur Tines in
support of the election of the returned candi date had been
published at the instance of Shri Parshoi nkar, who had taken
the responsibility for settling the bills in respect of
t hose advertisenents. He went on to say that it was at the

asking of Shri Parshoinkar that bill Ex. 474 for Rs.
15,000/ - dated 30.6.1991 was drawn in the name of "Nitin
Furnitures’. The paynent for the said bill was received on

14.9.1991 fromNitin Furnitures. He admtted that the Punjab
Wyodcrafts had an account with the Newspaper and that it was
their represntative who had requested them for the
publication of an advertisenent for which also Shr

Par shoi nkar had taken the responsibility for making paynent
and that Ilater on Shri Parshoi nkar had brought the anount
and paid the same on behalf of Punjab Wodcrafts. The
witness stated that according to his know edge, Shri
Par shoi nkar was an office bearer of the Congress Committee
and admitted that paynments for some other bills also were
made by Shri Parshoi nkar on behalf of various parties as
wel | as ‘onbehalf of the Congress Commttee. Referring to
the corrections nmade in the Code  numbers appearing in
certain bills, the witness stated that he had no know edge
as to who had nmade those corrections or overwitings and
when the sanme were made but categorically asserted that al

the paynments had been nade only by Shri . Parshoi nkar. The
witness admitted that there was an account styled as "Datta
Meghe El ection Advertisenment Account" with his newspaper and
that the Nagpur Shahar District Congress Comittee al so had
a separate account « with hi s paper. Expl ai ni ng t he
corrections nmade in respect -of recipts No. 779, 825, 1026,
1356 which had been first shown credited in the account of
"Datta Meghe Election Advertisement Account”, the  witness
stated that it was the Nagpur Shahar District Congress
Conmittee, who had asked the newspaper to publish the
advertisenents and had al so undertaken the responsibility to
make the paynent for the same and since the said Congress
Conmittee had also an account with themdirectly, 'they had
transferred the "anmounts" from "Datta Meghe  El ection
Advertisement Account" to the account of Nagpur ~Shahar
District Congress Committee, as the advertisenments had
actually emanated fromthe Congress Committee and payments
had al so been made by the Congress Committee. The w tness
explained that initially in their records all the anbunts
which were being received from Nagpur Shahar District
Congress Commttee as well as from Nagpur-Gramin Commttee
were being credited in the Account of ’Datta Meghe El ection
Advertisement Account’ but lateron the same were corrected
to accord with the actualities and credited in_the
appropriate Account of the party responsible for/ the
advertisenent and paynents. The witness stated that since
Shri  Par shoi nkar had brought the paynents for t he
advertisenents from t he Nagpur Shahar District
CongressCommittee, Nagpur G amn Congress Conmittee, Ntin
Furnitures, Punjab Wodcrafts, Ranjit Engi neering Wrks and
Tal mal s Bandhu there had been some confusion about the
nentioning of the Code Nunbers in various receipts. During
his, cross-examination, the witness categorically asserted
that no paynments were made by Datta Meghe for the
advertisenents which were released by Prasad publicity nor
had Datta Meghe taken the responsibility for maki ng paynents
in respect of those advertisenents. Thus, we find that
according to the witnesses examined by the petitioners,
neither Datta Meghe had issued any advertisenent for
publication nor had he made any paynments in respect of the
advertisenents issued at the instance of different parties
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in the newspapers.
Respondent No. 1 during the course of his exami nation
asserted:

"I had not asked any of the news
papers to open an account in nmy name
in respect of the advertisenments, during
the el ection period. Neither did | ask
ny election agent or any one else to
open such an account on ny behalf. |
have no account in ny name as Datta
Meghe with any of the news papers,

because I never asked such account to
be opened. | learnt  yesterday that an
account had been opened in nmy nane by
Janvad, only yesterday. I do not

know  whet her t hat -account had been

opened during the election period. It

is not true that” | had opened persona

accounts-in ny nanme wth Nav Bharat,

Nagpur- Ti nmes and Nagpur Patrika in

relation-to the advertisenments during

the election. It is not - true that | had

asked the entries which stood in nmny

name to be transferred in the nane

of the Congress Commttees. It is not

true that | supplied the funds for

publ i shi ng these advertisenents to

t he Congr ess Conmi ttees, or t he

institutions or individual s who made the

paynments."

The assertion of the returned candidate finds support
fromthe witnesses produced by the petitioners concerning
the advertisenents published in Nagpur Tinmes and ' Nagpur
Patrika.

The argument raised by Dr. CGhatate in respect of the
advertisenents published in Nagpur Tines and Nagpur Patrika
was only a repetition of the arguments rai sed on behal f of
the election petitiones in the Trial court. The |Iearned
Singl e Judge, after examining mnutely various /bills,
receipts, advertisements and entries in the ledgers etc. as
al so analysing the oral evidence, cane to the -conclusion
that the election petitioners had failed to establish the
charge | evell ed against Respondent No. 1 to the effect that
he was responsible for the publication of any of the
advertisenments or that he had incurred or authorised any
expenditure hinmself or through his election agent or even
that the funds allegedly provided by himhad been utilised
to discharge the liabilities. The H gh Court found that the
returned candidate could not be connected wth any of the
i nterpolations or tanpering with the record of the newspaper
ei ther and observed

"The questi on, however, is
what ever may be the reasons for t he
mani pul ati on, can the Iliability for

mani pul ati on be fastened on the first
respondent. Merely because there was a
change in the nanmes in the bills and
there was every good reason for the
name of the first respondent, if it
had appeared in the origi na
docunent being suppressed and there
was a Datta Meghe Advertising Account
0056 in the book of Nav Sanmj Ltd.,
it cannot be said that the first
respondent’ s nane had appeared in the
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original bill and that, that was
renoved and new nanes were substituted.
The mat er cannot rest nmerely on

surm ses. The persons, who had actually
accepted the advertisenments, were not
exam ned. Though Sarode’s version
when it cones to be agai nst the
interest of the respondent No. 2. would
have to be considered with nore care
and caution for di sbelieving the
version that the first respondent was
not concerned wth the advertisements
sonme positive evidence was necessary. On
t he ot her hand, the " positive evidence
is that the first respondent had not
given these advertisenents and had not
accepted the responsi bility for these
advertisenents. None from Tal male
Bandu, Punjab Wod Craft, Ranj it
Engi'neeri ng Wrks and Nitin Furniture
was cal led as a witness to show that
they had not given the advertisenents.
If such evidence were |ed, then an
inference could have legitimtely " been
rai sed that since they had not given
these advertisenments, they nust have
been given by the first respondent,
because he would be the person who
woul d be really interested in advancing
hi s own cause. . on their own, may cone
forward for giving the -advertisenents,
wi t hout any apparent nmotive, in the
ci rcunst ances, though there is _no
reason to doubt the evidence that the
nanes in the bills and the receipts

i ssued by Nav Samaj Ltd. had been
changed in order to conceal the rea
adverti ser, | find that that evidence
by itself is not sufficient to cl ot he
t he first r espondent wi th t he
responsibility of gi vi ng t he

advertisenents.”

(Enphasi sadded)

We find ourselves in conplete agreement with the above
opinion of the High Court. Relevant w tnesses were not
examned by the election petitioners for reasons best know
to them The appellants have offerred no expl anation, much
less a satisfactory one, as to why those w tnesses who were
relevant and were likely to shed sone |ight were wi thheld.
The evidence |ed by the appellants is not only insufficient
but also confusing, contradictory and often destructive of
the case set up by the petitioners. W are hesitant, in the
face of the evidence on the record, to take a view different
than the Hi gh Court. On the basis of the above discussion
I ssue 5(b) (vi)&(vii), except to the extent we shall refer
to certain items lateron, are held not to have been
established by the election petitioners and the sane are
deci ded agai nst them
| ssue No.6 (a).(b)&(c)

In para 2.23 A of the anended election petition, the
case projected by the election petitioners was that the
returned candidate, respondent No. 1, had got released
various advertisenments through Yugdharna Consultants and
Commercial services for publication in the newspaper 'Tarun
Bharat’. A Statement, Annexure 18-A, indicating the bills in
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respect of the advertisenents al l egedly released by
respondent No. 1 in the said newspaper was filed and it was
all eged that an anmpbunt of Rs. 2090.00 had been received by
Tarun Bharat towards the advertisenment expenses. It was
pl eaded that though some of the bills had been been drawn in
the nanme of respondent No. 1 hinmself and he had been shown
to have settled those bills by making paynments thereof, sone
of the other bills were fictitiously shown under the nanmes
of certain dummy organisations or individuals, though the
paynment in respect of each one of those itens of
advertisenents was also nade by respondent No. 1 hinself
and/ or by his election agent, Shri Sudhakar Deshnukh, during
the period 25.4.1991 to 16.6.1991 and all that expense was
suppressed from the return_ of election expenses. In para
2.23/B of the anmended petition, it was pleaded that the
advertisenment details where of were contained in Annexures
18-B and 18-C, had also been ~released for publication by
respondent. No. 1 hinself and/or by his election agent or by
the individuals/organi sati ons and others under the authority
of Respondent No. 1 and or his election agent. to the daily
newspaper Hi tvada, through Orange <city Advertising, Nagpur
and prasad Publicity, Nagpur - respectively and an amount of
Rs. 40,000/- and 23,520/- ~had been paid to Hitvada towards
the charges of those advertisements through orange city
Advertising and prasad Publicity respectively. That even
though the bills for' the amobunt were drawn in the nane of
certain organisations, and individuals actually the paynents
in respect of each 'one of the bills, had been nade by
Respondent No. 1 hinself and/or his election agent, Shri
Sudhakar Deshmukh, but the returned candi date had failed to
include the said expenditure in the return of his election
expenses.

In Paragraph 2.23 C of the amended el ection petition
by reference to the statenment contained in Annexure 18-D
detailing the advertisenents rel eased t hr ough Prasad
Publicity to Tarun Bharat, it was pleaded that those
advertisenents had been issued by respondent No., 1 for
publication in Tarun Bharat and an anount of Rs. 71,440/ -
had been paid to Tarun Bharat towards the publication of
sai d advertisenents and even though sone of the bills were
drawn in the nane of Respondent No.1 hinself and he nmade the
payments thereof, the other bills had been fictitiously
drawmn in the nanme of certain organisations or individuals,
though in fact the payment in respect of the same were nade
either by Respondent No. 1 hinself or by his election agent
shri Sudhi kar Deshnukh and that an expenditure of Rs.
71.440/- in that behalf was not included by him in the
return of el ection expenses.

The returned candidate in his witten statenment, while
admtting the publication of sone of the advertisenents in
Tarun Bharat, the expenditure where of he had shown in the
return of election expenses, denied that he had nade the
paynments of Rs. 2090.00 to Tarun Bharat as alleged in
par agraph 2.23 A (Annexure 18A) or had even asked themto
publish the concerned advertisenent. He al so denied that he
had authorised or incurred an expenditure to the tune of
Rs. 40, 000. 00 and 23,520.00 as alleged in para 2.23 B of the
amended el ection petitionin respect of the itens detail ed
in Annexure 18 B and 18 C. In reply to para 2.23 C, the
returned candidate denied to have incurred any expenditure
hinsel f or though his election agent or with his consent
through any other organisation, association or individua
for the advertisenents, as item sed in Annexure 18-D, to the
el ection petition. He asserted that no expenditure wth
regard to the publication of the alleged advertisenments had
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been incurred or authorised by him and he «categorically
denied to have suppressed any amount fromthe return of his
el ecti on expense.

We shall first take up for consideration Issue No. 6(c)
whi ch concerns the publication of seven advertisenents,
whi ch according to the election petitioners were issued by
the election agent of Respondent No. 1, Shri Sudhakar
Deshnmukh and Published on 18.6.1991 in Lok Mat, Lok Mat
Sanmachar, Hitavad, Nagpur Tinmes, Nagpur Patrika, Nav Bharat
and Tarun Bharat. The said advertisements were "thanks
gi ving" advertisenents. The total expenditure incurred in
respect of the sane as alleged in the anended election
petition was Rs. 39,500/-. Sone of the advertisenents were
alleged to have been directly released to the newspapers by
the election agent of ~“Respondent No. 1 while others were
al l eged to have been rel eased through prasad Publicity.

According to M. Manohar,  the |earned senior counse
for the returned candidate the expenses involved in the
publication of all these advertisenents, even if accepted as
true and " assunmed for the sake of argunent to have been
incurred or _authorised by the el ection agent of Respondent
No. 1, were not required to be included in the election
expenses, as the advertisenments had been published after the
decl aration of the result and were not published during the
crucial dates nentioned in Section 77 of the Act. According
to Dr. Chatate, on the other hand, since the advertisenents
had appeared in various newspapers on-18.6.1991, it would be
reasonable to presune that the -advertisenents had been
issued prior to md-night between 17th June, 1991 and 18th
June, 1991 and therefore the -expenditure involved in the
publication of these advertisements woul d be deened to be an
expenditure incurred in connection withthe election and was
required to be included in the return of ‘election
expendi t ure.

As already noticed, Section 77(1) of the Act nandates
that a separate and correct account of all the expenditure
in connection with the election, incurred or authorised by
the returned candidate or by his el ection agent between the
dates on which he had been nonminated and the date of
declaration of the results thereof, both dates inclusive,
shall be maintained. The H gh Court, after a detailed
di scussion of the subm ssions nmade by |earned counsel for
the parties, which have been reiterated before us al so, cane
to the conclusion that all the seven advertisements for
which the total expenditure of Rs. 39,500/- was alleged to
have been incurred or authorised by the election agent of
the returned candidate were "thanks giving" advertisenents
and were published after the declaration of (result. and
therefore they did not fall within the prohibitory linmts of
the time schedule prescribed in Sub- section (1) of section
77 of the Act and were as such not required to be taken into
account while conputing the expenses incurred by the first
respondent .

We are in agreenent wth the view of the H gh Court
that the advertisenents in question could not be said to
have been issued in connection with the election, even if
that expression is to be given a wide anplitude. Wuat is it
that the Legislature intended to achieve by prescribing the
inner and the outer limts in Section 77 of the Act *?
Qoviously, it was the elimnation of noney influence during
the elections and maintaining of purity of elections. The
expenditure incurred after the declaration of the result of
the election can possibly have no nexus with the purity of
the electoral process. The very fact that the advertisenments
thanked the electorate for electing Datta Meghe woul d show
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that the sanme could only have been issued for publication
after the declaration of Datta Meghe as the returned
candi date. The expenditure incurred in that connection
therefore cannot be said to be an expenditure ’authorised

or 'incurred during the prohibited dates. Indeed, there may
be cases where some expenditure can be incurred or
authorised by a returned candidate in connection with his
el ection, even after the declaration of the result, but
unl ess that expenditure can be related to the process of
el ection, authorised or incurred during the prohibitory
[imts set out in Section 77 (1) of the Act, it is not
required to be included in the return of expenses. The nere
fact that the advertisenents appeared in the newspapers on
the very next day cannot lead to any presunption that the
expenditure in connection therewith had been incurred or
aut horised by the returned <candidate during the prescribed
prohi bitory dates -in anticipation of his being declared
el ected. W, agree and uphold the finding of the H gh Court
that there was no nexus between the anmpbunt spent on thanks
giving advertisenents with the el ection after t he
declaration of the result of election and decide issue No.
6(c) against the election petitioners.

Issue No. 6(a) arises out of the allegations nade in
para 2.13 of the election petition and the itens contained
in Annexures 17 and 18 to the petition. It deals with the
advertisenents allegedly issued by Respondent No. 1 through
M's. Yugdharma Consultants and Comercial Services, Nagpur
(for short 'YCCS') to publicise his candidature. A chart
containing 27 items of expenditure incurred 'in respect of
various advertisenments  published on different dates in
di fferent newspapers in connection with the election of the
first respondent were relied upon- to urge ‘that the
advertisements had been released through tw advertising
agenci es nanmely Yogdharma Consultants & Conmmercial Services
(YCCS) and Prasad Publicity. ~According to the election
petitioners Respondent No. 1 incurred an expenditure of
Rs. 2,774,224/ - on the advertisenents released through YCCS
but the said expenditure has been suppressed by the returned
candidate and if included in the return of el ection expense,
woul d show that the returned candidate had commtted the
corrupt practice as envisaged by Section 123 (b) of the Act.

That some of the advertisenents had been published in
various newspapers and had been released through YCCS or
Prasad Publicity has not been disputed by |Iearned counse
for Respondent No. 1 before us. His argunent, however, is
that neither Respondent No.1 had authorised the publication
of those advertisenments through YCCS or Prasad Publicity nor
had Respondent No.1 or his election agent authorised or
incurred the alleged expenditure of Rs. 2,74,224/- in
respect of those advertisenents. The nmain thrust ~of the
argunent of Dr. Ghatate, appearing for the appellants, on
the other hand was that in the release orders which had been
i ssued by YCCS the nane of "Datta Meghe" had been shown as
the client and, therefore, it was futile to wurge that
respondent No.1 or his election agent had not incurred or
aut horised the expenditure in connection wth t hose
advertisenents. Reliance was placed on the advertisenents
whi ch appeared in the issues of Lok Mat and Lok Mat Samachar
dated 1.5.1991, 2.5.91, 3.5.91, 5.5.91, 6.5.91 and 21.5.91
being Ex. 83/2 to 83/6, 83/34, 83/35, and 83/91 to argue the
expenditure in respect of the same had been incurred or
aut horised by respondent No.1. W, however, find that the
bills in respect of each of the aforesaid advertisenents
were adnittedly issued in the names of persons, other than
the first respondent. Those had been issued in the names of
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Sushila Bai Jadav; Nagpur Nagar Congress Conmittee; Yuvak
Congress Committee and Supersteel Furniture etc. Even in
respect of the advertisenments which appeared in the issues
of Yugdharma dated 1.5.91, 3.5.91, 8.5.91 and 11.5.91, the
bills had adnmittedly been issued in the names of Nagpur
Nagar Zila Congress Comrittee. The election petitioners
sought to connect Respondent No.1 with the advertisenents
i ssued through YCCS by pointing out that the name of Shri
Datta Meghe had been shown as the client in those bills and,
therefore, he alone nust be presuned to have di scharged the
l[iability arising out of those bills either directly or by
placing his funds in the hands of the parties in whose nanes
the bills had been drawn. Reliance has been placed on the
statenment of Shri Madhukar Kishti, PW55 by | earned counse
for the appellants in support of his subnissions.

Shri Madhukar Kishti, PW 55 was at the relevant tine
the Managing Director of Yugdharna Cooperative Society, the
par ent .conpany, ~whi ch publishes the daily Yugdharma run by
Yugdhar ma | ndustrialr Cooperative society. Yugdharma Wrkers
Newspaper's Pvt. Ltd. used to run the daily Yugdharnma prior
to it being taken over by the YCCS. I't was Yugdharnma Wrkers
Pvt. Ltd. who had constituted YCCS in March 1990 as the
sister concern for routing advertisenents to different
newspapers. PW5 deposed that he used to do whatever work
was required to be done by the YCCS. He went on to state
that YCCS released advertisenents for publication for Datta
Meghe' s candidature for the Parlianentary Elections of 1991
to various newspapers and asserted that those advertisenents
were received by them from Yuvak ~Congress Conmittee etc.
Expl ai ning as to how the nane of Datta Meghe had appeared in
certain release orders against the nane of the client even
though Datta Meghe had not rel eased any of t he
advertisenents, the wtness stated that since the space had
to be booked in relation to the election of Datta Meghe in
vari ous newspapers, the witness had, on his own nentioned
the name of Datta Meghe against the name of the client for
the sake of convenience, though Datta Meghe 'had not
entrusted any advertisenent to YCCS for publication. The
wi t ness added that he had not received any orders personally
on behalf of YCCS fromany of the clients of YCCS and that
the orders wused to be received by Shri Thakre Shri Prakash
Deshpande. In his cross-exam nation, the witness, however,
conceded that the nane of Datta Meghe had been nentioned in
cerain release orders only because the name of the client
had not been disclosed by the party and the  space was
required to be booked in the newspapaers in advance owi ng to
the rush of advertisements. Since, the advertisenents were
required to be published in connection with the election of
Datta Meghe, he had shown his name agai nst the nane of the
client on his owmn accord. PW5, further, admtted that
neither any bill nor any receipt had been issued by the YCCS
in the name of Datta Meghe. Thus, we find that PW5 does not
advance the case of the election petitioners at all in so
far as the allegations concerning issue No. 6(a) -are
concerned. Besides, this witness had no personal know edge
of the nature of the transactions on the basis of which the
rel ease orders cane to be issued. The el ection petitioners
had summpned various release orders and other record from
this witness to connect the name of Datta Maghe but
curiously enough they were neither exhibited nor got proved.
The other witnesses, who could throw some light on the
nature of the transaction, like Shri Thakre and Shri Prakash
Deshpande, though sunmmoned, were not exam ned on this aspect
for reasons best known to them The subnission of |earned
counsel for the appellants that the explanation given by
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PW5 regarding the reason for the nane of Datta Meghe
appearing in sone of the release orders is not satisfactory
cannot help the appellants because there is no other
evi dence or explanation offered by the election petitioner
Even otherw se the expl anation appears to be quite
plausible. It was for the election petitioners to adduce
better and cogent evidence, direct or circunstantial, to
show that the returned candi date had incurred or authorised
either hinself or through his election agent the expenditure
in respect of the advertisenents issued by YCCS, as alleged
in the petition, but no such evidence was produced and the
al  egati on has renmai ned unsubstanti at ed.

Shri Prakash Despande, PW.1, the Deputy General Manager
of Hitvada did prove the signatures of PW5 on rel ease order
Ex. 586 dated 7.5.1991 but was silent about any transaction
between YCCS and the first respondent. Sane position exists
in respect of other advertisenents also. W need not,
therefore, detain ourselves to refer to al | ot her
advertisenents, their release orders, bills or receipts
because fromthe evidence of PW5 it stands established that
no paynment  for any of the advertisnents issued by YCCS cane
fromthe returned candidate, ~ Respondent No. 1 deposed that
the advertisenents had been issued by different parties,
associ ations and individuals and those parties had made the
necessary paynents. The petitioners have led no evidence to
show that the advertisenents which were issued under the
nanes of different parties, organisations and individuals
i ke Nagpur Nagar Congress Conmittee, Indira Brigade, Youth
Congress, Phartiva Sher Sangathana, Vidharbha Professors
Club etc. were in fact not -issued by ‘those parties,
organi sations, institutions or individuals, by exam ning any
wi tness from such bodies and, therefore, the argunent that
the advertisenents, though shown to have been issued by
different parties and organistions etc., were in fact issued
at the instance of the first respondent or that it was his
noney which they had paid to discharge the liabilities in
respect of these advertisenents, 'has no basis |et alone any
foundation. The election petitioners have totally failed to
bring any nmaterial on the record to connect Respondent No. 1
either with the publication of or  expenditure incurred in
respect of the various advertisenents as alleged in the
petition. Even t hough the nanes of t he parties,
organi sati ons, associations, institutions, and individuals
etc. had been nentioned in the advertisenents as -the
sponsors of the advertisenents, the election petitioners did
not examine any one of them to elicit fromthemthat they
had not issued or caused to be issued those advertisenents
or that they had not incurred any expense in_  connection
therewith. W are not inpressed with the submission of the
| earned counsel for the petitioners that since identica
advertisements canme to be issued sinultaneously in-different
newspapers on the sane date or on different dates, an
i nference should be raised that it was done only at the
instance of the first respondent, because he al one was the
beneficiary irrespective of different nanmes of sponsors. The
argunent has neither logic nor any basis. The election
petitioners |led no evidence to even create a doubt about the
identity of the sponsors and nerely because identica
adverti senents appeared on the sane date, it is not possible
to hold that the sponsors were fictitious persons or that
the actual sponsor was the returned candidate hinself. It is
not unknown that during the elections, many synpathisers as
well as ’'others’ cone forward to support the candi dature of
a particular candi date and sponsor and pay for the
advertisenents which they get published to further the
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prospects of that candidate s election. Moreover, apart from
the returned candidate, the party which sponsors himas its
candidate is equally interested in the furtherance of the
prospects of his election and nmy approach different
organi sati ons, associations or individuals to sponsor and
publish the advertisenments at their expense in favour of the
candi date and even to suggest to themthat the sane coul d be
done by availing of the services of YCCS which was engaged
in the propoganda cannot be rul ed out. The burden of proving
the issue was heavy on the election petitioners but they
have m serably failed to discharge the burden. No evidence,

direct or circunstantial has been |l ed even to show that it
was the noney of the returned candi date whi ch had been used
by the party, other associations, institutions or persons,
for the publication ~of the advertisenments in various
newspapers. The evidence on the record does not |ead to any
inference that it was the first-respondent’s nmoney whi ch was
used for publication of advertisenments and in the absence of
such an evidence, no responsibility can be fastened on the
first respondent ~in respect ~of the expenditure incurred in
connection with those advertisenments. The learned tria

Judge after a detailed discussion of various exhibits and
taking into consideration the |aw on the subject concl uded
t hat

" Datta Meghe''s connection with the

advertisenents rel eased by YCCS has
not been established, and there is no
ot her evi dence to show that Datta
Meghe either incurred or authorised the
expenses for the advertisenents
rel eased through YCCS, and all the
adverti senents, whi ch have been issued

through the agency of YCCS will have to
be left out, while considering the
expenses incurred or authorised by the
first respondent Datta Meghe."
We are in conplete agreenent with the
above concl usi ons and not hing - has been
poi nted out before us to persuade us to
take a different view |Issue No. 6(a) is, therefore, decided
agai nst the el ection petitioners.
| SSUE NO. 6(h)
According to the allegations contained in para
2.23-A of the amended election petition, the returned
candi dat e had, besides releasing advertisenments through YCCS
in various newspapers also utilised the services of Orange
City Advertising, Nagpur and Prasad Publicity, Nagpur for
publication of advertisenents in connection wth' the
furtherance of his elections in various newspapers. The
details of the advertisenents allegedly released by the
returned candidate to the newspaper daily Hitvada through
Orange City Advertising, Nagpur and Prasad Publicity Nagpur
were provided in Annexure 18B and C attached to the el ection
petition. The total anmpbunt alleged to have been spent by the

returned candidate in that behalf was stated to be
Rs. 40,000/ - and Rs.23,520/-. In para 2.23-B the election
petitioners averred that although, it appears from the

statenments at Annex. 18B and 18C that the bills were issued
inthe nane of <certain organisations, the paynments in
respect of each one of the bills had in fact been nade by
respondent No. 1 hinmself and/or his election agent, Shri

Sudhakar Deshmukh during the period from25.4.91 to 16.6.91

It was alleged that the orders for each of the itens of
advertisenents appearing in the statenents at Anex. 18B 18C
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were also placed by respondent No. 1 hinself and/or by his
el ecti on agent Shri Sudhakar Deshrmukh or by t he
organi sations and individuals as indicated in the statenents
at the instance and under the authority of respondent No. 1
or his election agent. Besides the election petitioners
alleged in para 2.23-C that some nore advertisenents had
been rel eased by respondent No. 1 during 25.4.91 to 16.6.91
through Prasad Publicity in Tarun Bharat and an expenditure
of Rs.71440/- had been incurred therefor which was al so not
di scl osed by the returned candidate in the return of his
expense.

In the witten statenent, r espondent No. 1
categorically denied that the advertisenents detailed in
Annexures 18B and 18C had been published or issued by him
and asserted that no expenditure in that behalf had been
incurred or authorised by  himor by his election agent. It
was denied that ~he had authorised and/or incurred an
expenditure of Rs.40000/- and 'Rs.23520/- as itemsed in
Annexure 18B -and 18C. Simlarly, it was asserted by the
returned candi date that he had not placed orders for any of
the advertisenents detailed in ~Annexure 18D either hinself
or through his election agent nor had he authorised any of
the organi sations or - individuals nentioned in Annexure 18D
to get published the advertisenments. It was naintained that
no expenditure whatsoever with regard to the advertisenents
item sed in Annexure 18D were incurred or authorised by the
returned candidate or by his election agent and therefore
there was no question of disclosing the same in the return
of election expenses. Wth regard to The advertisenents
all egedly rel eased through Orange City Advertising, the
| earned trial Judge has noticed:

"Wth regard to Issue No.6(b), the

| earned counsel for the petitioners

stated that he would not be in a

position to urge that the expenditure

on the advertisenents introduced in the

expenditure incurred by t he first

respondent. | have already  found that
no respondent. | have al ready found that
no ot her item of expendi ture

i ncurred t hr ough prasad Publicity,

except what has been included in issue

no. 5(b) (vi) & (vii) can be included,

and i ssue No. 6 (b) is answered

accordingly."

Learned counsel for the appellants has not disputed the
above finding before us and as such we have no reason to
take a view different than the one taken by the H gh Court.

We have dealt with in the earlier part of the judgnent,
the allegations relating to the expenditure incurred by the
returned candi date through Prasad Publicity, while dealing
with issues 5(b) (vi) and (vii). We shall now advert to the
findings with regard to certain amunts which have been
found to have been suppressed by the returned candi date from
the return of elections expenses.

The election petitioners relied upon the testinony of
Shri Anant Shastri PW0, who used to carry on the work of
advertising agency in the nanme of prasad Publicity. The
wi t ness deposed that he knew respondent No.1 and that he had
recei ved advertisenents for publication in the newspapers
fromseveral institutions with which respondent No.1 was
connected. Those institutions included Radhika Bai Meghe
Menorial Trust; Nagar Yuvak Shikshan Sanst ha; Pol ytechnic;
Engi neering Col |l ege; Dental College; Pharmacy and Medica
Col l ege, being run by those institutions. That he had been
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rel easing the adverti senents on behalf of those institutions
since 1984. He went on to add that paynments had been
received for the publication of the advertisenents from
various organisations as also from Nagpur Shahr Zla
Congress Committee and entered in a |edger which, however,
had been destroyed by himin the | ast week of March 1992. He
stated that the account |edger had been destroyed by him
bef ore he had received the sunmmons to appear in the court as
a witness in the election petition. According to PWO0 he did
not hinself wite the account books and that the same were
witten by his accountant Shri Dhale. After referring to the
counter foil book, PWh0 deposed that |edger folio No. 226
pertained to the account of Yashwantrao Chauhan Soci al Forum
and that counterfoil No.003363 fromthe same counterfoi
book also bore | edger folio No. 226 and was issued in the
nane of Datta Meghe Mtra Mandal. The word "staff" which had
been witten below "Datta Meghe Mtra Mndal" in the copy
had, however, been scored out later on. The w tness went on
to say that counter foil No.003364 also bore |edger folio
No. 226 ‘and and was issued in the name of Nagpur Zla
Congress Conmittee. Counterfoil No.~ 003365 which also bore
| edger folio No. 226 was issued in the name of Narayan Ahuja
while counterfoil No. 003366 with the sanme | edger folio No.
was issued in the nane of Rajiv Sena. The w tness expl ai ned
as to how the same |edger folio No. (226) appeared agai nst
various counterfoils and stated that various organi sations
which had cone forward to support the candidature of Datta
Meghe and were releasing advertisenents in ‘his favour had
been cl ubbed together under one and the sanme |edger folio
No. 226. He denied the suggestion that the account agai nst
| edger folio No. 226 was of —Datta Meghe and not. of the
or gani sati ons cl ubbed together

The Hi gh Court after considering the evidence of Anant
Shastri PW0 in great details opined that the w tness was
enjoying the patronage of the returned candidate and of
various institutions wth which the returned candi date was
connected and that the w tness had destroyed the l'edger, a
mat eri al docunent, "probably because those documents, if
retained, would not have been favourable to  the first
respondent”. The High Court did not accept the explanation
offered by Anant Shastri PWs0 regarding the tine-and reason
for the destruction of the |edger. The Hgh Court repelled
the argunent of |earned counsel for the returned candi date
that the release order of prasad Publicity Ex. 225 rel ating
to advertisenment Ex. 88/1 was suspicious - because the date
28.4.91 did not appear on the carbon copy Ex.712, which had
been produced by Anant Shastri PWs0 presumabl y because the
Hi gh Court felt that the witness was favouring the returned
candidate. Simlarly, the High Court did not accept’ the
criticismmade by learned counsel for the respondent in
respect of release order No. 5031 dated 28.4.91 in-which the
nane of Datta Meghe had appeared in the carbon copy, as the
client, though there was no nention of the date 28.4.91 on
it. The Hi gh Court noticed that though below the nane of
Datta Meghe, the word "Karyalaya" had been initially
mentioned in Ex. 711, the manner in which that word had been
witten would show that the word "Karyal aya" mnight not have
been written on 28.4.91 but on sone other date. According to
Shri Anant Shastri PWh0 the adverti senent dated 28.4.91 had
been given to him by Shri Vasant Parshoni kar on behal f of
Nagpur Nagar Zila Congress and it was for publication of the
progranmmes arranged by Nagpur Nagar Zila Congress Conmittee.
That he had given i dentical advertisenents to four
newspapers includi ng Nagpur Patrika and Lokmat. According to
the witness, the word "Karyal aya" had been omtted from
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Ex.325 inadvertently as he forgot to nmention it. The
wi t ness, however, stated that Datta Meghe was not his client
for the said advertisenment and the words 'Datta Meghe' were
used only as a caption and the actual bill was issued in the
nane of the real <client, Nagpur Nagar Zila Congress
Conmi ttee.

According to Shri Padmakar Pauni karPW8, bill Ex. 156
was issued to the party on 29.4.91 itself. It was signed by
Bhojraj PW2 and the receipt Ex.157 was also signed by
Bhojraj PW2. He admitted that both the bills EX 227 were
prepared on two different type-witers and both bore the
signatures of PWZ2. he Conceded that the three bills dated
29.4.91 were issued on three different formats. EX 156 was
issued on the format Nar kesari Prakashan and disclosed
Datta Meghe as the client and that advertisenent had been
rel eased by prasad Publicity; EX 227 was on the format of
Tarun Bharat and showed  Yashwantrao Chauhan Forumas the
party Concerned; and EX. 603 was again on the format of
Tarun Bharat and showed Datta Meghe as the name of the
client. According to PW2, the nane of Yashwantrao Chauhan
Forum was - shown as clientin Ex. 227 because they had asked
for the bill in the name of Yashwantrao Forum when bill EX.
227 was issued. The witness admitted that all the three
bills were identical. The H gh Court dealt with this issue
relating to the advertisenent Ex.88/1 which had appeared in
Tarun Bharat for a sumof Rs. 1320/- and observed:

“I'f one were to go only by the

different formats on which the bills

wer e i ssued and di fferent nanes

whi ch appeared on the bills, it would

appear that there was a good deal of

confusion and on the basis of thebills

t hensel ves, no i nference could be

raised as to who was the real client. If

regard is to be had to the fact that the

original release orders nentioned the

nanme of Datta Meghe as client, there

was no reason for Tarun Bharat to

depart from normal practice of

issuing the bills in the name of

Prasad Publicity by showi ng- Datta

Meghe as the client, and that seens to

have been done with t he bi |

Ex. 156) i ssued purportedly on 29.4.91

on the format of Narkeshri Prakashan. By

t hat time, the forms of Nar kesari

Prakashan were being used. It would be

only when a bill wtha different nane

woul d be required that the change in

the name would appear, and the only

person, who was interested in having a

bill in the nane different from the

one used in the release order, would be

Prasad Publicity which was represented

by Anant Shastri. To the extent that

Datta Meghe's nane appeared in the

ori gi nal rel ease order, there is no

denmur even by Anant Shastri who was a

party to the transaction. If his version

that the nane of Datta Meghe was

nment i oned nerely as a caption was

true, there was no difficulty for him

to allow the nane of Datta Meghe to

continue in the original bills which

wer e i ssued. Coupl ed with t he
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position that all the original docunents
i ssued by Tarun Bharat are said to have
been handed over by Anant Shastri to
a person about whose identity he was
not clear, it is difficult to accept
the position that the nane of Datta
Meghe in the release orders issued to
Tarun Bhar at appeared nerely as a
caption."
The Hi gh Court then opined:

"In view of the above factum there
can be no doubt, though there was a
del i berate att enpt to disguise the
transaction, that the amount of
Rs. 1320/ - under the bill Ex.156 for
the advertisenent published in Tarun
Bharat dated 21.4.91 (Ex.88/1) on the

basis of which the release order

(EXx.225), was pai d byt he first

r espondent under recei pt Ex. 157, on

29.4.91."

After hearing | ear ned counsel for the returned
candi date at length and going through the record, in our

opinion the finding recorded by the Hgh Court is quite
sound. The explanation for appearance of the nane of Datta
Meghe in the rel ease orders does not appeal to commpn sense.
Anant Shastri did not handover the docunents to a 'stranger’
whose identity he could not recollect and adnittedly he did

not handover the sane to Shri ~Parshoinikar. Thus, in the
facts and circunstances on the record, the H gh Court was
was right in concluding that the expense for bill No. 156 in

respect of advertisenment EX. 88/1 had been authorised or
incurred by the returned candidate. Even  the challenge to
the said finding by Ilearned counsel for the returned
candi date before us was only half_hearted. W thus  agree
with the finding of the Hgh Court and hold that the
returned candidate did incur an expenditure of Rs. 1320/-
for Bill EX 156 in respect of the advertisenment published in
Tarun Bharat Ex.88/1 but failed to include the same/in the
return of his election expenses. The H gh Court “rightly
i ncluded that amount to the anobunt disclosed inthe return
of el ection expenditure.

Coming now to the advertisenent which appearedin the
El ection Special |ssue of Tarun Bharat dated 21.5.91 and for
whi ch an expenditure of Rs.7000/- was alleged to have been
incurred by the returned candidate, we find that the plea
with regard to this advertisenment was not raised by the
appellants in the original election petition and was. not
even included in the first anended el ection petition but was
i ntroduced for the first time by an anmendnent  dated
18.12.91. In the verification to the election petition, the
contents of the rel evant paragraphs were verified as ’'partly
based on personal knowl edge and partly on informtion
rceived from ...... Tarun Bharat..... In the affidavit filed
in support of the allegations of corrupt practice, again-the
contents of para 2.23 were verified as based partly on
personal know edge and partly on information received from
the official record of Tarun Bharat. The el ection
petitioner, however, did not in his deposition disclose the
basis of his ’'personal know ege’ for making the allegation
In the pleadings a wide latitude was left by the election
petitioners to | ead evidence on any of the wvarious
"possibilities’ detailed in the election petition. The
"vagueness’ of the pleadings even after anendnment shows t hat
the election petitioners were out on a wild goose chase and
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trying to fish for evidence so as to be able to fasten sone
l[iability on the returned candidate or his election agent at
least in sone case. PWB9 Laxman Trinbakrao Joshi, the Chi ef
Editor of Tarun Bharat was, examned by the election
petitioners in support of the allegations nmade in the
petition regarding publication of the advertisenent in
El ection Special Issue of Tarun Bharat. He deposed that
Tarun Bharat had decided to issue an El ection Special |ssue
after the el ections were announced and that he had
personal ly contacted Datta Meghe about 8 to 10 days before
the publication of the issue on telephone and had a talk
with Datta Meghe personally and had requested himfor the
i ssuance of an advertisenent, as he was a contesting
candi date. Datta Meghe, according to the witness, had told
himthat he would think about the matter and admittedly,
thereafter, did not get in touch with him The w tness went
on to state that ~an advertisenent in support of respondent
No. 1 was published in Tarun Bharat dated 21.5.91. It had
been received  through Prasad Advertising Agency (Prasad
Publicity) ~who had al so supplied the nmat eri al for
publication. The wi tness, however, did not know whet her the

bill for the advertisenent had been prepared in the nane of
Prasad Publicity or soneone else nor did he know nor as to
who had paid the bill. He did not even know as to who had

instructed Prasad Publicity to give the adverti senent or who
nade the paynent for the sane to the Prasad Publicity. This
advertisenent Ex.221 is the subject matter of three bill Ex.
192 bearing No. 4167 (shown as Duplicate); Ex.234 No.4178 and
Ex. 605, No.4167 (written after ~scoring out 4178). Al the
bills are dated 21.5.91. Were as in Ex.192, which was on
the format of Narkeshari  Prakashan the bill was addressed to
Prasad Publicity, showing Datta Meghe’'s nane as the party
rel easing the advertisenment, Ex.234 ~was on the format of
Tarun Bharat and again addressed to Prasad Publicity but
showing NSU as the client while Ex:605 was issued on the
format of Tarun Bharat and was addressed to prasad Publicity
and showed Datta Meghe as the client. The High Court after
considering the evidence of PWs, Paunikar (who had deposed
that Prasad Publicity had not placed the order); PWB9 Laxman
Joshi, (who had deposed that the adverti senent was received
fromthe Prasad Publicity that the bill had been settled by
Prasad Publicity); PWO0 Anant Shastri and PW2 Bhojraj, held
that the advertisenent had been issued by respondent No. 1
and that Anant Shastri PWs0 had nanipul ated the bills and
the record to help the returned candi date.

We have carefully perused paragraphs 154 to 157 of the
judgrment of the learned trial Judge dealing with the
guestion of the expenditure of Rs.7000/- in connection with
the advertisenent Ex.221 in the Election Special |ssue and
the evidence on record. Keeping in viewthe difference in
the three bills relating to the sanme advertisenent and the
use of these different formats by Tarun Bharat, we find it
difficult to agree with the Hgh Court that the election
petitioners have established that respondent No.1 had
incurred the expendi ture of Rs. 7000/- in respect  of
publication of Ex.221. The findings appear to be rather
| aboured ones and if Tarun Bharat advertising office was not
"very careful about giving the particulars to the bills
which they issued and that the bills were not issued from
bound book" as observed by the Hi gh Court, no
adverse.inference could be drawn against the returned
candi date. | ndeed neither Shri Pauni kar PWB nor Bhojraj PW2
had any talk with Datta Meghe in respect of any of the
advertisenent and fromthe testinony of PWB9 Laxman Joshi
it is not possible to hold that pursuant to the talk he had
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with the returned candidate, the advertisenment in question
had been published by the returned candi date hinself and not
by or on behalf of NSU in whose favour the bill had been
drawn. As already noticed neither in the verification of the
petition nor in the affidavit, PW9 had been disclosed as
the source of information. The appell ants have not expl ai ned
the basis for making the said allegtions. The findings of
the High Court in our opinion are based on surm ses and
conjectures and we agree with M. Mnohar, |earned senior
counsel for the returned candidate that in the face of the
vague pl eadi ngs and inconclusive evidence led by the
el ection petitioner coupled with the discrepent evidence of
PWB9, who adnmittedly was not shown as the source of
information for the said allegation, it is not possible to
hold that the advertisenment in question, Ex.221, had been
rel eased by and paid for by Datta Meghe hinmself. It is also
relevant in this connection to note that no rel ease order
had been got produced by the election petitioners in respect
of this advertisenment which could disclose who the rea
client was. We, are therefore, of the opinion that the
material on the record was not~ sufficient to fasten the
liability for the publication of the advertisement in the
El ecti on Special |ssue of Tarun Bharat Ex. 221 for Rs. 7000/ -
on the returned candi date. W, accordingly, set aside the
finding of the Hgh Court and hold that Rs.7000/- was not
spent by the returned candidate for the publication of
Ex. 221.

The Hi gh Court also found that an anpunt of Rs. 9900/ -
in respect of Ex.258 had been -suppressed by the returned
candidate from the return of hi's election  expenses. The
recei pt Ex. 258 shows that an amount of Rs.9900/- was paid on
20.5.91 by Sharad Pawar Mtra Mandal for the publications of
the advertisenent. A consolidated bill had been issued in
the name of Sharad Pawar Mtra Mandal ‘as the publisher
According to PW, Ashok Jain,~ the advertisenments which
appeared in Lokmat and Lokmat Samachar Ex.83/18 and 83/19

dated 12.5.91 against bill No.257 had been given for
publication by Narayan Ahuja and Sharad Pawar Mtra Mandal
The witness admitted that in the bill, the name of Narayan

Ahuja was not nentioned and that the paynent for the bil

had been nade by Sharad Pawar Mtra Mandal. From a carefu

consi deration of the observations of the High Court in paras
183 to 187, the pleadings and the evidence in that behal f,
we find that recourse has been taken by the learned tria

Judge to surm ses and conjectures to. hold that the
expenditure had in fact been incurred by respondent No.1 in
respect of the said advertisenent. There is not even an iota
of evidence on the record to show that the first respondent
had incurred the expenditure of Rs.9100/- as alleged by the
el ection petitioners in their evi dence, t hough not
specifically pleaded in their el ection petition both
original and anended. The election petitioners had |earnt
about the role being played by Narayan Ahuja even before
they filed the election petition. It was for themto have
exam ned Narayan Ahuja to elicit fromhimas to whose funds
he was utilising for naking paynents for publication of
various advertisenments. The petitioners chose not to exam ne
himfor reasons best known to them W do not think that
there was any obligation on the part of the returned
candi date to have exam ned Narayan Ahuja and | ead negative
evidence to the effect that no funds had been provided to
him by the returned candi date and that the paynents had been
nmade by the parties who were responsible for the publication
of various advertisements through him The observations of
the H gh Court that Narayan Ahuja was a person "who had no
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fi nanci al or political backgr ound for representing
organi sations", is clearly based on conjectures because the

evi dence on the record does show t hat Narayan Ahuja had been
working for the political parties and w thout there being
any pleading or evidence on the record, it was to say the
| east rather wunfair for the High Court to conclude that
Nar ayan Ahuja had "neither any financial status nor any
political background". W do not find it possible to agree
with the H gh Court that the returned candidate had
suppressed the anpunt of Rs.9100/- in respect of Ex.221
(recei pt Ex.258) and accordingly set aside the said finding
of the H gh Court, which is not based on any satisfactory
material on the record.

The finding of the High Court in respect of sone of the
items as detailed in ~Annexures 8 to 15, involving an
expenditure of Rs.22900/-, ~in our opinion are equally
fallacious and conjectural. The sanme are not based even on
correct appreci ation of evidence. Recourse has been taken to
surm ses and -imagination to return these findings. W find
it difficult to subscribe to the view of the |earned tria
Judge which is not supported by any material on the record.
The positive evidence led by the election petitioners is
that the returned candidate had not hinself or through his
el ection agent gi'ven any of the advertisenents for
publication and had not accepted any 'responsibility for
nmaki ng paynent in respect of any of those advertisenent,
even though the advertisenent were issued for t he
furtherance of his election prospects. There i's no direct or
circunstantial evidence led by the election petitioners to
show that the ampunt paid in the name of Sharad Pawar Mtra
Mandal had been placed at the disposal of the said Mandal by
the returned candidate or his election agent. There is no
evi dence even to suggest that respondent No.1l had undertaken
the responsibility of making the payments in connection wth
the expenses incurred by Sharad Pawar Mtra Mandal. The
el ection petitioners, for reasons best known to them chose
not to examne any wtness from Talnale Bandhu, Punjab
Wbodcraft, Ranjit Engineering Wrks, Nitin Furniture, Sharad
Pawar Mtra Mandal, D. MM Mandal and various’  other
organi sati ons under whose nanmes either the -advertisenments
had been published or who had according to the evidence nade
payments for those advertisenments as per the bills and
receipts on the record. If any evidence was led to the
effect that none of the persons, parties or organisations
had in fact issued the advertisenents or they or anyone of
them had denied the naking of any paynment, it may have been
possible to argue that those advertisements. nmay have been
got published by the first respondent himself or through his
el ection agent or through some other persons wth his
consent or with the consent of his election agent and in
that event the onus my have shifted to the  returned
candi date to explain the source of the expenditure and in
the absence of any satisfactory explanation it may have been
possible to draw an inference that it was the noney of the
returned candi date. Since no such evidence was |ed and no
proof was submitted in support of the alleged charge, the
qguestion of shifting of onus on the returned candidate to
prove his non-liability did not arise. The H gh Court,
therefore, was not justified in saddling the returned
candi date with any expense other than Rs.1320/- in addition
to the expenses disclosed by him in the return of his
el ecti on expense.

Thus, on the settled principles extracted in an earlier
part of this judgment, we find that the el ection petitioners
have m serably failed to discharge the onus of proving
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various charges levelled by them against the returned
candi dat e regardi ng the comm ssion of corrupt practice under
Section 123 (6) of the Act. The H gh Court was, justified in
hol ding that the returned candidate had not committed any
corrupt practice as envisaged by Section 123 (6) of the Act
and in dismssing the election petition. However, the Hi gh
Court fell in error in holding that certain itens of
expenditure totalling Rs.58,2220/- had been suppressed by
the returned candidate and deserved to be included in the
return of his election expense. Except to the extent of
Rs.1320/-, no other liability can be fastened on the
returned candidate in respect of the other itens of the
al | eged expenditure on publication of advertisenments etc.
The el ection appeal consequently fails and is dismssed with
costs. The <cross-objections to the extent indicated above
succeed and are all owed. The costs are assessed at
Rs. 10000/ -.

Before parting with the judgment we would, however,
like to express our disapproval of the manner in which
amendnment's  of the election petition were allowed on
occasi ons-nore~ than once and how evi-dence was allowed to be
brought on the record -against the pleadings and settled
| egal principles.

Section 86(5) of the Act deals with the anendnent of an
El ection Petition. It lays down that the High Court nay upon
such ternms as to costs or otherwise, as it deems fit, allow
amendnment in respect of particulars but there is a conplete
prohi bi ti on agai nst. ‘any anendment - being allowed which nay
have the effect of « introducing either material facts not
al ready pleaded or of -introducing particulars of a corrupt
practice not previously alleged in the petition. The first
part of Section 86(5) of the Act, therefore, is an enabling
provision while the second part creates a positive bar. O
course, the power of amendnent given .in the Code of G vi
Procedure can be invoked by the Hi gh Court because Section
86 of the Act itself nakes the procedure applicable, as
nearly as mmy be, to the trial of election petition, but it
nmust not be ignored that sone of the Rules framed under the
Act itself over-ride certain provisions of the G vi
Procedure Code and thus, the general  power —of anendment
drawn from the Code of Civil Procedure nmust be construed in
the light of the provisions of the election law and applied
with such restraints as are inherent in an election
petition. It appears to us that the Hgh Court ~did not
properly consider the provisions of the election |aw while
repeatedly allowi ng anmendnents of the election petition in
the present case. The Hi gh Court allowed an application
Ex.27 filed by the election petitioner for permssion to
amend the petition on 28.11.91. Yet another application for
amendnment of the election petition, Ex.44 was again all owed
by the High Court on 18.12.91. The petitioner filed stil
anot her application, Ex.47A, to again anend the election
petition and the H gh Court allowed the same on 18.1.92.
Even after the pleadings were conpleted and the issues
franed on 21st of January 1992 and a part of evidence had
been led by the parties, the H gh Court allowed one nore
application filed by the election petitioner No.1, Ex.701,
and pernitted an anmendnent of the election petition
apparently to bring the evidence in conformty wth the
pl eadings. In the first place, the H gh Court ought not to
have all owed evidence to be led by the election petitioners
whi ch was beyond the pleadings of the parties for no anount
of evidence can cure a defect in the pleadings but it was
all the nore inproper for the trial court to have allowed
the pleadings to be amended so as to be brought in
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conformity with the evidence already led in the case. To say
the least, it was not a desirable or a proper course to be

adopted in an election petition where, as pointed out by
this Court in Jagannath Vs. Jaswant Singh (1954 SCR 892),
the statutory requirements of the law of election nust be
strictly observed. O course, since evidence was allowed to
be | ed, though beyond the pleadi ngs without any objections
fromthe opposite side, the court could have eval uated and
analysed the same to determne the worth of that evidence,
which in the facts and circunstances of the case cane under
a cloud but to allowthe anendment of the pleadings with a
viewto confer a ‘legal status’ on the evidence already |ed
was to say the least inproper. The reasons given by the
learned trial judge to allowthe election petition to be
amended repeatedly ignores the sanctity which is attached to
the pleadings and the affidavit filed in support of an
el ection petition,  which under- lawis required to be filed
within a prescribed time and those reasons do not inpress
us. W need say no nore on this aspect of the case.




