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Leave granted.

Thi s appeal arises out of proceedings initiated under
Sections 397 and 398 of the Conpanies Act (hereinafter
referred to as 'the Act’) by a group of mnority sharehol ders
conpl ai ni ng of m s-managenent and oppression in-respect of
the respondent No.1 conmpany Ms. Gwalior Sugar Conpany
Ltd. (referred to as 'the Conpany’). ~The appellants are the
unsuccessful petitioners. The prinmary question to be resol ved
in this appeal is whether they held the requisite one-tenth of
the issued share capital of the Conpany under Section 399
(1) of the Act when they filed the petition under Ss. 397 and
398.

The shares of the Conpany are basically held by two
branches of the famly of J.P. Srivastava. J.K Srivastava, who
was originally the petitioner No.4, and H K Srivastava who was
originally the respondent No.2, were the two sons of J.P
Srivastava. During the pendency of the proceedi ngs before us,
both J. K. Srivastava and H K Srivastava have died and are
now represented by their respective heirs. ~In the case of J.K
Srivastava, his interest is now represented by his w dow Ms.
Raj Mbhini Srivastava and his only son Vijay Kumar
Srivastava. As far as H K Srivastava is concerned, he is
represented by his four children, Vikram Henmlata, Vir and
Radhi ka. The corporate shareholders in the Conpany are in
turn also held by menbers of the Srivastava fam|ly. -Ms. Nini
Srivastava, appellant No.3, the wife of Vijay Srivastava, was the
third petitioner in the proceedings as originally filed. She was
described as a petitioner "for herself and as trustee for J.K
Srivastava Fam |y Trust" (referred hereafter as the Trust).

The proceedings were initiated before the Conpany Law
Board (CLB) on 1st July 1995. The pl eadi ngs were conpl eted and
the matter heard fromtine to tine. On 22nd January 1996, CLB
i ssued an order, the relevant extract of which reads thus:

"I'n view of the close relationship between the
parties, we suggested to the counsel for both
the sides that they should try to work out an
am cabl e settl enent between the parties. The
counsel have undertaken to do so. The result
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of their efforts will be intimated to us on 20th
February 1996 at 2.30 p.m"

Heari ngs were adjourned on 22.2.96, 4.3.96 and 15. 3. 96
when the CLB was informed that conmprom se talks were in
progress. Utimtely on 7.5.96, the CLB passed this order

"I't was agreed by the parties that the
petitioners will sell their shares to the
respondents for a value per share to be
determ ned by a val uer appointed by us and
the value will be binding on all the parties.
The parties will approach jointly reputed

val uers and suggest an acceptabl e nanme for
our approval on 30/5/96-at 4.15 p.m"

On 10.6.1996, with the consent of the parties, the CLB
appoi nted Ms Thakur Vai dyanathan |yer as company chartered
account ant's, New Del'hi to value the shares of the conpany.

On 22.11.96, the chartered accountants valued the shares. As

the respondents had reservations about the value, the matter

was re-heard by the val uer who reconsi dered the subm ssions

of the parties. Utimtely, the value of the equity shares was
gi ven by the val uer ‘as Rs. 6340 per share. . The valuation for a
preference share of Rs. 100/- was fixed at par. The

respondents objected to this valuation also.. The contention of
the respondents was that the other disputes relating to famly
properties in possession of the petitioners should be settled
also. After various hearings the matter was fixed for hearing on
6.11.1998.

On 3.11.1998, the respondent No. 8, Ms. Radhika

Srivastava, noved an application challenging the order dated
10.6.1996. In the application it was alleged that the respondent
No. 8 had no know edge of the conpromni se and that she had

been kept in the dark about the settlenment arrived at.  She
prayed for recall of the order dated 10.6.1996. It was al so said
that the calculation of 10% of the petitioner’s shareholding in
the Conpany was nade only with regard to the equity share

capital of the conpany, whereas Section 399 sub-section(1l)
requires the petitioner to have 10% of the total issued share
capital which would include preference shares and that the
sharehol ding clained by the petitioners did not amunt to 10%

of such total. It was contended that the appellants therefore did
not hold the requisite 10 per cent of the issued share capital of
the respondent No. 1 conpany and therefore the petition under
Section 397 and 398 was not maintai nabl e and shoul d be

di smi ssed.

The appellants filed a pre-notice reply on 5.11.1998 in

which they stated that the petitioner No. 3 (the appellant No. 3
before us) had filed the petition on behalf of herself and as a
trustee of the J.K Srivastava Family Trust (referred to as the
Trust) and that the Trust held 1029 preference shares. It was

al so all eged that the respondent No.8 was fully aware of and

had participated in, the proceedings, in which there had been

25 hearings over three and a half years.

On 6th Novenber, 1998, the matter was listed for orders to
be passed by CLB, when, according to the appellants, the CLB
directed the appellants to file the consent/authority if any given
by the Trust to Ms. Nini Srivastava to file the petition under
Sections 397 and 398. On 9th Novenber, 1998 the appellants
brought on record an affidavit dated 9th June, 1995 executed
by the trustees to the effect that they had granted consent to
the appellant No.3 to file the petition, a resolution of the Trust
dat ed 10th June, 1995 and an affidavit of M. V.K Srivastava
dated 12th June, 1995. The appellants also filed a detail ed
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reply in which it was inter alia stated that the Trust held 1029
preference shares in the conpany, that Ms. N ni Srivastava

had been appointed as a trustee of the Trust on 24th August,
1994, that authority/consent to file the petition under Sections
397, 398 had been given by the trustees on 9.2.1995 and by M.
V.K. Srivastava a co-trustee by his affidavit dated 12th June,
1995.

The ot her respondents supported the respondent No. 8's
application. In the counter affidavit filed on behalf of the
Conpany, it was said that:

"As per the records of the Conpany as on

date i.e the sharehol ders register, 1029

Pref erence Shares stand registered in the

name of M. V.K Srivastava Trustee, J.K
Srivastava (family) Trust and not in the nane
of Ms. N ni Srivastava. The endorsement in
the cause title against the name of Ms. Nin
Srivastava who is not all a Trustee is no
conpliance at all and the petitionis liable to
be di sm ssed as being not naintai nable on the
ground that it-has been filed by the petitioners
hol ding I ess than 1/10th of the issued share
capital of the conpany i.e. 27.68 |akhs".

The hearing in the matter was concl uded by the CLB and

judgrment reserved two days after the last affidavit was filed. On
18t h January, 1989 the CLB passed an order rejecting the

chal | enge by the respondent No.8 to the consent order dated

10.6.1996. It revised the valuation and considered that a sum of

6000 per equity share would be an appropriate value and Rs. 100/ -

woul d be the appropriate value for the preference shares. However,
the CLB upheld the contention of the respondent No. 8 that the
application under Sections 397 and 398 was not mmi ntainable on

the ground that the petitioner did not hold the requisite 10 per cent
shares. The CLB proceeded on the basis that the Trust held 1029

shares in the conpany but that it 'had not consented 'to the filing of
the petition under Sections 397, 398 by Nini Srivastava. According

to the CLB "\005\005 The only issue for exami nation is whether the
Trust is a party to the proceedi ngs or whet her the Trustees have

given their consent to file the petition and if so whether the sane is
| egal ly valid". It answered this issue against the petitioners
because;

(1) No authority of the J.K Srivastava

Fam |y Trust authorizing the 3rd Petitioner to
represent the Trust nor any affidavit by her
representing the Trust had been annexed to
the petition;

(2) since there was no avernent to the effect
that the petitioner had the consent of the
Trustees to file the petition and since the
consent docunents were not enclosed with

the petition, the requirenent under

Regul ation 18 had not been conplied with

and that non-encl osing the consent

docunent with the petition was fatal to the
petition.

(3) If the preference shares held by the Trust
is not taken into consideration, then the tota
nunber of shares held by the petitioners

woul d work out to about 7% of the

subscribed capital and if the shares are
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i ncl uded, then the percentage would go to
10. 85%

(4) 515 preference shares of the trust had

al ready vested in the one of the beneficiaries
thus reduci ng the percentage of the
petitioners share holding to | ess than 10%
and;

(5) relying upon Duli Chand v. Ms.

Mahabi r Pershad Tril ok Chand Charitabl e

Trust, Delhi AIR 1984 Del hi 145 that

Trust ees cannot aut horize one of themto
initiate proceedings in the name of the trust.

It therefore reached the conclusion that the shares held
by the Trust cannot be taken into account for the purposes of
the provisions of Section 399. < Therefore wi thout passing any
directions pursuant to its finding on the effect of the consent
order, it dismissed the petition
Several appeals were preferred fromthis order under
Section 10-F of the Act both by the appellants and the
respondents. The 'l earned Singl e Judge dism ssed all the
appeal s holding that the petition was not nmintainable because
no consent of the trustees had been pl eaded, that there was no
conpliance with Regulation 18, that the shares of the Trust
had vested in the beneficiaries and that the trustees coul d not
del egate their powers or authorize one of themto represent the
Trust.

During the pendency of the appeals, the respondents,
according to the appellants, committed further acts of
oppression in respect and m smanagenent of the conpany.
Consequently, a second petition was filed under Sections 397
and 398 of the Act by the appellants.

A Letters Patent appeal was filed fromthe decision of the

Si ngl e Judge before the Division Bench by the appel llants. The

Di vi sion Bench held that the filing of the consent ‘along with
application under Section 399(3) of the other share hol ders was
a sine qua non to the initiation of proceedi ngs under Sections
397 and 398 and that on the failure on the part of the
appellants to file the alleged consents theapplication had been
rightly dismssed. It was held that it was not necessary to
determi ne the nature of the trust and whether the shares held

by the Trust had devol ved on any of the beneficiaries before the
petitions under Sections 397 and 398 of the Conpani es Act

had been filed. It was said that:
"I'f the trust contained sone ot her

properties there is likelihood that the
shares may not be divided."

The Division Bench was al so of the view that 'since the
second application had been filed, the CLB should consider
whet her the shares of the trust should be reduced and the
i mplications of Section 153 of the Act. The CLB was directed to
deci de t he subsequent application on its nerits ignoring the
observations made by the CLB in its order dated 18.1.1999 as
well as of the Single Judge and to decide the case on nmerits on
the basis of the persons whose names were recorded in the
regi ster of share hol ders.

Before us the appellants contended that the Trust and the
co-trustees had authorised the third appellant to represent the
Trust. It was submitted that there was no dispute in fact that
the Trust held 1029 shares in the conpany. The only dispute
was whether the third appellant was authorized to act on behalf
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of the Trust. It was submitted that Section 399(3) did not dea
with the authorization but with the consent of supporting
sharehol ders. It is said that the Trust still continues and has not

been brought to an end by reason of devolution of the shares to
the beneficiaries. It is said that the co-trustees had in fact
consented to/ authorized the appellant No. 3 to initiate and
prosecute the petition under Sections 397 and 398 and that in
any event the CLB shoul d have given an opportunity to the
appel lants to inplead the other co-trustees. It was pointed out
that the respondent No.8 had never raised any issue that the
trustees were necessary parties and that in their absence the
petition under Sections 397 and 398 was not naintainable. It
was al so submitted that the High Court erred in holding that
conpliance with Regul ati on 18 of the Conpany Law Board
Regul ati on was a mandatory requirenment. It was said that
Section 399(3) only requires that the consent should be
obtained prior to the filing of-the petition. |If this was proved as
a fact, the requirenent of filing the consents in witing al ong
with the petition under Regul ation 18 should not render the
petition 'itself not maintainable. Reference has been nade to
Regul ations 44, 46 and 48 to show that the CLB retained the
power to dispense with the requirenents of Regulation 18, in
support of the subm ssion that Regul ation 18 was nerely
directory.

Lear ned counsel appearing on behal f of the
respondents submtted that the petition had originally been
filed only on the basis of the equity share hol ding of the four
petitioners and did not refer to any redeenable preference

shares. In the absence of these pleadings, it was asserted
that the petitioners did not have the requisite qualification
shares for initiating proceedings under Sections 397,398. It

was submitted that the subsequent phrase "plus 1029

preference shares" in paragraph 2 of the petition was an

i nterpolation. Secondly, it is subnmittedthat Ms. N ni
Srivastava did not have the consent of the other trustees, and
that assum ng that she had the consent of the trustees to file
the petition, there was no such avernment in the petition nor
any consent letter filed with the petition in violation of the
mandat ory requirement of Regul ation 18 of the Conpany Law
Board Regul ations. Finally, it was said that the only person
who coul d have joined the petition as a petitioner was V. K
Srivastava who was the regi stered share holder of the 1029
Preference Shares. It is said that the trust was not and could
not have been a nenber of the conmpany. This, according to

the respondents, clearly followed from Sections 41(2) read
with Section 153 of the Act. It is said that adnmttedly, the
application had not been filed on behalf of V.K Srivastava.
Even assuming that the Trust was the registered nmenber of

the Conpany, it is contended that there was no avernent that
the conpany petition had been filed on behalf of the Trust. It
is subnmitted that there was in fact no consent and that the so
cal l ed consents were subsequently obtai ned.

Any Menber/or nmenbers of a Conpany may apply under

Ss, 397 and 398 of the Act to the CLB conpl ai ning of

m smanagenent or oppression provi ded such Menber or

Menbers have the requisite sharehol ding as prescri bed under
Section 399 to do so. The relevant portions of Section 399 read

as under:

"S.399. Right to apply under Sections
397 and 398.

(1) The foll owi ng nenbers of a

conpany shall have the right to apply
under section 397 or 398:-
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a) in the case of a conpany having a
share capital, not |ess than one
hundred nmenbers of the conpany or

not |less than one-tenth of the tota
nunber of its menbers, whichever is

| ess or any nmenber or nemnbers

hol di ng not | ess than one-tenth of the
i ssued share capital of the conpany,
provi ded that the applicant or
applicants have paid all calls and

ot her sums due on their shares;

b) XXX XXX XXX
2) XXX XXX XXX

3) Wiere any menbers of a conpany are
entitled to make anapplication in virtue of
sub-secti'on (1), any one or nore of .them
havi ng obtai ned the consent in witing of
the rest, may make the application on

behal f and for the benefit of all of them

The question is, did the appellants who were the origina
petitioners have the requisite nunber of shares when the
petition was filed.. 'The question itself raises tw further issues
viz. who were the petitioners and did they in fact hold the
necessary shares?

Ms. N ni Srivastava clainmed to represent the Trust which

hel d 1029 shares so making up the necessary sharehol di ng

under Section 399. It will be noted fromthe argunents

particul arized earlier that there has been a shift in the
argunents raised by the respondents. Before the CLB, the

Si ngl e Judge and the Division Benchthe respondents

argunents and basis of the decision of the three fora was that
the Trust held the 1029 Preference Shares and that 'the Trust

had not consented to or authorized the filing of the petition
under Sections 397, 398 of the Act. Before us however, the

mai n focus of the argument has been that the Trust was not

owner of the 1029 shares but that the owner was M. V.K
Srivastava, who is now appel |l ant No.4(b) before us, and that

the petition had not been filed on his behalf by the appellant
No.3. Although in the affidavit in reply filed by the Respondent
No.8 there is a plea that shares could not be held in the nane
of the Trust under Section 153 of the Act, fromthe reasoning of
the CLB and the two decisions of the H gh Court which we have
noted earlier, it is apparent that the issue was not pressed.
The three courts bel ow have concurrently found that the

Trust which held the preference shares was not properly
represented by Nini Srivastava. This was the only case which
the appellant had to neet. Now the respondents contend that

in fact it was Vijay Kr. Srivastava who held the 1029 shares and
not the Trust and Nini Srivastava did not represent him

Al t hough a passing reference was nade to the fact in the

counter affidavit filed by the Conpany as noted above, that was
done in the context of denying that Nini Srivastava was a
trustee. In our judgnent it would not be proper to pernmit the
respondents to raise an issue not argued by themeither

before the CLB or the High Court and to nmake out a new case

at this stage. To allow a party to take grounds not urged earlier
would not only result in taking the other party by surprise but it
woul d deprive such party of any adjudication on the issue by
the different courts - a right to which each party is otherw se
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entitled. It would also place such party at a great di sadvantage
as no opportunity woul d have been granted to it to neet the
new plea. In the case of Rajahnundry Electric Supply
Corporation v. A Nageshwara Rao & Ors. AIR 1956 SC 213

the contention on behalf of the Conpany, while opposing a
petition under Ss. 397, 398, was that there was no proof that
the applicant had obtai ned the consent of the requisite nunber
of sharehol ders opposing the petition. It was said that out of
the 80 persons who had consented to the institution of the
application, 13 were not shareholders at all and that two
menbers had signed twice. This Court said:

"This point is not dealt with in the
judgrment of the trial court;, and the
argunent before us is that as the
objection went to the root of the matter
and struck at the very maintainability of
the application, evidence shoul d have
been taken on the natter and a finding
recorded 't hereon™.

The submi ssion was rejected because the objection
though raised in the witten statenent had not been pressed at
the trial and had not been argued before the Trial Judge. W
wi Il therefore decide only those issues which were pressed and
deci ded upon by the three courts.

The issue then is \026 was it represented before the CLB by
Ni ni Srivastava? The answer to this would depend on whet her
the trustees of the trust could authorize one of themto initiate
proceedi ngs for and on behal f of the Trust. A Full Bench of the
Guj arat H gh Court in Atmaram-Ranchhodbhaiv.
Gul anhusei n Gul am Mohi yaddin AIR 1973 Guj arat 113
sai d: -

" \ 005\ 005Whet her the trust is a private trust
governed by the Indian Trusts Act or is a
public charitable or religious trust, a
trustee cannot del egate any of his duties,
functions and powers to a co-trustee or to
any other person unless the instrument of
trust so provides or the delegation is
necessary or the beneficiaries conpetent

to contract consent to the del egation or
the delegation is in the regular course of
busi ness. These are the only four
exceptional cases in which delegation is
perm ssi bl e and save in these exceptiona
cases, the trustees cannot, even by a

unani nous resol ution, authorize one of
thensel ves to act as nmnaging trustee for
executing the duties, functions and

powers relating to the trust and every one
of themmust join in the execution of such
duties, functions and powers ". (p.115)

The issue in that case was whet her one co- trustee coul d
determ ne a tenancy. The Court said he could not, but held:

"But when we say that the tenancy nust be
determ ned by all co-trustees, we nust

make it clear that what we nean is that the
decision to term nate the tenancy nust be
taken by all the co-trustees. The formal act
of giving notice to quit pursuant to the

deci sion taken by all the co-trustees nay
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be performed by one co-trustee on behal f

of the rest. The notice to quit given in such
a case would be a notice given with the
sanction and approval of all the co-trustees
and woul d be clearly a notice given by al
co-trustees.” (p.116)

The view has been followed by the different H gh Courts
[ See for exanple Duli Chand v. Ms. Mhabir Pershad Tril ok
Chand Charitable Trust, Delhi AIR 1984 Delhi] and held to
be too narrow in Jain Swetanmbara Miurthi Pujaka Samast ha
v. Waman Dattatreya Pukale AR 1979 Karnataka 111

This Court in Ms. Shanti Vijay & Co. v. Princess
Fati ma Fouzia & ors. AIR 1980 SC 17 held that: -
" the act of one trustee done with the
sanction and approval of a co-trustee may
be regarded as the act of both. But such
sanction or approval must be strictly
proved. "

It was al so held that a trustee could act on behal f of
others, if there is aclause in the Trust Deed authorizing the
execution of the Trust to be carried out by "one or nmore or by
majority of the trustees”.

Therefore although as a rule, trustees must execute their
duties of their office jointly, this general principle is subject to
the follow ng exceptions when one trustee may act for all (1)
where the Trust Deed allows the trusts to be executed by one
or nore or by majority of trustees (2) wherethere is express
sanction or approval of the act by the co-trustees; (3) where
the del egation of power is necessary; (4) where the
beneficiaries conpetent to contract consent to the del egation
(5) where the delegation to a co-trusteeis in the regular course
of the business; (6) where the co-trustee nmerely gives effect to
a decision taken by the trustees jointly.

The present case cones within at least three of the

exceptions listed. The Trust in question was created on
25.12.1978 by J.K Srivastava, one of the original petitioners in
favour of his two mnor grandsons, Kunal and Yatin. ~The

trustees naned in the Trust Deed were the settlor’s wife, Raj
Mohi ni (now the appellant No.4 (a)) and their son Vijay ( now
the appellant 4(b)) who was also the father of the beneficiaries.
The Trust Deed contains the foll ow ng clauses:

" Clause 7: The Trustees shall hold the

Trust Fund or any property representing the

same in trust for the Settler’s said grandsons
so, however, that when Master Kunal Krishna
Srivastava attains the age of 18 years, he will
be given his fifty percent share of the then Trust
Property or Fund and thereafter the same will
rest absolutely in him and so, however, that
thereafter the Trustees shall hold the remaining
Trust Property or Fund for the benefit of Master
Yatin Krishna Srivastava till he attains the age
of 18 years when the Trust will automatically
ease and the properties shall vest absolutely in
the said grandson, Master Yatin Krishna

Srivast ava.

Clause 12: The Trustees nay instead of acting
personal |y enpl oy and pay any agent whet her

a solicitor, banker, stock broker or any other
person to transact any business or to any act
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required to be transacted or done in the
execution of the trusts hereof including the
recei pt and paynents of noney and shall be
entitled to be allowed and paid all charges and
expenses so incurred and shall not be
responsi ble for the default of any agent

enpl oyed in good faith.

Clause 16: The Trustees shall have full power
to file and defend suit, appeals, applications
etc. to declare, sign and verify all plaints,
witten statenent, nmeno of appeals, cross

obj ections, applications, affidavits etc. and to
appeal at any place or places in the Union of

I ndi a before any Court, office or authority to
present and | odge any docunents for
registration and to admit disputes, differences
and demands to arbitration and to adjust,
approve and settle all accounts relating to the
Trust Fund and to execute all rel eases and

di scharges and to do all other things relating
t her et o.

Clause 19: Al the decisions that will be
required to be taken in carrying out the Trusts
herei n contai ned shall be taken by majority of
the Trustees. If the Trustees are equal |y divided
the Chairnman shall ‘have an extra or casting

vote. The Trustees present shall” forma

guorum for any neeting of the Trustees”

These cl auses clearly allow not only one co-trustee but
any person to carry out the trusts and to act for the trust
provi ded of course such person is expressly authorized [ See:
Killick Nixon Ltd. v. Bank of ILndia (supra); Punnaiah v.
Jeypore Sugar Co. Ltd.(supra)].

The Resol ution dated 3rd June, 1955 of the Trustees
records inter alia:
"The constituents of the J.K Srivastava group
had decided to file a petition with the Conpany
Law Board in Del hi, under Section 397 & 398 of
the Conpany’s Act, in the matter.

Ms. Nini Srivastava reported that she was al so
to be a Petitioner and the petition had been
pr epar ed.

The petition, application and Annexures were

pl aced on the table, duly exam ned read and
under st ood and duly approved particularly to its
contentions, subm ssions and prayers.

It was then duly resolved that Ms. R M
Srivastava and M. Vijay K Srivastava Trustees
gi ve consent on behalf of the Trust to the filing
of the Petition/presentation of the Petition by
Ms. N ni Srivastava and that she be al so
authorized to take all Legal action as advised in
the manner".

Ajoint affidavit affirmed on 9th June, 1995 by Raj Mbhin
and Vijay says:

" W have read and understood the Petition

Under Section 397 & 398 of the Comnpanies

Act, ancillary application annexures and confirm
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our consent to Ms. Nini Srivastava, a Trustee

of the Trust and a Petitioner with others, in the
Petition, to her filing/presenting the same. W
al so hereby give consent and authority to Ms.
Ni ni Srivastava a Trustee of the Trust to take
such and all |egal actions as advised".

Finally, an affidavit was affirned by Vijay Krishna
Srivastava on 12th June, 1955 to the followi ng effect:

"I, Vijay Krishna Srivastava, Trustee of the
J. K. Srivastava Famly trust, holding 1029 fully
paid up, Cumul ative Preference Shares of Rupees
100 each of Owalior Sugar Conpany Lt., as

Trust ee, have hereby given consent to the filing
presenting of the Petition before the Conpany
Law Board, New Del hi, under Sections 397 & 398
of the Conpany Act, by Ms. N ni Srivastava a
Trustee of J.K Srivastava Famly Trust, in the
matters of J.K Srivastava & others J. K
Srivasatava constituents) agai nst Gnalior Sugar
Co. Ltd. and the H K Srivastava & QGthers (H K
Srivastava constituents). The Petition relates inter
alia to the transfer of 3229 Equity Shares of
Gnal i or Sugar Co. Ltd. and other acts of
oppressi on and nmi smanagenent by the H K
Srivastava Constituents in managenent of Gnali or
Sugar Company Ltd.

| have read and understood the Petition

under Sections 397 & 398 of the Conpani es Act,
ancilliary application/ annexures and confirm
consent to Ms. Nini Srivastava, a trustee of the
J.K. Srivastava Family Trust, and a Petitioner with
others, in the Petition to her filing/presenting the
same. "

The concl usion is inescapable that the Trustees had
expressly authorized Nini Srivastava to file the petition
Additionally, the affidavit of Vijay Srivastava, who is alleged to
be the registered owner of the 1029 preference shares, clearly
shows that he had expressly consented and authorized N ni
Srivastava in his capacity as such trustee to file the
proceedi ngs. If the respondents had fairly and squarely raised
the issue as to the petition not being consented to by Vijay
Srivastava as the regi stered sharehol der of the 1029 shares, it
woul d have been open to the appellants to have relied on this
affidavit and if necessary anended the petition. The power to
al | ow such anendnents has been expressly granted to the
CLB under Regul ation 46. As was stated several decades ago
by the Privy Council in Charan Das V. Anmir Khan Al R 1921
50: -

"Where the plaintiffs, through sone

clunmsy blundering, attenpted to assert rights

that they undoubtedly possessed under the

statute in a formwhich the statute did not
permt, they should be at liberty to express their
intention in a plainer and | ess anbi guous

manner, and to amend the plaint so as to

express the rights which it has been really their
intention all along to establish, although the
amendnment of plaint is sought to be made at a
time when the suit itself if instituted then would
be tine-barred". (P.50)
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However, for the reasons indicated by us earlier we do

not propose to entertain this plea of the respondents at this
st age.

It is true that crimnmnal proceedi ngs have been instituted by
the respondents on the allegation that the stanp paper on
which the affidavits have been affirmed were purchased
subsequently. But we are not prepared to reject the docunents
as forged ones not only because the executants have hotly
contested the allegations but also because there is no finding to
that effect by any of the three courts below or by the crinina
court. Indeed as matters now stand the crim nal proceedi ngs
have been stayed by the Hgh Court. Furthernore, Vijay
Srivastava and Raj Mbhini’'s continuous support is also
apparent fromthe fact that both of themare parties to the
appeal before us albeit inthe capacity of heirs of Late J.K
Srivast ava.

The Courts bel ow however refused to entertain the
petition because the docunments referred to earlier had not been
filed alongwith the petition in accordance with their
interpretation of S.399 and Reg. 18. ‘Section 399 of the Act has
repl aced Section 153-C (3) of the Indian Conmpani es Act, 1913
with some major differences: Section 153-C (3) of the 1913 Act
itself provided that the consent of the sharehol ders supporting
the petition should beobtained in witing .. Sub Section (3) of
Section 399 of the 1956 Act, however, contains no such
requirenment. It only speaks of "obtaining" of the consent . It
does not speak of consent in witing nor does it require any
such witing to be annexed with the petition.  Many of the
decisions cited by both the parties have turned on the wording
of Section 153-C (3) of the 1913 Act such as Mkhan Lal Jain
vs. The Anrit Banaspati Co. Ltd AIR 1953 Al |l ahabad 326
when in the context of Sub section 3 of Section 153-C (a) it was

hel d:
"\ 005\ 005. the law requires that the consent
should be in witing, i.e., in the formof a

document. Therefore, the docunent itself
shoul d prove that the consent has been
given. No evidence, either by way of
affidavit or of oral sworn statenment in
Court, can be given to prove that such
consent was given".

The reasoning in this decision would no | onger be
apposite having regard to the change in the | anguage in
Section 399 (3) and the shifting of the requirenment fromthe Act
to Regul ation 18 of the Conpany Law Board Regul ations 1991
(hereinafter refer to as the "Regulations’). Regulation 18 also
does not itself contain the requirenent for filing the consent
letters . The requirenent has been prescribed in Annexure |11
which is referred to in Regulation 18. Serial No.27 of Annexure
1l contains a list of several documents required to be annexed
to petitions relating to the exercise of powers in connection wth
preventi on of oppression or m smanagenment under Sections
397, 398, 399(4), 400, 401, 402, 403, 404 and 405. The
docunents required to be annexed to such petition include
"where the petition is prescribed on behalf of nenbers, the
letter of consent given by them'. Oher docunments required to
be filed include "docunents or other evidence in support of the
statenment made in the petition, as are reasonably open to the
petitioner(s)", as also "three spare copies of the petition".
These requirements can hardly be said to be nmandatory in the
sense that non-conpliance with any of themwould ipso facto
result in the dismissal of the petition. Apart fromthis,
Regul ation 18 itself is subject to the powers of CLB under
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Regul ati ons 44 and 48. These read as foll ows:

44. Saving of inherent power of the Bench:-
Not hing in these rules shall be deened to linit
or otherw se affect the inherent power of the
Bench to make such orders as may be

necessary for the ends of justice or to prevent
abuse of the process of the Bench.

48. Power to dispense with the requirenment of

the regul ations.- Every Bench shall have

power for reasons to be recorded in witing, to
di spense with the requirenents of any of these

regul ati ons, subject to such terns and

condi tions as may be specified.

G ven these powers in the CLB, we cannot hold that non-
conpliance with one of requirenents.in Srl. No.27 in App. IIl of
Reg. 18 goes to the very root of the jurisdiction of the CLB to
entertain and di spose of a petition under Sections 397,398. Al
that regulation 18 requires by way of filing of docunents, is
proof that the consent of the supporting shareholders had in
fact been obtained prior to the filing of the petition in terns of
Section 399(3). It cannot be gainsaid that it is open to the
per sons opposi ng the application under Sections 397and 398 to
guestion the correctness of an assertion as to consent made by
the petitioner. It is equally open to the petitioner to provide
evidence in support of the plea taken in the petition. If ofcourse
the objection to the maintainability is taken by way of denurrer,
the CLB can decide the issue on the basis of the avernents
contained in the petition alone, accepting the pleas therein as
correct. But where the CLB takes into consideration facts
outside the petition as it has done in this case, it cannot
forecl ose the petitioner fromsupporting its case in the petition
on the basis of evidence not annexed thereto. Since the CLB
cal cul ated the total sharehol ding of the conpany including
preference shares based on the allegations contained in the
respondent No. 8’ s application, it was for the CLB to determ ne
the issue of actual prior consent on evidence. This view finds
support from Reg. 24 which says:

24. Power of the Bench to call for further

i nformation/ evi dence: - The Bench nay,

bef ore passing orders on the petition, require
the parties or any one or nmore of them to
produce such further documentary or other

evi dence as the Bench may consi der

necessary. -

(a) for the purpose of satisfying itself
as to the truth of the allegations

made in the petition; or

(b) for ascertaining any informtion

whi ch, in the opinion of the Bench,

is necessary for the purpose of

enabling it to pass orders on the

petition.

In P.Punnai ah V. Jeypore Sugar Co Ltd. AIR 1994 SC

2258, the menber of the conpany was the daughter,

Raj eshwari. She was sought to be represented as a petitioner

in an application under Ss. 397 and 398 by her father acting as

her agent. The respondents objected saying that this was no

consent at all. Wth a view to counter-act the objection taken
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by the respondents, the appellants filed an affidavit of

Sm. Rajeshwari wherein she affirned that she had authorized

her father to act on her behalf as her GP.Ain that behalf and to
take all such steps as he deened proper to protect her interest.
This Court rejected the objection raised by the respondents.
Hansaria, J. rested his concurrence with the view on the
affidavit filed by Rajeshwari subsequent to the filing of the
petition. He said:

" \005\005. As Snt. Rajeshwari nade her position

clear in the affidavit filed in the H gh Court, |

do think she had authorized her father to act

on her behalf in the matter at hand, and the

application under Section 397/398 of the

Conpani es Act, 1956, as filed in the Court,

ought to be taken as one to which she had

consent ed".

The finding of the CLB and the Hi gh Court to the effect
that the petition of the appellant deserved to be rejected only
because the letters of consent had not been annexed to the
petition was therefore incorrect. What the CLB and the Hi gh
Court shoul d have done was to have satisfied thensel ves that
the consent had in fact been given prior . to the filing of the
petition. There is nothing either in the orders of CLB or the
Hi gh Court which could even renotely be construed as a
rejection of the affidavits, resolution, etc. filed by Nini Srivastava
to show that prior consent had in fact been obtained. W nay
al so note the unrebutted specific avernent by the petitioners to
the effect that V.K Srivastava was personally present
t hroughout the litigation.

Havi ng decided that N ni Srivastava could have been and

was aut horized to act on behalf of the Trust, the next question
is, did Nini Srivastava file the petition on behalf of the Trust?
The CLB has noted that the causetitle to the petition showed
that she had filed the petition for herself and as Trustee of the
Trust. According to the respondents, this was again an

i nterpol ation. But the CLB has given no such finding nor has

the High Court. Besides the petitioners had said "the

petitioners are hol ding sone preference shares also’ . It is
admtted that Nini Srivastava hol ds 50 preference shares in her
personal nanme. However, the use of the plural is significant.: It

is not the case of the respondents that any other individua
petitioner holds preference shares except for the Trust. Then
again in paragraph 2, even if one were to ignorethe phrase

"plus 1029 preferential shares’, it has been specifically averred
that 'the petitioners formthe group headed by J.K Srivastava’.
There is no dispute that the "group of J.K Srivastava" holds the
requi site percentage of shares for nmmintaining proceedi ngs

under Ss. 397, 398 and that the Trust falls within that group
Again in paragraph 6.2 of the petition there is a categoric
reference to the 1029 redeermabl e preference shares held by

the Trust as being held by the petitioners . This was al so how
the respondents understood the petition. |In an application filed
by themon 19th March, 1988 under Reg. 44 they said:

"That sharehol di ng of the respondent

conpany i s divided mainly between two

groups nanely, H K Srivastava Goup in the

Management hol di ng about 30% Equity

Shares and 1029 Redeemabl e Cumul ati ve

Pref erence Shares and the J.K Srivastava

group hol di ng about 12% Equity Shares and

1029 Redeenabl e Cunul ative Preference

Shar es\ 005. .
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That it is apprehended that J.K

Srivastava group i.e. the Petitioners holding
about 12% Equity Shares and 1029

Redeemabl e Cumul ative Preference Shares

may obstruct the Resolution for enhancenent
of Authorised Shares Capital\005.."

It appears to us that the intention of the petitioners
undoubtedly was to represent the J. K. Goup which admttedly
has the qualifying nunber of shares, although the expression of
such intention was not as clear as it should have been

Al the fora bel ow have not proceeded on the basis that

the pleading in the petition did not reflect the intention. They
have rested their findings on the | aw as perceived by themthat
the Trust could not have been represented by one co-trustee.
The perception as we have hel'd was erroneous.

The ot her ground on which the fora dism ssed the petition

was that the beneficial interest in 551 shares of the 1029 held
by the Trust had already vested in the beneficiaries prior to the
filing of the petition conplaining of m snmanagenent and
oppression. This is againan incorrect |egal proposition. An
equi tabl e or beneficial interest in shares does not nake the
owner of the interest a nmenmber of the conmpany. [See Ms

Howr ah Tradi ng Co. V. Comm ssioner of Income Tax AR

1959 SC 775; Killick N xon Ltd. v. Bank of India 1985 (57)

Com Cases 832] Therefore, even assumi'ng that in terns of
the Trust Deed the shares had devol ved on the beneficiary of
the Trust, this would not mean that the owner of the shares as
regi stered with the conpany woul d not be conpetent to file the
petition under Sections 397 and 398.

The object of prescribing a qualifying percentage of

shares in petitioners and their supporters to file petitions under
Sections 397 and 398 is clearly to ensure that frivolous litigation
is not indulged in by persons who have no real stake in the
conpany. However it is of interest that the English Conpanies
Act contains no such limtation. Wat is required in these
matters is a broad commonsense approach. |f the Court /is
satisfied that the petitioners represent a body of ‘sharehol ders
hol di ng the requisite percentage, it can assume that the

i nvol venent of the conpany in litigation is not lightly done and
that it should pass orders to bring to.an end the natters
conpl ai ned of and not reject it on a technical requirenent.
Subst ance nust take precedence over form O course, there

are some rules which are vital and go to the root of the matter
whi ch cannot be broken. There are others where non-

conpl i ance may be condoned or dispensed with. In the latter
case, the rule is nerely directory provided thereis substantia
conpliance with the rules read as a whole and no prejudice is
caused. [See: Pratap Singh v. Shri Krishna Gupta Al R 1956

SC 140] In our judgnent, Section 399(3) and Regul ation 18

have been substantially conplied with in this case:

The deci sion of the Division Bench of the Hi gh Court i's,
therefore, set aside. The matter nust be remanded to the

Si ngl e Judge since he had al so di sm ssed the appeal s

preferred by the respondents fromthe decision of the CLB
consequent upon the disnissal of the appellants’ appeal under
Section 10F of the Act. The appeal is, therefore, allowed and
the matter remanded back to the Single Judge for disposal of

all the appeal s which stand revived by reason of this order

The costs will follow the cause.




