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ACT:

Indian Inconme Tax Act, 1922, Section 34(3)-second Proviso-
Persons originally carrying on tobacco and  other business
assessed in the  status, of association -of per sons-on

devol uti on, t obacco busi ness subsequently gifted to
appel | ant s- Appel | ate Assistant ~Conm ssioner = holding that
assessee not liable to be taxed in respect of tobacco

busi ness-No finding that appellants were continuing tobacco
business in their own nane or in respect of any. incone
earned in it-Direction to income Tax Oficer to ' assess
income bearing in mind second proviso to S. 34(3)-Notices
under S. 34(1)(a) whether barred by time-Meaning of
expressions ’'finding’ and 'direction” in second proviso to
S. 34(3).

HEADNOTE

A and Z were carrying on business at —various places,
including tobacco business at Mauranipur and they were
assessed in the status of Association of persons. In 1938 A
died leaving his widow as his only heir. She transferred
her interest in favour of Z, who then becane the sole owner
of the entire business. Z gifted the tobacco business to
his two sons, the respondents, in 1942. Z died in 1948.
Duri ng the assessnent vyears 1945-46 to 1956-57, the
respondents submtted their returns of income in respect of
the tobacco business. Following his earlier decision the
Income Tax O ficer rejected that return and proceeded to
assess all the heirs of Z as an Association of persons in
respect of all assets including tobacco business. |In appea
the Appellate Assistant Conmission cane to the conclusion
that the assessee, nanely, the Association of persons
consisting of all the heirs of Z, was not liable to be taxed
in respect of the tobacco business, and that that business
had been gifted to the respondents in 1948 itself. But he
did not find that during the rel evant assessnment years the
respondents were continuing that business in their own nang;
nor did he give a finding in respect of any incone coined in
that business by the respondents in those years. He there-
fore set aside the order of the Income Tax Oficer but
directed himto assess the income fromvarious sources in
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the hands of the respective persons to whom they arose,
bearing in mind the provisions of the second proviso to S.
34(3) of the Act. Thereafter the Incone Tax Oficer issued
notices to the respondents under S. 34(1)(a) of the Act.

Four questions were referred by the Tribunal to the High
Court under S.. 66(1) of the Act. The Hi gh Court held that
the notices issued under S. 34(1)(a) were barred by tine.
On the second question under reference, which was the only
guestion argued before this Court, the H gh Court held that
the Appellate Asstt. Conmissioner in dealing with appeal s
of the Association of Persons consisting of all the heirs of
Z could not give a direction under S. 34(3) to take action
agai nst the assessee. On appeals by special leave to this
Court,, on the questions. whether the Appellate Asstt.
Conmi ssioner (i) had given finding as contenplated by the
proviso to S. 34(3); and (ii) had given any direction as
cont enpl ated under the second proviso to S. 34(3), dism ss-
i ng the appeal s,

HELD: (i) The expression 'finding  in the second proviso to
S. 34(3) means a finding necessary for giving relief in

respect of the assessnment for theyear in question. A
finding therefore could only be that which 87
88

was necessary for the disposal of the appeal in respect of
an assessnent of a/particular year. The only ’'finding that
can fall within the scope of the second proviso to S. 34(3)
is a ’'finding’ which is absolutely necessary for the
di sposal of an appeal and not other incidental findings.
[ 90E]

The finding of the Appellate Asstt. Conm ssioner that the
Associ ation of persons, consisting of all the heirs of Z is
not liable in respect of the tobacco business, is an
essential finding; a finding absolutely necessary ‘for the
di sposal of the case. The further finding that business had
been gifted to the respondents in 1942 is only an incidenta
finding and not a finding necessary for the disposal of the
appeal . Further fromthat conclusion it does not follow
that the respondents continued to be the owners of the
tobacco business during the relevant assessnment ~years.
Hence the H gh Court was right in holding that the Appellate
Asstt. Conmi ssioner did not find nor-was it necessary for
himto find that the respondents were owners of the tobacco
busi ness during the rel evant assessnment years. [90FH]

Income Tax O ficer, A-Ward Sitapur v. Mirlidhar Bhagwan Das
52 1. T.R 335 applied.

(ii)The "directions’ t hat the Appellate  Assistant
Conmi ssioner can give are those falling either under S
31(3) (b), (c) or (e) or S. 34(4). It is conceded by the
Appel lant that the direction given by the Appellate “Asstt.
Conmi ssi oner does not fall wthin any one of t hose
provi si ons. Hence it must be concluded that the “direction
given by the Appellate Asstt. Conmissioner is not one that
falls wthin the scope of the second proviso of S. 34(3).

[91- B]
(iii)The conclusion of the Tribunal as to the scope of
the Appellate Asstt. Conmi ssioner’s finding is not a

finding of fact but one relating to law, and the Hi gh Court
had power to interfere. [91-(

JUDGVMVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeals Nos. 337 to

345 of 1970.

Appeal s by special |eave fromthe judgnent and order dated
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August 7, 1968 of the Allahabad Hi gh Court in |.T. Reference
No. 712 of 1963.

N.D. Karkhanis, S. P. Nayar and R N. Sachthey, for the
appel | ant .

S.C. Manchanda, Uma Datta and P. C. Sharma, for the Res-
pondent .

The Judgrment of the Court was delivered by

HEGDE, J. These are appeals by Special |eave. Though as
many as four questions Wre referred by the Tribunal to the
Hi gh Court under Section 66(1) of the Indian Incone Tax Act
1922 (to be hereinafter referred to as "Me Act’), the only
guestion that was argued before us was question No. 2,
nanely :

"Whet her the Appellate Assistant Commissioner in dealing
with appeal s of the Association of persons con-

sisting of all the heirs of Zahur Bux could give a direction
under Section 34(3) to take action against the assessee ?"
The Hi gh Court answered that question in the negative and in
favour of the assessee.

The material facts lie within a narrow conpass. Two per-
sons by nane Allah Bux and Zahur Bux were carrying on busi-

ness at various places, including tobacco business at
Maur ani pur and they were assessed in the status of
Associ ation of persons. |In 1938 Allah Bux died leaving his
wi dow Begum Zaidi as his only heir. The said Begum

transferred her interest in favour of Zahur Bux. Thereafter
Zahur Bux becane the sol e owner of the business. Zahur Bux
gifted his business at Mauranipur'to his two  sons Mohd.
Shakoor and Mohd Bashir in 1942, Zahur Bux-died in 1948.
During the assessnent years 1945-46 to 1956-57, Mohd.
Shakoor and Mohd. Basir subnmitted their returns of . incone
in respect of the Mauranipur business. Following his
earlier decision the Incone Tax O ficer rejected that return
and proceeded to assess all the heirs of Zahur Bux as an
Associ ation of persons. He also took into consideration not
nerely the Mauranipur business but all the assets /left by
Zahur Bux. |n appeal the Appellate Assistant Comni ssioner
came to the conclusion that the assessee, nanely, the
Associ ation of persons consisting of all the heirs of Zahur
Bux, was not liable to be taxed in respect of the Maurani pur
busi ness. He cane to the conclusion that that business  had
been gifted to Mhd. Shakoor and Mhd. Bashir in 1948
itself. But he did not find that during the relevant
assessment years Mohd. Shakoor and Mohd. Bashir~ were
continuing that business in their own name; nor did he give
a finding in respect of any incone earned in this business
by Mohd. Shakoor and Mohd. Bashir in those years. On. the
basis of his finding that the assesse--the Association of
pet-sons consisting of all heirs of Zahur Bux-is not |iable
to be taxed in respect of the Mauranipur business;,  he set
aside the order of the Income Tax O ficer but directed him
to "assess the income fromvarious sources in the hands of
the respective Persons to whomthey arose, bearing in. mnd
the provisions of second proviso to subsection (3) of
Section 34 of the Indian Incone-Tax Act." Thereafter the
Income-tax O ficer issued notices to the respondents under
Section 34 (1) (a) of the Act. The Question for decision is
whet her those notices are barred by tinme. It is wurged on
behal f of the Revenue that in view of the second proviso to
Section 34(3) of the Act, the notices are not barred. The
Hi gh Court has rejected that contention

90

The first question that calls for decision is

"Whet her the Appell ate Assistant Conm ssioner had given any
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finding as contenplated by the proviso to Section 34(3);"
and the second question that arises for decision is

"Whet her the Appel |l ate Assistant Conm ssioner had given any
direction as contenplated under second proviso to Section
34(3) ?"

This Court in Incone-tax O ficer, A-Ward Sitapur v. Mirli-
dhar Bhagwan Das(1), ruled as to what exactly is the neaning
of the words "finding’ as well as 'direction’ in the second
proviso to Section 34(3). Dealing with the expression
"finding’, this Court ruled that it neant a finding
necessary for giving relief in respect of the assessnent for
the year in question. A finding therefore could only be
that which was necessary for the disposal of the appeal in
respect of an assessnent of a particular year. |In that case
the Appellate Assistant Conmi ssioner had come to a finding
that the disputed incone-did not arise or accrue in the
concerned assessnent year but-had arisen in the previous
year. The question for decision by this Court was whether
the finding, that the incone arose in the previous year is a
"finding’  wthin the nmeaning of second proviso to Section
34(3). This ~Court held that it is'not a finding falling
within the meaning of that proviso, though it was a matter
consi der ed in the -order~ of the Appel | ate Assi st ant
Comm ssioner. In other words this Court ruled that the only
"finding’ that can fall within the scope of second proviso
to Section 34(3) is a ’'findingg which is absol utely
necessary for the disposal of an appeal -and not other
i nci dental findings.

Let us apply that rule to the facts of the present case.
The finding of the Appell ate Assi'stant Commi ssioner that the
Associ ation of persons, consisting of all the heirs of Zahur

Bux is not liable in respect of the Maurani pur business, is
an essential finding; a finding which  was absol utely
necessary for the di sposal of the case. The further

finding that that business had benefited to Mhd. Shakoor
and Mohd. Bashir in the year 1942 is only in incidenta
finding and not a finding necessary for the disposal of the
appeal . further from that conclusion of the Appellate
Assistant Conmissioner it does —not follow that Mohd.
Shakoor and Mohd. Basbir continued to be the owners of the
Maur ani pur  business during the relevant assessnment years.
Hence we agree wth the High Court that the Appellate
Assi stant Conmm ssioner did not find nor was it necessary for
him to find that Mohd. Shakoor and Mbhd. Bashir were
owners of the Mauranipur business during the relevant
assessnent years.

(1)52 1. T. R 335.

91

Now, coming to the question of "direction’, in_ Mirlidhar-
Bhagwan Das case (supra) this Court, held that the Appellate
Assi stant Conmi ssioner can give, are those falling either
under, section 31 (3) (b), (c) or (e) or Section 31 (4).
M. Karkhanis concedes that the direction given by the
Appel | ate Assistant Comm ssioner does not fall wthin —any
one of the provisions nentioned above. Hence we nust
conclude that the direction given by the Appell ate Assistant
Comm ssioner is not one that falls within the scope of the
second proviso to Section 34(3).

From the above conclusions it follows that these appeals
must fail. But M. Karkhanis contended that the finding of
the Tribunal in this case that the finding given by the
Appel | ate Assistant Conmissioner at the earlier stage is a
findi ng necessary for the disposal of the case, is a finding
of fact and, therefore, the High Court could not have
interfered with that finding. In the first place, no such
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contention was taken up before the High Court or in the
Menorandum of Appeal. That apart, the conclusion of’ the

Tribunal -as to the scope of the Appellate Assistant Comm s-
sioner finding is not a finding of fact but one relating to
I aw.

In the result these appeals fail and they are dismssed
with, costs. One hearing fee.
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