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1. Leave granted.

2. Thi s appeal by grant of special leave is preferred by the
appel | ant agai nst the judgnment and decree of ‘the Hi gh Court of

Judi cature at Madras in Second Appeal No. 840 of 1994 whereby

the H gh Court had di sm ssed the second appeal and affirnmed the
judgrment of the first appellate court which in its turn had set

asi de the judgnment and decree of the trial court decreeing the suit
of the appell ant.

3. The core question which needs to be decided in this appea
is whether the High Court was justified in holdlng that the ex
parte decree passed in favour of Saroja and her nminor children
Sugant hamani and Ranmesh (Saroja bei ng Respondent No.3 in

this appeal) would operate as res(judicata in the subsequently
filed suit at the instance of the appellant against the respondents,
and out of which the present appeal arises.

4. Before dealing with the facts of the present case and before
examning the merits of the question raised before us, as noted

her ei nabove, let us first consider the general principles of res

j udi cata whi ch have been incorporated in Section 11 of the Code

of Civil Procedure [ for short "CPC'], which reads as follows:

"11. Res judicata. - No court shall try any suit or

issue in which the matter directly and substantially in

i ssue has been directly and substantially in issue in a

former suit between the sane parties, or between

parties under whomthey or any of themclaim

litigating under the sane title, in a Court conpetent

to try such subsequent suit or the suit in which such

i ssue has been subsequently raised, and has been

heard and finally decided by such Court."

We have carefully exam ned the provisions under Section

11 of the CPC. After a careful reading of the provisions under
Section 11 of the CPC, it is discernible that in order to constitute
res judicata, the follow ng conditions nust be satisfied \026

(i) There nust be two suits - one fornmer suit and
the ot her subsequent suit;
(ii) The Court which decided the fornmer suit nust

be conpetent to try the subsequent suit;

(iii) The matter directly and substantially in issue
must be the sanme either actually or constructively in
both the suits.
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(iv) The matter directly and substantially in issue in
the subsequent suit nust have been heard and finally

deci ded by the Court in the former suit;

(v) The parties to the suits or the parties under
whom t hey or any of themclaimnust be the sane in

both the suits;

(vi) The parties in both the suits nust have litigated
under the sane title.

We shall conme back to these conditions later.

5. Let us now narrate the facts leading to the filing of this
appeal . Suit No.233 of 1989 [for short the forner suit] was filed
on 19th April, 1989 by Saroja, respondent No. 3 herein and

her mnor children nanely Sugant hamani and Ranesh agai nst her
husband Kuppusany and his tenant in the District Minsif Court,
Mettur for declaration of title and pernmanent injunction in respect
of the property measuring 0.78.0 hectare situated in S.No. 56/5A,
Mar akottai Karaval I'i village, District Salem in the State of Tamil
Nadu (hereinafter referred to as the 'suit property’ ). The case
that was made out by respondent  No. 3 and her minor children in
the aforesaid suit was that the suit property having a 5 H P. notor
punp set and atiled house bearing D.No. 3/95 had fallen to the
share of respondent No. 3 and-her nminor son by an oral partition
in 1985. Wiile the former suit was pendi ng, Kuppusany, the
defendant in that suit and husband of the respondent No. 3 herein
sold the suit property to Saroja, the appellant herein by a

regi stered sal e deed dated 13th June, 1990 for a consideration of
Rs. 1,00,000/-. On 9th July, 1990, the Appellant filed a suit
being O S. No. 493/1990 [for short “the subsequent suit’] in the
District Munsif Court, Mettur for declaration of title and

per manent injunction alleging inter alia that she was the absolute
owner in possession of the suit property which was purchased by
her from Kuppusany by a regi stered deed of sale dated 13th June,
1990 and that she had been in continuous possession of the suit
property fromthe date of her purchase and the Patta, Chitta and
Adangal al so stood in her nanme. Respondent No. 3 filed her

witten statenent denying the material allegations nmade in the
plaint and alleging that the suit ‘property had fallen to her share
along with her minor son by an oral partition which, however,

was deni ed by the appellant. On 24th February, 1992, an ex parte
decree was passed in the former suit in favour of respondent No.

3 and her minor children. On 10th Novenber, 1993, the

subsequent suit filed by the appellant was also decreed. An

appeal preferred against this decision by respondent No. 3 was
allowed by the First Appellate Court thereby dismssing the suit
of the appellant. The Hi gh Court in second appeal confirmed the
judgrment of the First Appellate Court and thereby dism ssed the
second appeal. It is against this decision of the H gh Court that
this appeal on grant of special |eave has been filed.

6. In the suit filed against Kuppusany by respondent No. 3

and others, no appearance was caused by Kuppusany, although
service of notice was effected on him Wen the suit filed by
respondent No.3 was pending and the suit filed by the appell ant
was al so pendi ng before the District Minsif, Mettur, an
application was made at the instance of respondent No. 3 to

di spose of both the suits anal ogously which was opposed by the
appel l ant. The prayer for anal ogous hearing of the suits was
rejected by the Court. Wen both the suits were proceeding
separately, an ex parte decree, as noted herein above, was passed
in the fornmer suit filed against Kuppusanmy on 24th February,

1992 in which the right, title and interest in respect of the suit
property was declared in favour of respondent No. 3 and her

m nor children. It nmay be stated herein that no step was taken by
the appellant to inplead herself in the suit filed by respondent
No. 3 and her minor children agai nst Kuppusany, although the
appel | ant had purchased the suit property from Kuppusany. It
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may be further stated that no step was taken by Kuppusany, the
vendor of the appellant or by the appellant to set aside the ex
parte decree. That is to say, the ex parte decree passed in the
former suit had attained finality.

7. Keeping the aforesaid facts in our mnd, |let us now proceed
to deal with the question of res judicata as raised in this appeal. In
our view, the ex parte decree passed in the former suit during the
pendency of the subsequent suit of the appellant operates as

res judicata in the subsequent suit. It nmay be reiterated that the
appel l ant had alleged to have acquired title to the suit property by
purchase from Kuppusany who had lost his title, even if there be
any, by the ex parte decree passed in the former suit.

8. The | earned counsel for the appellant argued that the ex
parte decree passed in the former suit could not operate as res

judi cata because in order to constitute res judicata within the
meani ng of Section 11 of the CPC, the conditions as noted herein
earlier have to be satisfied, which on the admtted facts of this
case, were not satisfied. The | earned counsel for the appellant,
however, submtted that on the admtted facts of this case as

not ed herein earlier, at |least Conditions (iv), (v) and (vi) as
guoted herein earlier could not be said to have been sati sfied.

Thi s subm ssion of the learned counsel for the appellant was

hotly contested by the | earned counsel for the respondents. He
argued that all the conditions to constitute res judicata, as
guoted herein earlier, have been satisfied and therefore the ex
parte decree passed in the former suit would operate as res

judicata in the subsequent suit filed by the appellant. Having

exam ned the contentions rai sed by the | earned counsel for the
parties and having considered the admtted facts of the present

case and other materials on record, we are unable to agree with

the subm ssion of the | earned counsel for the appellant. In our
view, the ex parte decree passed in Suit No.233 of 1989 woul d
operate as res judicata in the subsequently filed suit of the
appel l ant as all the conditions indicated herein earlier were duly
satisfied in the present case. So far as the conditions nanmely (i),
(ii) and (iii) are concerned, no dispute can be raised or was raised
by the parties before us as the said conditions have been fully
satisfied in the facts of this case.

9. Let us, therefore, deal with Condition No. (iv) first which
says, "the matter directly and substantially in issue in the
subsequent suit nust have been heard and finally decided by the
Court in the former suit". Learned counsel for the appell ant

sought to argue that since the former suit was decided ex parte, it
could not be said that it was finally heard and decided by the

court and therefore, Condition (iv) was not-satisfied and the
principle of res judicata could not be applied and accordingly the
ex parte decree in the former suit would not operate as res

judicata in the subsequent suit. W are unable to agree with this
contention of the | earned counsel for the appellant. I'n'this case,
adm ttedly, sumons was duly served upon Kuppusany and

i nspite of such service of sumons, Kuppusany thought it fit not

to appear or to contest the suit filed against him Once an ex
parte decree is passed agai nst Kuppusany, in our view, the same
shoul d be taken as a final decision after hearing. It is well settled
that an ex parte decree is binding as a decree passed after contest
on the person agai nst whom such an ex parte decree has been

passed. It is equally well settled that an ex parte decree woul d be
so treated unless the party challenging the ex parte decree
satisfies the court that such an ex parte decree has been obtai ned
by fraud. Such being the position, we are unable to hold that
Condition No. (iv) was not satisfied and accordingly it cannot be
hel d that the principle of res judicata would not apply in the
present case. |In the present case, adnmittedly, the appellant in her
pl ai nt had not nade any case of fraud or collusion either against
Kuppusany or agai nst the respondents herein. It is true that when
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the subsequent suit was filed, the ex parte decree in the forner
suit had not been passed and, admittedly it was passed during the
pendency of the subsequent suit. But then it was open to the
appellant to file an anendnment of the plaint in the subsequent suit
by introducing a case of fraud or collusion and by chall enging the
ex parte decree on the ground of fraud al so although the ex parte
decree was passed during the pendency of the subsequent suit.

This, however, was not done by her. Therefore, in our view, since
the appellant coul d not nake out a case of fraud or collusion
chal | engi ng the transaction by which she had purchased the suit
property from Kuppusany in the nmanner indicated above or

since, even the ex parte decree was al so not chall enged on the
ground that Kuppusany and respondent No. 3 colluded anpbngst
thensel ves and out of such collusion, Kuppusany during the
pendency of the former suit sold out the suit property to the
appellant, it is not open to the court to hold that the said ex parte
decree woul d not operate as res judicata on the ground that the
transacti on between Kuppusanmy and the appellant in respect of

the suit property was a fraudulent one. In this connection

ref erence can be made to a decision of Madras High Court in the
case of Arukkani Ammal Vs. ~ Guruswany [The Law Weekly

Vol . 100 (1987) 707] which was-also relied on by the first
appel l ate court. The Madras Hi gh Court in that decision observed
as follows :-

"It is also difficult to appreciate the view taken by the

District Minsif that ex parte decree cannot be

considered to be "full decree on nerits’. A decree

which is passed ex parte is as good and effective as a

decree passed after contest. Before the ex parte

decree is passed, the court has to hold that the

avernents in the plaint and the claimin the suit have

been proved. It is, therefore, difficult to endorse the
observation made by the Principal District Mnsif

that such a decree cannot be considered to be a

decree passed on nerits. It is undoubtedly a decree

which is passed wi thout contest; but it is only after

the nerits of the claimof the plaintiff have been

proved to the satisfaction of the trial court, that an

occasi on to pass an ex parte decree can arise."

(Enphasi s supplied).

We are in full agreement with this view of the Madras Hi gh

Court holding that a decree which is passed ex parte is as good
and effective as a decree passed after contest. A simlar view has
al so been expressed by a Division Bench of the Al ahabad H gh
Court in the case of Bramhanand Rai Vs. Dy.-Director of
Consol i dation, Ghazipur [ AIR 1987 Al 100]. However, the

| earned counsel for the appellant relying on a decision of the
Madras Hi gh Court, nanely, A. S Mani (deceased) by L.Rs.

Thi runavukkarasu & Ors. Vs. Ms. Udipi Hari N was

represented by Partners & Ors. [1996 (1) Madras Law Journa

171] invited us to hold that the principle of res judi cata would
not apply as the forner suit was decided ex parte. Thi's decision
in our view, is distinguishable on facts. In that decision, the
observation that the ex parte decree shall not operate as res
judicata was nade on the basis that the earlier petition which was
filed for eviction against the tenants was di smi ssed only on
techni cal grounds, and after keeping this fact in nind only, the
Madras Hi gh Court held that the ex parte decree woul d not

operate as res judicata i nasnmuch as the petition was not heard and
finally decided as contenplated in Section 11 of the CPC
Therefore, in our view, since condition No. (iv), as noted herein
before, was satisfied, we hold that the principles of res judicata
woul d be applicable in the present case as held by the First
Appel l ate Court and also affirmed by the High Court.

10. Now |l et us deal with Condition No. (v) which says, "the
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parties to the suits or the parties under whomthey or any of them
claimnmust be the same in both the suits". It is true that the
appel l ant was not a party to the suit filed by respondent No. 3 and
ot hers agai nst Kuppusany from whom the appel |l ant had

purchased the property by a registered deed of sale. In the present
case, the appellant was litigating on the basis of the title acquired
by her from Kuppusany agai nst whom the ex parte decree was

passed in the former suit. Therefore, it would not be difficult for
us to hold that the appellant, who although was not a party to the
former suit, clainmed through Kuppusany in the suit subsequently

filed by her. In the case of Ishwardas Vs. The State of Madhya
Pradesh & Ors. [AIR 1979 SC 551], this Court held that in order

to sustain the plea of res judicata, it is not necessary that
all the parties to the two litigations nmust be common. All that is
necessary is that the issue should be between the sane parties or

bet ween parties under whomthey or any of them claint

(Enphasi s supplied). Therefore, Condition (v) is also satisfied.

11. Lastly, we deal with Condition No. (vi) which says, "the
parties in both the suits nust have litigated under the sanme title".
We have t'o enquire whether the parties in the subsequent suit

were litigating under the sane title for the purpose of deternining
whet her the ex parte decree passed in the forner suit would

operate as res judicata in the subsequent suit filed by the
appellant. In our view, this condition is also fully satisfied. In this
connection, we nay 'rely on a decision of this Court in the case of
Aanai mut hu Thevar (Dead) by LrsVs. Alagammal & Ors. [ JT

2005 (6) SC 333]. In that case the forner suit was jointly filed by
one Mut huswami as owner and nortgagor with the nortgagee in

respect of the suit property. The subsequent suit was filed by the
appel l ant in that appeal who had purchased the suit property from

Mut huswam . It was held by this Court that the appellant in that
appeal was litigating under the sanme title which Miuthuswanm had

in the suit property. In the background of such facts, this Court
held that since the issue of title of the suit property was directly
and substantially involved in the former suit, the suit filed by the
appel l ant in that appeal shall operate as res judicata, or at
| east, the suit was hit by the principle of constructive res judicata.
This being the position and in view of our discussions made

her ei nabove, we hold that by virtue of the ex parte decree passed

in the forner suit, the subsequent suit filed by the appellant is hit
by res judicata.

12. No ot her point was raised by the counsel for the parties.

The applicability of the doctrine of |lis pendens was al so not
agitated by the counsel for the appellant before the Hi gh Court.
Accordingly we need not go into the question regarding the
applicability of the doctrine of |lis pendens in the present case.

13. For the reasons aforesaid, we do not find any merit in this
appeal . The appeal is thus dism ssed. There will be no order as to
costs.




