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1. This appeal “is dirtected agai nst the order dated 26.10. 2006
passed by | earned Single Judge of the Punjab & Haryana High Court
whereby the | earned Single Judge held that the appellant- Som Lal was
hol ding the whole-tinme salaried office of a statutory body as he was
on the rolls of the Market Committee, Sirsa as Fireman on 29.6.2003
and he was disqualified fromcontesting the election as Sarpanch
Gram Panchayat, Village Dhobra on 29.6.2003. Therefore, he has been
rightly held to be disqualified by the Election Tribunal
Accordingly, the |l earned Single Judge upheld the order of the

El ection Tribunal whereby the election of the appellant was set

asi de. Aggrieved against this order dated 26.10.2006 passed by the

| ear ned Single Judge of the H gh Court of Punjab & Haryana the
present appeal was fil ed.

2. Brief facts which are necessary for disposal ‘of this appeal are
that the appellant contested the election of Sarpanch on 29.6.2003 of
Vil |l age Dhobara, Tehsil Pathankot, ‘and the appellant was el ected and
the opponent- Vijay Laxm |ost. Total votes polled -800; 411 votes
were polled in favour of the appellant- SomLal; 376 votes were
polled in favour of Vijay Laxm and 13 votes were cancel |l ed. Hence,
the appell ant was declared el ected. The election of the appellant
was chal | enged by the respondent- Vijay Laxm by filing an el ection
petition. The main ground taken by the respondent was that the

appel  ant was working as a Fireman in the Haryana State Agricultura
Marketing Board and he was posted at Sirsa. Therefore, he was
disqualified fromcontesting the election as he was hol ding the
office of profit. The plea of the appellant was that he was an

enpl oyee of the Haryana State Agricultural Mrketing Board but he had
left the job about 7-8 years prior to the conduct of the election
Therefore, he did not suffer fromany disqualification. The
respondent contended before the Election Tribunal that as per Section
208 (1)(g) of the Punjab Panchayati Raj Act, 1994 (Punjab Act 9 of
1994) [hereinafter to be referred to as "the Punjab Act 9 of 1994"],a
person who is a whole-tinme salaried enployee of any | ocal authority,
Statutory Corporation or Board or a Co-operative Society registered
under the Punjab Co-operative Societies Act, 1961 or of the State
CGovernment or the Central Government, is disqualified for being
chosen as and for being a nenber of a Panchayat and since the

appel  ant was an enpl oyee of the Market Committee, therefore, he was
di squalified. As against this, it was contended by the appell ant

that Section 11 of the Punjab State El ection Conm ssion Act, 1994(
Punjab Act 19 of 1994)[ hereinafter to be referred to as "the Punjab
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Act No.19 of 1994] which came into force with effect from 19th
Septenber, 1994 after the Punjab Act 9 of 1994 which cane into force
with effect from 21.4.1994, which deals with disqualification, says
that a person shall be disqualified for being chosen as and for being
a nmenber of a Panchayat or a Municipality if he holds an office of
profit under a Panchayat or a Municipality; or he holds an office of
profit under the Governnent of India or any State Governnent and not
for holding office of profit under |ocal authority and being a nenber
of the Marketing Board. Therefore, as per Section 11 of the Act of 19
of 1994 an incunbent is not disqualified to contest the el ection. The
El ection Tribunal after recordi ng necessary evidence found that the
appel | ant was an enpl oyee of the Haryana State Agricul tural Marketing
Board, Sirsa and therefore, he was disqualified fromcontesting the
el ection for Sarpanch, G am Panchayat of village Dhobra. Hence, the
El ection Tribunal by order dated 13.12.2004 set aside the election of
the appellant before us and allowed the election petition of the
respondent- Vijay Laxm and declared her as elected to the Ofice of
Sar panch. Aggri eved agai nst this order the appellant filed an appea
before the H gh Court of Punjab & Haryana. Since there was a conflict
bet ween tthe two provisions, learned Single Judge referred the matter
to the Division Bench for adjudicating the followi ng question of |aw
"  Whet her el ection of Sarpanch/ Menber of a G am
Panchayat can be set aside on the basis of
di squal i ficati ons contenpl ated under section 208 of
the Punjab Panchayati’ Raj Act, 1994 or it can be set
aside only on the basis of disqualifications
enunerated in Section 11 of the Punjab State Election
Conmi ssi on Act, 1994?"

Learned Division Bench answered the question by order dated 22.1.2006
in this very case which reads as fol lows:
" In view of what has been di scussed above,
we hold that a person shall be disqualified for
bei ng chosen and for being a nenber of a Panchayat
if, he incurs any of the disqualifications enlisted
in Section 208 of the Punjab Panchayati Raj Act,
1994 and/or section 11 of the Punjab State Election
Conmi ssion Act, 1994."

3. Now, the quest|on before us is whether the
di squalifications enunerated in Section 208 of the Act 9 of 1994
shal | prevail or the disqualifications mentionedin Section 11 of the
Act 19 of 1994. Both the provisions are quoted bel ow for the sake of
conveni ence.
" 208. Disqualification for Menbership. (1) A
person shall be disqualified for being chosen as
and for being a nenber of a Panchayat if, -
(a) he is so disqualified by or under any |law for the
time being in force for the purposes of elections
to the Legislature of the State :
Provi ded that no person shall be disqualified on
the ground that he is less than twenty-five years
of age, if he has attained the age of twenty-one
years;
(b) has been found guilty of any corrupt practice in any
el ection of a Gram Panchayat, Panchayat Samiti or
Zilla Parishad
(c) has been convicted of any offence invol ving noral
turpitude or an offence inplying of any defect of a
Sar panch or Panch or Gram Panchayat or nenber of a
Panchayat Samiti or Zila Parishad, unless a period
of five years has el apsed since his conviction; or
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(d) has been convicted of an election offence; or

(e) has been ordered to give security for good behavi our
under section 110 of the Code of Crimna

Procedure, 1973; or

(f) has been notified as disqualified for appointment as
public servant except on nedi cal grounds; or
(9) is a whole-tine salaried enployee of any |oca

authority, Statutory Corporation or Board or a Co-
operative Society regi stered under the Punjab Co-
operative Societies Act,1961, or of the State
CGovernment or the Central Governnent; or

(h) is registered as a habitual offender

XX XX XX

11. Disqualifications for nenbership of a Panchayat
or a Municipality.- A person shall be disqualified
for being chosen as, and for being a nenber of a
Panchayat or a Municipality,-

(a) if he is'not acitizen of India, or has
voluntarily acquired the citizenship of a foreign
State, or is under any acknow edgenent of

al | egi ance or -adherence toa foreign State; or

(b) if he is of unsound mind and stands so

decl ared by a competent court; or

) if he is an undi scharged insolvent; or

(d) if he has, 'in proceedings for questioning the

validity or regularity of an election, been found
guilty of any corrupt practice; or

(e) if he has been found guilty of any of fence
puni shabl e under Section 153A or Section 171E or
section 171F or section 376 of section 376A of
section 376B or section 376C or section 376D or
section 498A or section 505 of the Indian Pena
Code, 1960 or any of fence puni shabl e under Chapt er

X1l of this Act unless a period of six years has

el apsed since the date of such conviction; or

(f) if he holds an office of profit under a Panchayat
or a Municipality; or

(9) if he holds an office of profit under the
CGovernment of India or any State Governnent; or

(h) XX XX xX"

Both the provisions bearing on the subject have been quoted and the
di squalifications given in both the provisions nake it clear that so
far as Act 9 of 1994 is concerned, there any person holding office
of profit under the local authority, statutory corporation or Board
or a Co-operative society or under the State Government or the
Central Covernment has been disqualified whereas under Section 11/(f)
& (g) of Act 19 of 1994, a person shall be disqualified for being
chosen as and for being a nmenber of a Panchayat or a Municipality if
he holds an office of profit under a Panchayat or a Minicipality; or
under the Governnment of India or any State Governnent. Therefore, it
is to be seen whether this disqualification which has come into force
under the Act 19 of 1994 i.e. on 19.9.1994 will prevail or the
earlier disqualifications as prescribed in Section 208 of Act 9 of
1994 will prevail. |In this connection, the inportant provisions
whi ch have substantial bearing on the subject are Sections 142 and
143 of the Act 19 of 1994 are relevant which read as under

" 142. Over-riding effect.- The provisions of
this Act shall have over-riding effect
notw t hstandi ng anything inconsistent therewith
contained in any other law for the tinme being in
force relating to the conduct of elections to the
Panchayats or Municipalities or any incidenta
matter thereto.
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143. Repeal and savings.- The provisions of
any State Law corresponding to the provisions of
this Act are hereby repeal ed:

Provi ded that such repeal shall not attect-
(a) the previous operation of the correspondi ng
provisions of any State Law so repeal ed or anything
duly done or suffered thereunder; or
(b) any right, privilege, obligation or liability
occurred, accrued or incurred under the
correspondi ng provi sions of any State Law so
repeal ed; or
(c) any penalty, forfeiture or punishnent incurred in
respect of any offence conmtted agai nst the
correspondi ng provi sions of any State Law so
repeal ed; or
(d) any | egal proceedings, investigation or remedy in
respect of any such right, privilege, obligation,
liability, penalty, forfeiture or punishment as
af oresai d, and any such | egal proceedings,
i nvestigation or renmedy may be instituted or
continued or enforced and any such penalty,
forfeiture or puni shment may be inposed as if this
Act had not been passed.
(2) Not wi t hst andi ng such repeal, anything done or
any action taken under the correspondi ng provisions
of any State Law so repeal ed (including any
notification, order, notice issued, application
made or perm ssion granted, if any) which is not
inconsistent with the provisions-of this Act, shal
be deened to have been done ortaken under the
correspondi ng provisions of this Act, as if this
Act was in force at the tine, such thing was so
done or action so taken and shall continue to be in
force unless and until superseded by anything done
or any action taken under this Act."

4, Lear ned counsel for the appellant submitted before us that
when disqualifications have been prescribed in both the Acts i.e. Act
9 of 1994 and Act 19 of 1994 and the Act 19 of 1994 bei ng subsequent
in point of time would prevail specially when there is section 142
whi ch has laid down the over-riding effect notw thstandi ng- anyt hi ng
contained in any other law which is inconsistent with this Act shal
prevail and simlarly, in Section 143 it clearly contenpl ates that
all other provisions of State | aw corresponding to the provisions of
this Act shall stand repealed, save to the extent that the
provi si ons which are not inconsistent with this Act.” Therefore, in
vi ew of Sections 142 and 143 of the Act 19 of 1994, the over-riding
ef fect of the subsequent legislation is that the legislature inits
wi sdom while enacted the Act 19 of 1994 which has cone/'into force
with effect from 19.9.1994 nuch after the Act 9 of 1994, intended
that this provision shall prevail especially when it has the over-
riding effect and the repeal is specific. Therefore, the clear
intention of the |legislature should be given effect to. In support
of his contention, |earned counsel for the appellant invited our
attention to the decision of this Court in Hyderabad Chemical and
Phar maceutical Wrks Ltd. etc. v. State of Andhra Pradesh & O's.
([1964] 7 S.C R 376) and in Ratan Lal Adukia v. Union of India
[(1989) 3 sCC 537].

5. As against this, M.P.S Patwalia, |earned senior counse
for the respondents subnitted that there is no express repeal but it
is only by inplication and submitted that both the Acts can be read

har moni ously and in support of his contention, invited our attention

to the follow ng decisions of this Court.
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i (2003) 12 scC 274
Ki shor ebhai Khanmanchand CGoyal v
State of CGujarat & Anr.

ii. 1989 Supp. (1) SCC 589
Jugal Kishore v.
State of Maharashtra & O's.

Pii. (1986) 2 SCC 209
Mary Roy & O's. V.
State of Kerala & Os.

iv. (1980) 4 SCC 435

M's. Jain Ink Manufacturing Conpany v. Life

I nsurance Corporation of India & Anr.

V. (1969) 3 SCC 801

Vi . Principles of Statutory Interpretation [11th Edn

2008]

By Justice G P.Singh (Chapter 7, Synopsis 4 at page

637- 639)

6 Both the Acts i.e. Act 9 of 1994 and Act 19 of 1994 cane

into being in view of seventy-third amendnent and seventy-fourth
amendnment of the Constitution of India to provide nore teeth to |oca
sel f governnent. By this amendnent under Part |X of the
Constitution, Article 243 was anmended. Likewi'se by inserting Part

| XA, Municipalities were also strengthened. Self-governance were
given to the |l ocal bodies. As a result of these seventy-third and
seventy-fourth amendnents, The Punjab Panchayati Raj Act, 1994(Punjab
Act 9 of 1994) and the Punjab State El ection Commi ssion Act, 1994
(Punjab Act No. 19 of 1994) were enacted. The preanbl e of The Punjab
Panchayati Raj Act, 1994 ( Punjab Act 9 of 1994) reads as under

" Whereas it is expedient to replace the
present enactnents by a conprehensive new enact nent
to establish a three-tier Panchayati Raj systemin
the State of Punjab with el ected bodies at the
village, Block and District levels, in keeping with
the provisions of the Constitution (Seventy-third
Amendnent) Act, 1992 for greater participation of
the people and nore effective inplenmentation of
rural devel opment and Panchayati Raj system

Li kewi se the Punjab State El ection Comm ssion Act, 1994 was enacted
and the preanbl e reads as under:

" An Act to provide for the constitution of
the State El ection Conm ssion and for vesting the
superintendence, direction and control of the
preparation of election rolls for, and the conduct of
all elections to the Panchayats and Municipalities in
the State of Punjab, in the State El ecti on Conmi ssion,
and to provide for all matters relating to, or
ancillary or in connection with the elections to the
Panchayats and Municipalities, in terms of the
provisions of Parts I X and | X-A of the Constitution of
I ndia."

This is also a fact that the Act 9 of 1994 cane into effect on
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21.4.1994 and the Act 19 of 1994 cane into effect on 19.9.1994. Act
19 of 1994 is definitely later in point of tinme and here under
Section 11 (f) & (g) the disqualifications have been prescri bed.
Though similar disqualifications existed under Section 208 of the
Act of 9 of 1994 but subsequently the legislature in its w sdom has
reduced the disqualifications and confined only to the area that one
shoul d not hold office of profit under a Panchayat or a Municipality
or under the CGovernnent of India or any State Governnent. Thus, the
legislature in its wi sdom has not considered it proper to continue
with the disqualification of being an enployee of any |oca

authority, Statutory Corporation or Board or a Co-operative Society.
Had that been the intention of the |egislature then perhaps they
woul d have specifically provided the disqualifications under Section
11 of the Act 19 of 1994. Section 11 clearly says that a person shal
be disqualified for being chosen as, and for being a nenber of a
Panchayat or a Municipality if he holds an office of profit under a
Panchayat or a Municipality; or-if he holds an office of profit under
the CGovernment of India or any State Government; whereas Section 208
(g) says a person shall be disqualified for being chosen as, and for
bei ng a nmenber of a Panchayat or a Municipality if he is a whole-tine
sal ari ed enployee of any local authority, Statutory Corporation or
Board or a Co-operative Society registered under the Punjab Co-
operative Societies Act, 1961, or of the State Governnment or the
Central Covernment. But in the subsequent Act 19 of 1994 the area of
di squalification has been narrowed down. @ Since the Act 19 of 1994 is
subsequent in point of time and it al so-has the provisions of
Sections 142 and 143 which clearly contenplate that it shall have the
conplete over-riding effect, reading of Section 142 makes it clear
that the legislature were aware of the earlier disqualification and
subsequently they have inserted the disqualifications under sub-
sections (f) & (g) of Section 11 so far as the office of profit is
concerned and provided over-riding effect and have clearly laid down
that notwi t hstandi ng anyt hing i nconsistent therewith contained in any
other law for the tine being in force relating to the conduct of

el ections to the Panchayats or Minicipalities or any incidenta

matter thereto shall stand repeal ed: Therefore, the mandate of the

| egi sl ature appears on the face of it very clear and they have saved
the actions under Section 143 to the extent that any other |aw which
is inconsistent with this |law shall stand repealed and only that
action taken under the correspondi ng provisions of any State | aw
which were in force at that time, those actions shall only be saved
and not otherw se. Therefore, the saving clause is very limted if
any action has been taken under the earlier |egislation before com ng
into force of Act 19 of 1994, those actions would be saved after
the comng into force of Act 19 of 1994. The nandate of |egislature
is categorically clear in view of Sections 142 and 143 and it admts
of no two opinion in the matter. The courts should be very slowto
interfere with the mandates of the |egislature unless there are
conpel ling reasons for doing so. In the present case, the clear
mandat e of the |egislature was that anything which i's inconsistent
with the Act 19 of 1994 shall be deened to have been repeal ed | eaves
no roomfor us to take a contrary view of the matter. Wth respect we
cannot agree with the view taken by the Division Bench of the Hi gh
Court that both the provisions can be read harnoni ously i.e. Section
11 of Act 19 of 1994 read with Section 208 of Act 9 of 1994 but we
regret it cannot be. Harnoni ous reading of both the provisions wll
be limted to the extent of Section 11 of the Act 19 of 1994. When
Section 11 of Act 19 of 1994 clearly contenpl ates that these are the
only disqualifications nentioned in sub-sections (f) & (g), which are
al ready present in Section 208 of Act 9 of 1994, beyond that it
cannot be read. If Section 208 of Act 9 of 1994 |ays down further

di squalifications then those disqualifications will run counter to
the disqualifications as nentioned in Section 11 of Act 19 of 1994.

If Section 208 of Act 9 of 1994 is inconsistent to the extent of
Section 11 of Act 19 of 1994, then to this extent the provisions of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 7 of 10

Section 208 of Act 9 of 1994 cannot be read. Since there are only
four disqualifications nmentioned in Section 11 of Act 19 of 1994, the
rest of the disqualifications cannot be inported by inplication of
the Act 9 of 1994. M. Patwalia, |earned senior counsel for the
respondents tried to persuade us that the theory of not expressly
repeal ed by inplication should be read into but we regret, it cannot
be. The intention of the legislature is clear and there is no reason
why the intention of the |legislature be not given effect to. In
fact the Division Bench of the Punjab & Haryana H gh Court hel d that
Section 11 should be read with Section 208; that neans Section 208
can survive to the extent that it is consistent with Section 11 of
Act 19 of 1994. Rest part of section 208 i.e. a person who is holding
of fice of profit under local authority, Statutory Corporation, Board
or Co-operative Society will not be disqualified. Therefore, if a
person holds an office of profit under the local authority, Statutory
Cor poration or Board or a Co-operative Society cannot by inplication
be said to be a person disqualified under the Act. These provisions
can be read harnoniously to the extent that if a person is holding
of fi ce under the Panchayat or a Miunicipality, or under the Governnent
of India ‘orany State Governnent, to that extent it will be deened to
be office of profit. If he holds an office of profit under any other
organi zation, like local authority, Statutory Corporation or Board or
a Co-operative Society, that will not be office of profit so as to

di squalify himto be chosen as and for being a nmenber of a Panchayat.

7. M. Patwal ia, |earned senior counsel for the respondents

invited our attention to Chapter VII at pg.637 of the Principles of

Statutory Interpretation (11th Edn.2008) by Justice G P.Singh, which

reads as under :
" The use of any particular formof words is

not necessary to bring about an express repeal. A

that is necessary is that the words used show an

intention to abrogate the Act or provision in

question. The usual formis to use the words’ is or

are hereby repealed and to nentionthe Acts sought

to be repealed in the repealing section or to

cat al ogue themin a Schedul e. The use of words

shal | cease to have effect’, is also not uncomon.

Wen the object is to repeal only a portion of an

Act words 'shall be omitted are normally used. The

| egi slative practice in India shows that "onission

of a provision is treated as anendnent which

signifies deletion of that provision and i s not

different fromrepeal. It has been held that "there

is no real distinction between repeal and an

amendment." It has also been held that" where a

provision of an Act is omtted by an Act and the said

Act sinmultaneously re-enacts a new provision which

substantially covers the field occupied by the repeal ed

provision with certain nodification, in that event ‘such

re-enactnent is regarded having force continuously

and the nodification or changes are treated as

amendment coming into force with effect fromthe date

of enforcenent of re-enacted provision."

Simlarly, our attention was invited to a paragraph at page 639.
There it has been observed as foll ows:

" The Legi sl ature sonetinmes does not enunerate the
Acts sought to be repealed, and only says that " al
provi sions inconsistent with this Act" are hereby
repeal ed. Wth respect to such a repealing provision

it has been said that it merely substitutes for the
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uncertainty of the general |aw an express provision
of equal uncertainty; and in determ ning whether a
particular earlier provision is repealed by such a
repeal i ng provision on the ground of inconsistency
with it, the same provisions which are application in
determ ning a question of inplied repeal have to be
applied."

At page 640, under the heading Inplied repeal it has been observed
as follows:

" There is a presunption against a repeal by
implication; and the reason of this rule is based on
the theory that the Legislature while enacting a |aw
has a conpl ete knowl edge of the existing |aws on the
sane subject-matter, and therefore, when it does not
provi de a repealing provision, it gives out an
intention not to repeal the existing |egislation

When the new Act contains a repealing section
mentioni ng the Acts which it expressly repeals, the
presunption against inplied repeal of other laws is
further strengthened on the principle expressio unius est
exclusion alterius. ‘Further, the presunption wll be
conparatively strong in case of virtually

cont enpor aneous Acts. The conti nuance of existing

| egislation, in the absence of an express provision
of repeal, being presunmed, the burdento show that
there has been a repeal by inplication lies on the
party asserting the sane. The presunption is,
however, rebutted and a repeal is inferred by
necessary inplication when the provisions of the

| ater Act are so inconsistent with or repugnant to
the provisions of the earlier Act " that the two
cannot stand together"."

As already nentioned above it is very clear that Section 142 clearly
contenpl ates that the earlier |aws which are inconsistent with the
Act shall stand repealed and it is saved to the linited extent as
provi ded under Section 143. Therefore, if both the provisions i.e.
Section 208 of Act 9 of 1994 and Section 11 of Act 19 of 1994 can be
read harnoni ously to show that the disqualifications which are
nmentioned for holding office of profit are that an incunbent should
not be an enpl oyee or a salaried person under the Panchayat, or under
Muni ci pality, or under the State Governnent; or the Centra
CGovernment. To this extent there is identity between the two
provisions and no other disqualifications have been saved and it has
been subsequently repealed and it is nore than apparent from Sections
142 and 143 of the Act 19 of 1994.

8. In Ratan Lal Adukia v. Union of India [(1989) 3 SCC 537] it
has been held as foll ows:
" The doctrine of inplied repeal is based on
the postulate that the legislature which is
presuned to know the existing state of the law did
not intend to create any confusion by retaining
conflicting provisions. Courts in applying this
doctrine are supposed nerely to give effect to the
| egislative intent by exam ning the object and
scope of the two enactnents. But in a conceivable
case, the very existence of two provisions nmay by
itself, and without nore, lead to an inference of
mutual irreconcilability if the later set of
provisions is by itself a conplete code with
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respect to the same matter. In such a case the
actual detailed conparison of the two sets of

provi sions may not be necessary. It is a matter of
| egislative intent that the two sets of provisions
were not expected to be applied sinultaneously."”

9 In Hyderabad Chem cal and Pharmaceutical Wrks Ltd. etc.

Siate of Andhra Pradesh & Ors. ([1964] 7 S.C.R 376), it was held as
fol | ows:

" By virtue of Entry 84 List | of the VIl Schedul e
to the Constitution no charge could be |evied on
the manuf acture of nedicinal preparations except by
the Union of India and since the 1955 Act is a |aw
made ot herw se by Parlianment w thin the neaning of
Art. 277 the duties and other charges which used to
be levied by the State .in connection with
medi ci nal preparations could no longer be |evied by
it. Further the effect of s.21 of the Act is that
so far as the Hyderabad Act applied to the use of

al cohol in the nmanufacture of nedicinal and toil et
preparations, the Hyderabad Act must be deened to
have been repeal ed."

Therefore, it clearly transpires that by virtue of subsequent
amendnment of the | aw nmade by the Parlianment, the Hyderabad Act
automatically stood repealed. Simlaris the position here also that
t he subsequent Act 19 of 1994 which has cone at later point of tinme,
repeal s the provisions of the Act' 9 of 1994 so far as it is

i nconsistent with the Act 19 of 1994.

10. As against this, |earned senior counsel for the
respondents, invited our attention to a decision of this Court in
Muni ci pal Corporation of Delhi v. Shiv Shankar [ 1971 (1) SCC 442]
wherein it has been held as follows:

" As the Legislature nust be presuned in
def erence of the rule of law to intend to enact
consi stent and harnoni ous body of |aws, a
subsequent | egislation may not be too readily
presuned to effectuate a repeal of existing
statutory laws in the absence of express or at
| east cl ear and unanbi guous indication to that
effect."”

But in the present case, the intention of the Legislature is nore
than apparent that the existing | egislation as subsequently held
under Section 142 of the Act 19 of 1994 that this Act will have over-
riding effect on all other laws in the State and |ikew se, under
Section 143 there is repeal. Therefore, there is no question of
anbiguity in the matter of intention of the legislature as it is very
cl ear.

11. I n Ki shorebhai Khamanchand Goyal v. State of Gujarat &
Anr.[ (2003) 12 SCC 274] their Lordships held as foll ows:

" There is a presunption agai nst repeal by
implication. The reason is that the legislature while
enacting a law is presuned to have conpl ete know edge
of the existing |laws on the sane subject-matter, and
therefore, when it does not provide a repealing
provision the intention is clear not to repeal the
exi sting |egislation. Besides when the new Act
contains a repealing section nentioning the Acts
which it expressly repeals, the presunption against
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implied repeal of other laws is further strengthened
on the principle of expressio unius (personae vel rei) est exclusion alterius.(
The express intention of one person or thing is the
exclusion of another.) The continuance of existing

| egislation, in the absence of an express provision
of repeal being presumed, the burden to show t hat
there has been repeal by inplication lies on the
party asserting the same. The presunption is,
however, rebutted and a repeal is inferred by
necessary inplication when the provisions of the

| ater Act are so inconsistent with or repugnant to
the provisions of the earlier Act that the two cannot
stand together. But, if the two can be read together
and sone application can be nade of the words in the

earlier Act, a repeal wi'll not be inferred. The
necessary questions to be asked are:

(1) Whet her there is direct-conflict bet ween t he
two provisions.

(2) Whet her thelegislature intended to | ay down an

exhaustive Code in respect of the subject-matter
repl aci ng - the earlier |aw
(3) Whet her the two | aws occupy the sane field."

As already nentioned there is no necessary inplication. In this
case, the intention of 'the legislature is nore than apparent.

12. Lear ned counsel for the appellant has tried to submit that
in fact the incunbent was virtually not holding the office of profit
as he ceased to be an enpl oyee for the last 8-9 years. W do not
want to go into this controversy as we have already deci ded the
qguestion of law involved in the present case that a salaried enpl oyee
of any local authority, statutory corporation or Board or a Co-
operative Society can not be held to have held the office of profit
under Section 11 of the Act 19 of 1994. Therefore, we need not to go
into the factual controversy. M: P.S.Patwalia, |earned senior

counsel for the respondents tried to persuade us that we should | ook
to the scope of both the Acts. The disqualifications are only
mentioned in Section 208 of the Act 9 of 1994 and  the intention of
the legislature is very clear and Section 11 of the Act of 1994 bei ng
in later point of time stating therein what are the

di squalifications, therefore, the disqualifications nmentioned in
Section 11 of the Act 19 of 1994 will prevail and not the

di squalifications mentioned in Section 208 of Act 9 of 1994. The

di squalifications nmentioned in Section 208 which are consistent with
Section 11 of Act 19 of 1994 can only survive and not ot her

di squal i ficati ons.

13. As a result of our above discussions, we are opinion that the

vi ew taken by the |l earned Single Judge on the basis of the judgnent
of the Division Bench of the Hi gh Court of Punjab and Haryana cannot
be sustained. Consequently, we allow this appeal, set aside the
judgrment and order of the |earned Single Judge and hold that the
appel l ant while serving in the Marketing Conmittee cannot be held to
be holding the office of profit. There would be no order as to costs.




