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ACT:

Del egated Legislation--Ceiling on |and fixed--Exenption of
efficiently managed farms--Part of rul e going beyond rule-
maki ng power--Not  severabl e--Wole rule wultra vires--The
PEPSU Tenancy and Agricul tural Lands Act, 1955 (Pepsu 13 of
1955), as anended by Act XV of 1956, ss. 32A, 32k--Rules,
1958, r.31.

HEADNOTE

The PEPSU Tenancy and Agricul tural Lands Act was enacted in
March, 1955. It was anended in Cctober, 1956, and Chs. |V-
A and |1 V-B were added. Chapter I'V-A provides for ceiling on
land and s. 32-A in that chapter fixes the permissible [imt
of land which could be owned or held by any person ag;
| andl ord or tenant under his personal cultivation. Secti-on
32K provides for exenption of efficiently nmanaged farns
consi sting of conpact blocks on which heavy investnent or
per manent structural inprovenments had been nade, and whose

break-up was likely to lead to a fall in production. Rul es
were franmed in March, 1958, to carry out the purposes of the
Act . Rul e 31 | ays down the procedure how the exenption of
efficiently managed farnms was to be determ ned. Sub-rul e

(2) provides that the PEPSU Land Commi ssion, which was to be
appointed to advise the State Governnent with regard to the
exenption of |lands fromthe

427

ceiling in accordance with the provisions of s. 32K '\ shal
assign marks in the manner provided in sub-r. (4) in order
to decide whether a farmwas efficiently managed or not, and
whether it consisted of conpact blocks on which heavy
i nvestment or permanent structural inmprovenents had been

made and whose break-up was likely to lead to a fall in
producti on. Farms were classified as Class A, Cass B and
Class C farmns. Class Afarmwas to be deemed to be an

efficiently managed farnms$ 50% of the area of a farm of
Class B was to be deened to be an efficiently nanaged farm
and no area under a farmof Cass Cwas to be deened to be
an efficiently nmanaged farm

In wit petitions filed in this court, the petitioners did
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not challenge the constitutionality of Chs. |IV-A and 1V.B,
but they challenged the constitutionality of r. 31. Thei r
contention was that the Conmi ssion when enquiring into their
cl ai m of exenption under s. 32K(1)(iv) of the Act was bound
to follow the requirenents of r. 31 in addition to the
fulfillment of the conditions laid down in s 32K(1)(iv).
The Petitioners contended that the standards of vyields
prescribed in Schedule C wunder r. 31 were arbitrary,

obnoxi ous, unr eason. abl e, hypot heti cal , conpl etely
unrealistic and wunattainable in any nmodern farm and were
repugnant to the provisions of the Act. The system of

mar ki ng evol ved under r. 31 was conpletely alien and foreign
to the Act. Rule 31 went beyond the power conferred on the
State Governnment under s. 32K and was ultra vires the Act.

The rule was a colourable piece of legislation and the
object of framing it was to defeat the purpose of the Act so
that no exenption may be granted although the |egislature
intended to grant exenption to efficiently managed farns.

The rule fettered the judgnent. and discretion of the
Comm ssi.on whi ch coul d not be done under the Act.

Hel d, that, Chs. |V.A was a neasure of land reformand was
intended to provide for equitable distribution of land and
with that object s. 32-A provided for <ceiling on |I|and
hol ding by an individual. Before a farm could claim
exenption fromthe ceiling fixed ins. 32-A it had to be
proved that the farmwas efficiently managed, it consisted
of compact bl ocks, heavy investnment or permanent structural

i mprovenents had been nmade on it and its break-up was |ikely
to lead to fall in production. ~The first three conditions
were concerned wth the efficiency of the  farm and the
fourth with the yield fromthe farm

428
The Act contenplates the fram ng of rules to give aobjective
gui dance to the Conmission in carrying out its duties. In

evolving the marking systemas provided in r. 31, the
discretion of the Conmmssion was not fettered and its
i ndependence was not nmade illusory. So long as the ' nmarking
system took into account what was required under s. 32K(1)
(iv), that did not go beyond what was contenplated by the
| egi sl ature. Schedule C did not. fix an unatt ai nabl e
standard and was not a nmal afi de exerci se of the power to
frame rules with the object of defeating the intention of
the legislature. The standards of yields were not too high
or unattai nabl e.

The creation of Class B farns under r. 31(2) was beyond the
provisions of s. 32K, and hence nust be field to be ultra
vires that section. The creation of Class B farms was so
integrated with the whole of Rule 31 that it was. not
possible to excise Class B farns only fromthat rule and
| eave the rest of the rule unaffected; therefore the /whole
of r. 31 along with Schedul es B and C nust be struck down as
ultra vires the provisions of the Act, particularly s. 32-K
There was nothing in the Act to show that once an
efficiently nanaged farm was taken out of the provisions  of
s. 32-A on the advice of the Commission, the State Govern-
nment could, later on, cancel the exenption and apply s. 32-A
to it, and, hence, r. 31 (3) nust be struck down as ultra
vires the Act.

The proviso to r. 31(4)(b) inasmuch as it obliged the
Conmi ssion to apply Schedul e C on a mat hemati cal basis, nust
be struck down as going beyond the rule-making power
conferred under the Act. The Commission had to take into
account the quality of the land, natural calanities, and the
rotation of crops while determning the yield fromland.
Rul e 31 nust therefore be struck down as a whol e.
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JUDGVENT:

ORI G NAL JURI SDI CTION -Petitions Nos. 261 and 365 of 1961
Petitions wunder Art. 32 of the Constitution of India for
enforcenent of Fundanental Rights.

C. K. Daphtary, Solicitor-General of India K P

Bhandari and B. Copal akrishnan, for the petitioners (in
Petn. No. 261/61).
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K. L. CGoshin and K L. Mehta, for the petitioners (in
Petn. No. 365 of 61).

S. M Sikri, Advocate-Ceneral for the State of The Punjab
N. S. Bindra and P. D. Menon, for the respondents.

1962. July 27. The Judgnment of the Court was delivered by
WANCHOO J.-These two petitions raise a question as to the
validiy and constitutionality of r. 31 framed under the
Pepsu ' Tenancy and Agricultural Lands Act (Act No. 13 of
1955) as amended by Pepsu Act No. 15 of 1956, (hereinafter
referred to as the Act) and will be dealt wth together
The attack on the rule'is practically simlar in the two
petitions and therefore we shall only give the facts in
Petition No. 261 to understand the nature of the attack
The petitioners in Petition No. 261 are |andowners in
village Dhano Majra, District Patiala, in the State of
Punj ab. They are running an agricultural farm on a
mechani sed scale ‘and the area of the farm neasures 421
acres. This area is a conpact block of land and it is said
t hat some part of the area is potentially of hi gh
productivity whereas other area is of inferior quality and
| ess productive capacity by reason of the presence of
al kal ine patches of soil therein. The land was originally
scrub jungle and was uneven and extensive reclamation was
carried on by the petitioners at heavy cost. They spent a

| ar ge anmount far terracing and |leveling the | and,
constructing bundhs, water channels, approach roads and in
standardising the area of the fields. Two wells' were

constructed for providing irrigational facilities and the
petitioners have their own electric  substation for the
pur pose. They have al so constructed manure pits and have
made permanent structural inprovenents in the shape of
construction of roads, servant quarters, tractor ~sheds,
cattl e- sheds
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and stores, and have in all incurred expenses over rupees
three lacs for all these purposes. The petitioners are

carrying on farmng on the basis of scientific | cultivation
practices, sowing practices and nmanure practices and hecause
of the use of nodern technique the overall yield per acre is
very high keeping in viewthe fertility and nature- of the
soil .

On March 4, 1952, the Act was enacted. It was anended on
Cct ober 30, 1956 and Chaps. |IV-A and IV-B were introduced
t herein. The petitioners have not chal | enged t he
constitutionality of these two chapters and their attack is
only on r. 31 framed under the powers conferred on the State
Governnment under these chapters. The schene of Chap. IV-A
is to provide ceiling on land and s. 32-A thereof fixes the
permssible limt of [and which can be owned or hold by any
per son as | andowner or tenant under his per sona

cultivation. "Permissible limt" is defined ins. 3 of the
Act and neans "thirty standard acres of [and and where such
thirty standard acres on being converted into ordinary acres
exceed eighty acres, such eighty acres". A "standard acre"
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is defined ins. 2 (1) as "a neasure of |and convertible
with reference to yield from and the quality of the soil
into ordinary acres according to the prescribed scale".
Section 32-B prescribes for returns by the person having
land in excess of the ceiling. Section 32-D provides that
the Collector shall prepare a draft statement in the manner
prescri bed show ng, anong other particulars, the total area
of land owned or held by a person, the specific parcels of
land which the |andowner nmay retain by way of hi s
permissible limt or exenption fromceiling and also the
surplus area. Section 32-E provides for the vesting of the
surplus area in the State Government. Section 32F offices
power to the Collector to take possession the surplus area.
Section 32-G provides for principles of paynent of
conpensation and sea'. 32-J for the
431
di sposal of the surplus area. - Then cones s. 32-K (1) wth
which we are mainly concerned and the relevant part of it is
in these terns: -

"32-K (1)-The provisions of section 32A shal

not apply to-

(iv)/ efficiently managed farns which consi st
of conpact books on whi ch heavy investnent or
per manent structural inprovenments have been
made ‘and whose break-upis likely to lead to
a fall in production;

(v) .......

(vi)..... ..
Section 32-.P which is inChap.~ |1V-B provides

for the establishment of a Commi ssion ' called
t he Pepsu | and Commi_ssi on (hereinafter
referred to as the Commi ssion), and sub-ss.
(4) and (5) thereof are in thenme terns-

"(4) Subject to the provisions of this Act and
in accordance with any rul es which may be nmade

by the State Governnent in this ~behalf, it
shall be the duty of the Conm ssion to-

(a) .......

(b) ........

(c) advise the State Governnent with regard
to exenption of lands from the «ceiling in
accordance with the provision of section 32.K

432
(5) The advice given by the Pepsu Land
Conmi ssi on under clause (e) of subsection. (4)

shall be binding on the State Governnent/ and
notwi t hstanding anything in section 32-D no
final statenment shall, in a case “in which
exenption is «claimed under section 32-K be
published wunless such advice is i ncl uded
therein.”

Section 52 given power to the State Governnent to frane
rules to carry out the purposes of the Act.

By virtue of the power conferred on the State ' Government to
frane rules, Rules were framed in March 1958 to carry out
the purposes of the Act. W are concerned in the present
petitions only with rr. 5 and 31. Rule 5 read with Sch. A
provides for conversion of ordinary acres into standard
acres and r. 31 |ays down how the exenption of efficiently
managed arns shall be determ ned, Sub-rule (1) thereof
provides that if any person w shes to claimexenption from
the coiling under cl (iv) of sub-s. (1) of B. 32-K of the
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Act, be shall also furnish information in formX to the
Col l ector alongwith information required through other fornms
prescri bed under the.Rules. Sub-rule (2) lays down that the
Commi ssion shall assign marks in the manner provided in sub-
r. (4) in order to decide whether it is a farm which is
efficiently nmanaged and consists of conpact bl ocks on which
heavy i nvestnment straotural inprovenents have been made and

whose break-up is likely to lead to a fall in production
and further makes the follow ng classification of farms :-
"Claw A : If it is awarded 80 per centum or
nore marks
Class B: If it is awarded 60 to 80 per centum
mar ks.
433
Class C.: If it is awarded | ess than 60 per

centum-nmar ks."

It is further provided that a class A farmshall be deened
to be an efficiently managed farmand fifty per centum of
the area under a farmof Cass B shall subject to the choice
of the ‘landowner, be deened to be an efficiently managed
farm and that no area under a farmof class C shall be
deered to be an efficiently mnaged farm Sub-rule (3)
further provides that "the above classification of farm
shall be revised by Government annually in the nonths of
January and February, and if any efficiently nmanaged farm
ceases to be so, the exenption granted in respect there of
shall, subject to to the other provisions of the Act, be
wi thdrawn by Governnent". Sub’-rule(4) (a) provides that
"t he maxi mum marks to be awarded to a farm for the purposes
of «classification, shall be 1,000" and sub-r. (4) (b)
provides that the features for which marks are to be awarded
are those given in Sch. B and marks shall be awarded for
each feature subject to the maxi mum marks noted against each
in that schedule, provided that in allotting marks for
"Yield" the Conm ssion shall apply the standard yields given
in Sch. C. From Xl |ays down the particulars and there are
two Sch. B and C. Qut of the total of 1000 marks, 500 marks
are prescribed for various features nentioned in itens/'| to
I X of Sch. B while 500 narks are for yield. The land in
the former Pepsu State is divided into four classes for the
purpose of Sch. B. viz., nountaneous;, sub-nontane central
prescri bes average yield in naunds of various crops per
acre for irrigated and unirrigated | ands.

This in brief is the schenme of Act and r.32 franed
thereunder. The petitioners’ case is that the Conmm ssion is
inquiring into the petitioners’ claim of

434

exenption under s. 32 K (1) (iv) of the Act and in doing so
it is bound to follow the requirenents of r.31 in addition-
to the fulfillment of the conditions in cl. (iv) of" s.32-K
(1). The petitioners contend that the standards of yields
prescribed in sch. under r. 31 are arbitrary, obnoxious,
unr easonabl e, hypot hetical, conpletely wunrealistic and
unattainable in any nodern farmand are repugnant to the
provisions of the Act. It is further contended that the
system of marking which has been evolved under r. 31 is
conpletely alien and foreign to the Act. Reliance is placed
on behalf of the petitioners on the observations of the Sub-
Conmittee set up by the planning Comni ssion on the problens
of Re-organisation, panel on land Reforms for the purpose of
suggesting standards of efficient cultivation and nanagenent
and sanctions for the enforcenment of standards, when it said
that though "an obvious test of good husbandry nay appear to
be the conparative yield of crops, or the gross produce per
acre", the- Sub-Conmittee was of the opinion for wvarious
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reasons which it nentioned that ',the yield varied with a
nunber of factors whose effects cannot be measur ed
gquantitatively, such as location the fertility and texture
of the soil, the vagaries of the climate, the incidence of
epi dem cs etc. which are beyond the control of the farmer"”.
The SubCommittee was therefore not prepared to apply the
test of vyield as the sole test of good husbandry. The
petitioners further allege that the yield fixed by Sch. C
showed great disparity between it and the actual average
produce par acre for different crops in different States of
India and in different districts of Pepsu, and obviously
results in discrimnation. It is also urged that the
standards fixed by Sch. . C were unattainable and therefore
the petitioners’ claimfor exenption under a. 32 K (1) (iv)

is

woul d be seriously jeopardized if r. 31 is applied. It
contended that the rule goes beyond the power
435

conferred on the State Governnment under a. 32 K and was
therefore ultra vires the Act. ~Further, it is urged that r.
31 along with the two Schedul es was a col ourable piece of
| egislation and the object of framng it was to defeat the
purpose of the Act with theintention of seeing that no
exenption nmay be granted even though the | egi sl ature
intended under s. 32 K (1) (iv) to grant exemption to
efficiently nanaged farns. It is also urged that by naking
r. 31, the State has fettered the judgnment and di scretion of
the Conmmission which it could not do under the Act. The
petitioners therefore pray that r. 31 should be struck down
as ultra vires of the Act and al'so as unconstitutional and
the respondents should be directred not to give effect tor
31.

The petitions have been opposed on behalf of the State of
Punjab which is successor to the former State of Papsu and
it has been urged that r. 31 does not go beyond the rule
maki ng power conferred on the State Government and is intra
vires the Act and is not unconstitutional. W do not think
it necessary to set out in detail the points raised in the
reply of the State, as they will ‘appear fromthe discussion
inthe later part of this judgnment. Suffice it to say that
the State has challenged all the grounds raised on behal f of
the petitioners in support of their case that r. 31 is ultra
vires the Act and unconstitutional

In order to determine the question raised in t hese
petitions, it is necessary to refer to the scheme of Chapter
IV-A of the Act and the inplications of exenption provided
under s. 32 K(1) (iv). Chapter IV-Ais obviously a measure
of land reformand is intended to provide for equitable
distribution of land and with that object a. 32 A provides
for <ceiling on |and hol dings by an individual. The -const-
itutionality of the Act, as we have already said, has

436

not been challenged and therefore it nmust be held that the
provisions of Chap. |IV-A when they provide for ceiling on
| and and di sposal of surplus | and are reasonabl e
restrictions on the right of persons holding | and. Section
32 K (1) however provides that the provision asto ceiling
contained in 8. 32-A shall not apply to certain type of
lands and one of those types is nentioned in el. (iv)
thereof (nanely, efficiently nanaged farns which consist of
conpact blocks on which heavy investnments or pernmanent
structural inprovenents have been made and whose break-up is
likely to lead to a fall in production). Therefore, before
any farmcan claimthat the ceiling as contained in s.32-A
shall not apply toit. it has to comply with the conditions
incl. (iv). These conditions which may be deduced from cl
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(iv) are:-
(i) that the farm should be efficiently
nmanaged;
(ii) that it should consist of conpact bl ocks

(iii) that heavy investnent or per manent

structural i nprovenents nust have been nmde

on the farm and

(iv) the break up of the farmis likely to

lead to a fall in production
Bef ore therefore a person owning or holding a farmcan claim
exenption from the ceiling provided in s. 32 A he has to
show that his farmconplies with all the four conditions
nentioned above. |n particular, before a person owning or
holding a farmcan claimthat s. 32 A should not be applied
in his case he nmust showthat a break up of the farm is
likely to lead to a fall in production. It will thus be
clear that the first three conditions under s. 32 K (1) (iv)
are concerned with'the efficiency of the farmwhich has to
be taken out of s. 32 Awhile the fourth condition is
concerned - with the yield from
437
the farm Therefore, whatever may have been the view of the
Sub-Comm ttee of the Planning Conmmission with respect to
yield as a criterion of good husbandry, there is no doubt
that s. 32 K (1) (iv) requires the it in considering whether
the ceiling provided in a. 32A shall~ be  applied to a
particular farm its yield nmust takeninto consideration and
the farmcan only avoid its break up if the result of the,
break up is "likely to lead to afall in production.’ There
can be no doubt therefore that in order that a farm may get
the benefit of a. 32K (1) (iv) it nmust satisfy ‘the four
condi tions set out above.
ion The Act has provided by s. 32 p that the | quest-,
whet her a farm should get the benefit of s. 32 "I K (1) (iv)
will be decided by the Conm ssion, Sub- section (4) of s.
32p lays down that it will be the duty of the Conmi ssion
subj ect to the provisions of the Act and in accordance’ with
the Rules which may be nade by the State Governnent, to
advise the State Governnment with regard to - exenption of
| ands fromthe ceiling in accordance with the provisions of
a. 32K Sub-section (5) provides that the advice given by
the Comm ssion shall be binding on the State Governnent-.
Sub-section (4) itself shows, in addition to the genera
power of the State CGovernnment to frane rules under a. 52 for
carrying out the purposes of the Act, that the State CGovern-
ment has the power to frane rules for the guide of the
Conmi ssion in carrying out its duties under, a. 32p (4) (c),
Rule 31 has obviously been franmed with that object. The
petitioners however attack the narking system evol ved /under
that rule on the ground that this is conpletely alien and
foreign to the Act. W cannot agree with this contention
It is true that the Comm ssion would have to deci de whether
a farmis entitled to the benefit of a. 32K. If no rules
had been franmed the matter woul d have been left at large for
determ nation of the Commission to the best of its ability.
It is true that the
438
Conmi ssi on consists of a Chairman who is or has been a Judge
of the H gh Court and two nenbers to be nominated by the
State Governnment having special knowl edge or practica
experience of land or agricultural problens, even so we do
not think that the Act did not contenplate framing of rules
which will give certain objective guidance to the Comi ssion
in carrying out its duties. W do not think that in
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evolving the narking system as provided in r. 31 the
Conmi ssi ons discretion has been fettered and its independent
judgrment rmade illusory. So long as the marking systemtakes
into account what is required under s. 32 K (1) (iv) in.
order to claimexenmption fromceiling it cannot be said that
the marking systemthat has been evol ved is something beyond
what was contenpl ated by the |egislature. A perusal of Sch

B. tor. 31 shows that itens | to | X which deal wth [lay-
out, cultivation practices, sow ng practi ces, manur e
practices, soil conservation practical, devel oprment of
irrigation facilities, plant protection measures, keeping of
records and mscell aneous itens (like quality of draught and
mlch animal s and their mmintenance, arrangenent for storage
of produce, small orchards, home poultry farm apiculture,
sareculture, participation in co-operative associations,
treatment with | abour etc.) are all neant to evaluate the
first three conditions in s. 32 K (1) (iv) as indicated by
us above.  We have been pointed out only one itemin Sch. B
under 'head "lay-out" which seens to be out of place and
which carries 9 marks out of 500 marks. That item is
vol untary - consolidation and the criticismon behalf of the
petitioners is that too longas the area is conpact it is
imaterial how that conpactness has been achi eved, whether
voluntarily or otherwise. Barring this itemall the other
itens appear to /carry out the first ‘three conditions
nentioned by us above

439
and therefore the Conmission will have a standard when it
consi ders the question of exenption of farmns. It has

full discretion to evaluate the various features set out in
Sch. Bitems | to I X and has full power to give such narks
as it thinks fit. | cannot therefore be “said that by
providing the marking systemin Sch. “Bthe rule has in any
way fettered the discretion and judgrment of the Comm ssion
and affected its independence. Further itemXin Sch. Bis
with respect to "Yields" and carries 500 marks out of a
total 'of 1000 marks. Thus the (system behind Sch. B is
that half the total nunber of nmarks is provided for the
first three conditions and the other half is provided for
the vyields. W have already nentioned that the fourth
condition wunder a. 32 K (1)(iv) shows that one of the main
qualifications for exenption fromceiling under a. 32 K is
that the production of the farmshould be such that its
break-up shall lead to a fall in production. In _the
circunstances we do not think that it can be said that the
allotment of half the total number of marks to vyields in
Sch. B is in any manner contrary to the intention of the
| egi sl ature. We cannot therefore accept the contention of
the petitioners that the marking system which has / been
evolved in Soh. Bis in any way foreign to the purposes of
the Act or in any way it fails to carry out the object
behind s. 32 K (1)(iv). The marking system only | gives
guidance to the Commision in the task assigned to it by s.
32 p (4)(0). The attack on r. 31 on the ground that the
mar ki ng system evol ved therein is foreign to the purpose of
S. 32 K (1) (iv), must fail

The nmain attack of the petitioners however is on Sch. C.
This Schedule prescribes the average yield in naunds of
various crops for irrigated and wunirrigated |ands for
various districts and tehsils of the forner States of Pepsu
with which the Act is concerned. Rule 31 provides that in
gi vi ng

440

marks for vyields the Commission shall apply the standred
yields given in Sch. C. The first contention of the
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petitioners in this behalf is that the standards of yield
have been fixed so high that they are unattainable and this
suggests that the intention of the framers of Sch. C  was
to meke the yields so high that no farmcould reach that
standard wth the result that the intention behind s. 32 K
(1)(iv) of exenmpting efficiently managed farns should be
def eat ed. In effect this contention is a charge of nmala
fides against the State in framing Sch. Cwth the object
of nullifying the intention of the legislature contained in
s. 32 K(1)(iv). Schedule C contains 13 crops, the yields
of which have been prescribed under two heads, nanely, (i)
irrigated and (ii) unirrigated. Learned counsel for the
petitioners however, concentrated on wheat to know how the
standard prescribed is so high and arbitrary as to be
unattainable and we shall therefore consider the case of
wheat . It is however urged on behalf of the petitioners
that practically the same argunments will apply to the other
crops we shall assume for present purposes that what applies
to wheat will also apply to other crops. The standard fixed
for wheat for practically the entire area of the forner
State of Pepsu (except Kandaghat and Nal agarh, assessnent
circles Pahar) is thirty months per acre for irrigated and
10 maunds for unirrigated lands. It is said that this is an
unatt ai nabl e standard and therefore Soh.  C has been franed
with the idea of breaking up the efficiently managed farns
conpletely inspite of the intention of ‘the |I|egislature
otherwise, In this contention reliance has been placed on
certain produce figures for that™ area by either side.
Bef ore however we consider those figures we may refer to r.
31 (2) whice divides the frams into three categories
according to marking. We shall refer to this division |ater
i n anot her con-

441

nection; but here it may be remarked that in order that an A
class farm be deemed under r. 31 (2) to be an efficiently
managed farmthat requires only 80 per ceutumof the tota

mar ks, so that when we apply the yields fixed under Sch C we
have to scale themdown to 80 per contum for even'if yields
are at 80 per centumthe farmw ll be wholly entitled to
exenption wunder r. 31 (2). Therefore, though the vyields
fixed is 30 maunds for irrigated |land and 10 rmaunds for
unirrigated land in theory, the practical effect of r. 31
(2) is that iif a farmproduces 24 nmunds per acre of
irrigated | and and 8 naunds per acre of unirrigated |and, it
will pass the test prescribed by a. 32K (1) (iv) we have
therefore to conpare this yield with the other figures which
have been brought to our notice by either side, “to decide
whet her the yield fixed in Sch.C has been deliberately fixed
so high as to be unattainable with the object of nmmking the
provision of s. 32K (1) (iv) nugatory. The burden of
proving this and so establishing the mala fides of ‘the State
Governnent is on the petitioners.

Bef ore we consider these figures we may di spose of a ‘short
point as to the date on which valuation under s. 32 K. wl|

have to be nade. Section 32 K cane into force on October
30, 1956 and it is obvious that it is as on that date that
the Commission will have to decide whether a particular farm
conplies with the requirements of s. 32 K (1) (iv) and
should therefore be exenpted fromthe operation of the
ceiling provided in s. 32Aq The statistics that have been
provided to us however are of a later period. W propose to
consider them but it will always have to be kept in mnd
that the decision of the Conmission has to be on the facts
as they stood on Cctober 30, 1956, so far as s. 32 K

(1) (iv) is concerned.
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The Board of Economic Inquiry Punjab (1ndia) publishes every
year a bulletin on "Farm Accounts in the Punjab" and this
shows that the average yield in maunds for Punjab as a whol e
in the vyear 1956-57 of wheat on irrigated land was 13.46
maunds per acre and on unirrigated | and 10-68. The same
figures for 1957-58 were 14.57 and 10.99 and for 1958-59,
14.65 and 10.1. The sanme figures of Central Zone, Punjab
area were 16.29 and 3.67 for 1956-57; 12.27 and 5.53 for
195758 and 15.29 and 11.12 for 1958-59. Taking the natter
district wise, the same figures were 15.95 and B for
Ludhaina District for 1956-57 and 15.83 and 6.15 in 1958-59.
For Sangurur district which in the former state of Pepsu the
figures were 15.33 and 6.41 for the year 1958-59. These
figures seemto show that so far as the standard fixed in
Sch. C for unirrigated |land is concerned it cannot be said
to be necessarily wunattainable, for the standard is 10
maunds -~ whi ch when reduced to 80 per centumcones only to
ei ght maunds. ~ As for the irrigated area, the standard is 30
maunds which when reduced to 80 per centum cones to 24

maunds. There is no doubt that the standard for the irri-
gated area is conparatively very much higher than the
averages in the bulletin nentioned above. In reply however

the State reliefs on certain yields which are certainly very
much hi gher. Unfortunately, however, we cannot attach rmuch
value to these yields for they were obtained in crop com
petitions and these yields were for irrigated |ands varying
fromover 32 nmaunds to over 66 maunds per acre. One of the
conpetitors who showed an yield of over 44 maunds per acre
has sworn an affidavit to showhow these yields in crop
conpetition are arrived at. According to him  the area
selected is the best one acre of |and which is 'specially
prepared for the purpose. It is intensively
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pl oughed and abnornal doses of nanure and fertlisers are put
init. The irrigation also is twice the normal irrigation

Further at the time of harvesting only one Biswas of land is
out . Qut of this, only one bundle of crop out is  threshed
and out of the yield obtained fromthis bundle, the yield of
one acre is conputed. Obviously, the yield obtained in such
a competition is not of such value for purposes of
conpari son. But this however does not —dispose of the
matter. It nust be renenbered that s. 32 K (1) (iv)
postulates that only those farns would be exenpted whose
break-up would lead to a fell in production. This clearly
inplies that if the farmin question is only producing what
the average yield is in the whole of the Punjab its break-up
woul d certainly not lead to a fall in production: Therefore,
in order that a farmmay conply with the condition that its
break-up would result in a fall of production it is ~ obvious
that its production nust be higher than the average vyield
for the whole of the Punjab. W have already pointed out
that so far as unirrigated land is concerned the fixing of
the standard at 8 maunds per acre does not appear to be too
high in viewof the figures to be found in the bulletin
published by the Board of Economic Inquiry Punjab (India),
even though the figures relates to the period after COctober
30, 1956. Asto the irrigated area it seens that the average
producti on bars reached up to about 16 maunds per acre. The
standard fixed in Sch. Cis 30 nmaunds whi ch when reduced to
80 per centumcones to 24 naunds. On the materials that
have been provided by either side on this record, we would
hesitate to say that the standard of 24 maunds per acre for
irrigated land of the best quality would be too high

Therefore, if the standard fixed in Soh. Cis to be taken
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to apply to the beat quality irrigated land and that
standard is reduced to 80 per centumin viewof r. 31 (2),
we
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would hesitate to say that Sch. C had fixed an un.
attai nabl e standard and so was a nala fide exercise of power
to frame rules with th object of defeating the intention of
the legislature contained in a. 32 K (1) (iv). We have,
al ready said that we propose to take the figures supplied to
us with reference to wheat only and we shall assune, as the
| earned counsel for the petitioners ask us to assume, that
what is true about wheat woul d be equally true about other

crops. W would therefore hesitate in the case of other
produce also to say that the yield are too high and
unattainable, if they are taken to be the yields from the
best quality irrigated land, in one case and the best
quality wunirrigated land in the other. The contention
therefore that the Schedul e has been framed mala fide in the
sense nentioned above nust fail, as the petitioners have

failed to establish that. But this.in our opinion does not
end the matter and we shall now proceed further to deal with
ot her aspects whi ch have been urged before us.

Rule 31 (2) provides for the criterion for deciding whether
the farmis efficiently managed etc. and has created three
classes of farns, nanely A, B and C, depending upon. the
mar ks awar ded, 80 per’ centumor nore in-the case of class A
60 per centum or nore but bel ow 80 per centumfor class B
and bel ow 60 per centumfor class C It is further provided
that an A class farmshall be deemed to be efficiently
managed while 50 per centumof the area under a farm of
class B shall, subject to the choice of the Ilandowner be
deened to be efficiently managed but farm of class C shal
not be considered efficiently nanaged. Now the contention
on behalf of the petitioners is that this division into
three classes is beyond the purviewof s. 32 K and is
therefore wultra vires. Section 32 K, as we haye  already
i ndi cated, |ays down
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that provisions of s. 32A shall not apply to efficiently
managed farms etc. so that when the Comi ssion considers the
guestion whether a particular farmis efficiently managed
under s. 32 Kit has only to decide one of tw things:
nanely, whether the farmis efficiently managed etc. or is
not efficiently managed. |If it is efficiently nmanaged, the
provisions of s. 32 A shall not apply to the entire farm if
on the other hand, it is not efficiently mnanaged, the

provisions of s. 32 Awll apply to the entire farm There
is no scope ins. 32 Kfor the creation of three classes of
farns, as has been done by el. (2) of r. 31. |In other words

there is no scope for the creation of class B farns in the
rule on the ternms of s. 32 K. The rule therefore insofar as
it creates an internediate class of farms, half the area of
which is deemed to be efficiently managed is clearly ' beyond

the provisions of s. 32 K (1) (iv). The creation  of
class B farms of r. 31 (2) being beyond the provisions of a.
32.K nmust beheld to be ultra vires that sections. The

guestion then arises whether in viewof the creation of
class B farms by r. 31 the whole of that rul e-nust go. We
are of opinion that the creation of class B farms is so
integrated with the whole of r. 31 that it would not be
possible to excise class B farns only fromthat rule and
| eave the rest of the unaffected. It is inpossible to say
what the formof r. 31 would have been if the rul emaking
authority thought it could not provide for class B farnmns.
We are therefore of opinion that the whole of r. 31 along
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with Schedules B and C nust fall, as soon as it is held that
the creation of class B farnms under the rule is beyond the
rul emaki ng power. This is one ground on which r. 31 must be
struck down as ultra vires of the provisions of the Act,
particularly is. 32 K

Then comes r. 31 (3) which provides that the classification
made under r. 31 (2) shall be
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revi sed by Government annually in the nmonths of January and
February. The attack on this provision its two-fold. In

the first place, it is contended that r. 31 (3) |leaves the
revision of classification of farnms entirely to Governnent-
at any rate there is nothing inr. 31 to suggest that the
Government is bound to consult the Conm ssion bef ore
revising the classification of farns. Secondly, it is urged
that there is nothing in a. 32 K or any other provisions of
the Act to suggest that once a farmis taken out of the
provisions of s. 32°A by the application of a. 32 K that
exenption is open to revision thereafter. W are of opinion
that there is force in the second contention, though not in
the first. Section 32 p (4) and (5) lay down that the State
CGovernment will be advi sed by the Conmission with regard to
exenption wunder s. 32K and the advice of the Comm ssion
woul d- be binding onthe State Governnment. Rule

31 (3) as it stands does not however provide for advice by
the Commi ssion thereunder. It is also not clear whether the
Conmi ssion under 's. 32 is a pernanent Conmissi on. It is
however urged on behalf of the State that r. 31 (3) nust be
read subject to the Act and therefore if the Act requires
that the Conm ssion nmust be consulted in the matter of
exenption the Government will be bound to -consult the
Conmi ssi on even when it proceeds to revise t he
classification wunder r. 31 (3). W accept this subm ssion
on behalf of the State and hold that though r. 31 (3) does
not specifically provide for consultation with t he
Comm ssion at the tinme of revisionthat rule nust be read
subject tos. 32 p (4) and even at the time of revision the
Governnment is bound to take the advice of the Commi'ssi on and
is bound to act accordingly.

The ot her contention however appears to have force. ~ Section
32 K lays down that the provisions of& 32 Awll not apply
to efficiently
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nmanaged farms etc. Once therefore it is hold that” a farm
comes within s. 32 K (1) (iv) the provisions off a. 32 A

relating to ceiling will not apply to it. There is  nothing
in Chap. |IV-A to, suggest. t hat once an efficiently
managed farmis taken out of the provisions of s. 32 A on

the advice of the Conmm ssion it can be subjected again to
those provisions. Nor have we found any. thing in the Act
whi ch gives power to the State Governnent to subject a farm
to which a. 32 A does not apply in viewof s. 32 K 'to the
provision of a. 32 Alater. W realise that it may be
possible for a farmwhich was efficiently managed when the
Act cane into force in 1956 to be so m snmanaged |ater that
it no longer remains an efficiently nanaged farmwithin the
neaning of s. 32 K (1) (iv) and it does seemreasonable in
those circunstances that the provisions of s. 32 A should
apply later to such a mismanaged farm But that in our
opi nion has not been provided in the Act itself. Once the
farmas it was on Cctober 30, 1956 gets the benefit of a. 32
K (1) (iv) such a provision in our opinion cannot be nade by
arule, for in that case the rule would be going beyond the
purview of the Act and would be wultra vires. That is
another reason why r. 31 (3) nust be struck dowmmn as wultra




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 13 of 15

vires of the Act.

Besi des the on attack on Sch. C based on fixing
unattai nable standars nmla fide, the Schedule is further
attacked on the ground that it goes beyond the intention
behind s. 32 K (1) (iv) inasnuch as it provides for a
mat hemat i cal formul a i rrespective of vari ous ot her
considerations which have a great play in the matter of
yi el d. W have already pointed out that Sch. C only
provides for two classes of lands, nanely irrigated and
uni rri gat ed. Further the proviso to r. 31. (4) (b) lays
down that in allotting marks for yields, the comm ssion
shal
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apply the standard yields given in Sch.C. This neans that if
the vyield of a particular farmof irrigated land is, for
exanpl e, 15 maunds of wheat per acre, the Commi ssion would
be bound wunder: the proviso to give 80 per centum of the
marks provided for yields in Sch. Bi.e. the Conm ssion
will have to-award 250 out of 500 rmarks to a such a farm
Now if  ‘land whether irrigated or unirrigated was of one
quality and if-there were no other, factors to be taken into
consideration in judging the yield in a particular area the
application of a mathematical fornula would have been
justified. But there is no doubt that irrigated and
unirrigated’ lands /'are not all of the same quality and that
quality of |and does affect production. There are other

factors also to which we shall later refer which have to be
taken into account ' in considering the vyield; but those
factors have all ‘been ignoredin Sch.C. Turning to the

quality of land, we find fromSch. A to the Rules, which has
been framed with respect to r.~ 5 for conversion-of « ordinary
acres into standard acres, that there are eight qualities of
land in the State. of which five are under the head
“irrigated", (nanely, Chahi, Chahi-Nehri, Nehri perennial
Nehri non-perennial and Abi) and three under the head
"unirrigated" (nanely, Sailabi,Barani and Bhud). The higest
quality. is Nehri perennial and.it is nmarked as 100/ neani ng
thereby that one ordinary acre of Nehri perennial is / equa
to one standard acre. The lowest quality of irrigated |and
is Nehri non-perennial which is wnmarked as 75, < meaning
thereby that four ordinary! acres of Nehri non-perennial are
equal to three standard acres. This neans that the yield of
the, lowest quality of irrigated |and would be 25 per centum
less than the best irrigated land. Now if the standards
fixed in Soh. C are with reference to the beat ~|and, the
best irrigated land is expected to produce 30 naunds ninus
20 per centumi.e. 24 maunds.
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The lowest quality of irrigated land will be ‘expected to
produce 22-1/2 maunds (i.e. 75 per centum of the best /Iand)
m nus 20 per centum equal to 18 maunds. This shows that
unl ess sone account is taken of the quality of land, | Sch.C
is bound to work harshly on those farnms where the quality of
the irrigated land is of the |lowest type. It may be said,
however, that Sch. Cis based on averages. Even if that is
so, there is bound to be inequality where all the irrigated
land of the farmis of the lowest quality. The sanme applies
to unirrigated land. The beat unirrigated land is Sail abi
which has 62 per centumyield as conpared to the Nehri
perenni al, meaning thereby that roughly 10 acres of Sailab
| and are equal to six standard acres. Barani land is rated
at 50 per centumof the best and thus two acres of Baran
land will be equal to one standard acre. Bhud is the worst
and rated at 25 per centum and four acres of bhud are equa
to one standard acre. Thus if the valuation given in Sch
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A. is accepted, bhud is only half as productive as baran
and two-fifths as productive as sail abi. Therefore when
Sch. C fixes one standard for unirrigated | and w thout regard
to quality, it is bound to work inequality between farnms and
farns. It has been urged on behalf of the state that the
Conmission would be entitled to take into account these
differences in quality. There is however nothing inr. 31
which permits the Commission to take into account this
difference in the quality of land. The proviso to r. 31 (1)
(b) definitely lays bown that in allotting marks the
Conmi ssion shall apply the standard yield given in Sch. C
so that the Commission is bound to apply those yields in
every case and there is nothing in r. 31 which permts the
Conmi ssion to take into account the difference in quality of
| and. Now when s. 32 k (1)(iv) read with a. 32p provided
for the appointnent- of ~a Conmission to advise on the
guesti on of exenption under
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a. 32 Kk (2) (iv), the intention of the legislature obvi-
ously was that the Commi ssion will take into account al
factors which should be properly taken into account in
giving its advice. Quality of land is one such factor which
shoul d be properly taken into account by the Comni ssion but
as the proviso to r.31(4) stands, the Comm ssion is bound to
apply Sch. C on a ' mathematical basis wi thout consideration
of other factors. W are therefore of opinion that the
proviso to r. 31 (4) (b) inasmuch as it obliges the
Conmission to apply Sch. C on a mathematical basis goes
beyond the provisions of a. 32 ko It was certainly suggested
in argunment before us that it wuld be open to the
Commi ssion to take into account the difference in the
quality of land. But there is nothing in thereply, of the
State to suggest this and we cannot accept what is suggested
to us in argument in the face of the proviso tor. (31 (4)
(b). The proviso therefore nmust be struck down as going
beyond the rule making power inasnmuch as it is ultra wvires
the provisions of s. 32 K (1) (iv).

There are other factors which govern the yield of 'land and
these al so have not been taken into account in r.” 31.  These
factors may be grouped under the head "natural calamties",
as for exanple, posts, |ocusts, excessive rain, floods and
drought. There is nothing in r. 31 which gives a discretion
to the Commi ssion when applying the proviso to r. 31 (4) (b)
to to take into account these factors, Coviously, t he
intention behind the provision in s.32 K(1)-(iv) was that in
evaluating whether a farmwas efficiently managed, the
Conmission wll take all these factors which properly
require consideration in the matter of yield into account,
It was however suggests that the Comm ssion was entitled to
take, these factors into account when judging the natter of
yi el ds; but we find nothing in the reply of the
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"State Government to this effect and in any case if the
proviso to r. 31 (4) (b) is interpreted as it stands it —may
not be possible for the Comm ssion to take these factors
i nto account when advising the State Government under s. 32
K (1) (iv). It is not even clear which year before October
30, 1956, the Commission will take into account in advising
the CGovernment, whether a particular farmis entitled to the
benefit of a. 32 K (1) (iv). [If, for exanple, the base year
is one immediately preceding Cctober 30, 1956, and if in
that year there was sonme natural calamty, the Comni ssion
cannot take that into account and must apply Sch. C as the
proviso tor. 31 4) (b) seens to intend. The intention of
the legislature therefore behind s. 32 K (1) (iv) would be
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subverted because of this proviso. That is another reason
why this proviso should be struck down as goi ng beyond the
intention of the legislature in 'B. 32 K (1) (iv).
Lastly, there is another factor which is also very relevant
in the mtter of yields, nanmely, the rotation of crops which
requires,all good farners to | eave some part of their |[|ands
follow by turns for a whole year in order that the fertility
of the soil can be preserved. Again there is nothing in the
proviso which allows the Commission to take into account
this factor and nake cal cul ations only on the actual area of
a farm which is cultivated and | eave out of account such
reasonable area as may not be cultivated in order to
preserve the fertility or land on the principle of rotation
of crops. As the proviso stands, the Comrission is to apply
Sch. C over the entire area of the farmwith. out taking
into account the factor of rotation of crops whi ch
necessitates that sone reasonable portion of the I and rnust
be left fallow for the whole year in order to preserve the
fertility of the soil. Here again it is urged on behalf of
the State in argunent that the Commission can do so. But
452
again that is not to be foundin the reply of the State and
as the proviso stands it obliges the Conmission to apply
Sch. C to the entirearea of a farmin order to judge
whether it is an efficiently nmanaged farm Thi s is
therefore another reason why the proviso goes beyond the
intention of the legislature contained in s. 42 K (1) (iv).
The proviso therefore tor. 31 (4) (b) must be be struck
down as beyond the rule making power of " the State
CGovernment. As soon as the proviso is struck down it would
be i mpossible to work r. 31 properly; therefore, the entire
r. 31 nmust fall on this ground al so.
W therefore allow the petitions and strike down r. 31 as
ultra vires the Act and order that r. 31 (along wth
Schedul es B and C) shall not be given effect to by the State
of Punjab and shall not be taken into account by the
Conmi ssion in giving advice to the State Governnent 'under s.
32 P (4). The petitioners will get their costs ‘from the
State one set of hearing fee.

Petitions al | owed.
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