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Indian Contract Act (9 of 1872) s. 56-Contract entered in
contravention of ' licence terns--Doctrine of frustration-
"self induced frustration"--If applies to--lnports and
Exports (Control) Act (18 of 1947) s. 5--Contract entered in
contravention of licence ternms before anendnent in

1960- - Whet her statutory order breached--Sale if contravening
cl. 5(4) of 1955 order

HEADNOTE:

The appellant entered into a contract to sell certain goods
to the respondent which he was inmporting under 'actua
users’ licence. Under the terns of the licence the sale of
the, goods was prohibited and was to be utilised for
consunption by the inporter. The goods arrived, —and were
cleared by the appellant. The respondent filed a suit,
whi ch was contested by the appellant on the ground that the
contract was illegal, and, therefore, void. The trial court
decreed the suit holding that the contravention of the termns
of licence entailed only an adm nistrative penalty, the sale
could not be held to be prohibited by | aw and the contract
was a legal contract The H gh Court upheld the decree. In
appeal, this Court :

HELD: The appeal must be al |l owed.

(i) The Ilicence was granted by virtue of a ‘statutory
notification issued under the Defence of India Rules. The;
notification authorises the licensing officer to inmpose one
or nore conditions prescribed by that order and the
licensing officer has therefore power to inpose conditions

in the licence, issued by him but if the i censee
contravenes the conditions inposed by the licence it is
nerely a contravention of the conditions of a licence and

not a contravention of the provisions of s. 5 of the Inports
and Exports (Control) Act, Section 5 of Act was anmended by
the Amending Act 4 of 1960 nmuch after the pr esent
controversy, so as to include contravention of a condition
of a licence granted under any order as an offence under s.
5 of the Act. Therefore on the material date a breach of
the condition of a |icence was not tantanmpunt to a breach of
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the statutory order within the neaning of s. 5 of the Act 18
of 1947.

[ 73H;, 74A-D]

East India Commercial Co. Ltd., Calcutta, v. The Collector
of Customs, Calcutta, [1963] 3 S.C R 338, followed.

(ii) The goods which arrived at the Indian Port on 13th
Decenmber 1955 were governed by the provisions of Inports
(Control) Oder, 1955 which cane into force on 7th Decenber
1955. dause 5(4) of the 1955 order expressly provided that
the licensee shall conply with all the conditions inposed or
deened to be inmposed under that clause. Therefore the sale
of the inmported goods would be a direct contravention of cl
5(4) and under s. 5 of the Act any contravention of the Act
or any order nmade or deened to have been nade under the Act
was punishable wth _inprisonment or fine or both. In
consequence, even though the contract was enforceable when
it was entered, the performance of the contract became
i mpossi bl e or unlawf ul- when the 1955 Order came into force,
and so the contract becane void under s. 56 of the Indian
Contract ‘Act. [75B-D]

66

The doctrine of frustration of contract is really an aspect
or par; of the law of discharge of contract by reason of
supervening inpossibility or illegality of the act agreed to
be done and hence /'comes within the purview of s. 56 of the
Indian Contract Act. It should be noticed than s. 56 |ays
down a rule of positive |law and does not | eave the matter to
be determ ned according to the intention of ,,he parties.
In English law the question of afrustration of contract has
been treated by courts as it question _of construction
depending upon the true intention of “the parties In
contrast, the statutory provisions contained in s. 56 of the
Indian Contract Act |lay down a positive rule of ‘law and
Engl i sh authorities cannot therefore be of di rect
assi stance, though they have persuasive value in show ng how
English courts have approached and decided cases under
simlar circunmstances. [75G 77H, (78A- B]

Denny. Mttt and Dickson Ltd. v. Janes B. Fraser & Co., Ltd.,
[1944] A.C. 265; British Mvietonews Ltd. v. -London and
District Conemas Ltd. [1951] 1 K B. 190; House of~ Lords,
[1952] A.C. 166 at 185, referred to.

(iii)The Ilicensing authority could have given witten
perm ssion for disposal of goods wunder cl. 1 of the
notification but the condition inposed in the licence, in

the present case was a special condition inposed under cl
(v) of paragraph (a) of the notification and there was no
option given tinder this clause for the licensing authority
to nodify the condition of the licence prohibiting disposa
of the goods. [78D E]

(iv) The appellant was not wunder obligation, to have
purchased the gooods fromthe open market and supplied it to
the respondent. Under the contract the quality of the goods
to be sold was of specific description as described therein.
The doctrine of frustration of contract cannot apply where
the event which is alleged to have frustrated the contract
arises fromthe act or election of a party, i.e., to a "self
i nduced frustration". This principle could not be applied
to the present case for there was no choice or election left
to the appellant to supply the goods other thin under the
terns of the contract. [78G 79C D

Maritime National Fish, Limted v. Ccean Trawels, Linited,
[1935] A.C. 524, referred to.
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JUDGVENT:
ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 479 of 1965.
Appeal fromthe judgnment and decree dated March 16, 1962 of
the Madras Hi gh Court in Appeal No. 367 of 1958.

H R Gokhal e and S. Bal akri shnan, for the appellant.

R Thiagarajan and T.R Sangameswaran, for respondent No. 2.
The Judgrment of ;the Court was delivered by

Ramaswam, J. This appeal is brought, by certificates from
the judgnment of the Madras High Court dated March 16, 1962
in AS. No. 367 a 1958.
The appellant carries on business in the manufacture and
sale of coffee powder. He was for this purpose inmporting
chi cory

67

under actual user’s licence issued by the CGovernnent. The
consi gnnent of chicory in-question was a consi gnnent of 24
3/4 tons495 cases which arrived at Madras port by "S. S.
Al waki "~ in Decenber, 1955. Exhibit B-9 was the Iicence
under 'whi'ch the consignnment was inported. The goods were
cl eared by the appell ant on Decenber 20, 1955. The case of

the respondent was that the appellant agreed to sell the
consi gnnent to himunder Ex. A-1 dated Novenmber 26, 1955
after taking an advance of Rs. 7,500/-. The contract was,

however, entered into in-the nane of the first defendant and
P.W 2 acted as a broker in the transaction. The respondent
paid another sum of /Rs. 20,000/ on Decenber 23, 1955 after
the goods arrived and were cleared on the  representation
that the delivery would be given in one nonth. Def endant
No. 1 executed a letter, Ex. A-2in this connection but
thereafter owing to rise in prices the appellant commtted a
defaul t. The suit was contested by the first defendant on
the ground that the contract was illegal and therefore void.
The case of the second defendant was that he had nothing to
do with the contract entered into between the plaintiff and
the first defendant and, in any case, the contract for sale
of chicory was illegal and void abinitio as contravening
the provisions of the Iicence granted to himfor the inport
of chicory. The trial court held, upon exani nation of the
evi dence, that both defendants 1 and 2 undertook w th the
plaintiff to fulfil the terns of the contract.On the
question of legality of the contract the trial court held
that as the contravention of the ternms of the Iicence by the
sal e of the i mport ed goods woul d ent ai | only an
adm nistrative penalty, the sale cannot be held to be
prohibited by Ilaw and the contract was therefore a |ega
contract binding on both the parties. The trial court found
that the date of the breach of the contract  February 14,
1956 and granted a decree in favour of the plaintiff against
both the defendants for a sumof Rs. 35,640/-. Two appeals
were filed in the Madras Hi gh Court agai nst the judgnent of
the trial court-A S. No. 367 of 1958 by the second def endant
and A'S. No. 363 of 1959 by the first defendant. The
appeals were heard together by the High Court which by its
judgrment dated March 16, 1962 allowed the appeal of the
first defendant-A. S. No. 363 of 1959 and dism ssed the suit
as against him As regards the appeal filed by the 2nd
def endant the Hi gh Court reduced the anmbunt of damages to
the sum of Rs. 23,265/-. The High Court agreed wth the
finding of the trial Judge that the contract for the sale of
i mported chicory was entered into by the respondent directly
with the second defendant and the second defendant was
liable for its breach. As regards the legality of the
contract, the High Court took the viewthat it could not be
regarded as a contract prohibited by any law and so it was
valid and binding between the parties and the plaintiff
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could properly sustain an action for damages for it-,
br each.
68
The Hi gh Court further held that the real contract which the
plaintiff had entered into was with the second defendant and
the first defendant was only a dummy in whose nane the
contract was entered into for ulterior reasons.
The first question to be considered in this appeal is
whet her the contract was in violation of the restrictions
placed by the Inports and Exports (Control) Act, 1947 and
the notifications issued thereunder and in consequence
whether it was void and illegal and whether a claim for
breach of such a contract is maintainable.
It is -necessary at this stage to refer to the terns of the
licence, Ex. B-9 andto the relevant provisions of the
statutes and the notifications.
Exhibit B-9 was issued on Septemnmber 29, 1955 and reads as
foll ows :
" Messrs. Boot hal i nga Agencies, of 2/21, Dr.
Vasudevan Road, Madr as- 10, are her eby
authorised to inport.  the goods of whi ch
particul ars are-gi ven bel ow

1. Country~ from which consigned. Sof t
currency |icensing.

2. Country of origin.-Area/Not wvalid for
South Afri ca.

3. Description of goods. Chicory.

4. Serial nunber ~and part of the |.T.C
Schedul e 79. V/IV.

5. Quantity.-24-3/4 tons.

6. Approxi mate value c.i.f. (in wor ds)

rupees thirty two thousand and two only (in
figures) Rs. 32,002.

7. Period of shiprment : Valid up to 3lst
March 1956 fromthe date of issue.
8. Limting factor for pur poses of

cl earance t hrough Cust ons.
Quantity/val ue

Bot h.
This licence is granted under CGovernnent of  India, late
M nistry of Conmmrerce Notification No. 23-1TC 43, dated the
1st July 1943, as continued in force by the Inports  and
Exports (Control) 1947 (XVIilIlI of 1947) and is wthout
prejudice to the application of any other prohibition or
regul ation affecting the inportation of the goods which nay
be in force at the tine of their arrival.

69
Thi s licence is issued subject to the
condition that the goods will be utilised only
for consunption as raw material or accessories
in the licence holder’s factory and -that no
portion thereof will be sold to any party.

( Si gned)

For Chief Controller of Inports.

This licence was granted under Governnent of India, late

Conmer ce Departnent Notification No. 23. |TC/ 43 dated July
1, 1943 made under Rule 84(3) of the Defence of India Rules
whi ch was intended to "prohibit bringing into British India
by sea, land or air fromany place outside India of any
goods of the description specified in the schedule (hereto
annexed) except the following........
Sub-C ause X/ |:-Any goods of the description
specified in Part 1V of the Schedul e which are
covered by a special licence issued by an
Import Trade Controller appointed in this
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behal f by the Central Governnent."
I mported chicory is one of the goods described in Part [|V.
The effect of the )notificationis that if there is a
special licence for the inporting of chicory there would be
no prohibition against its inmport. Sections 3, 4 and 5 of
the Inports and Exports (Control) Act, 1947 provided for the
continuance of the notifications previously issued under the
Def ence of India Rules. Sections 3, 4 and 5 of that Act are
to the follow ng effect
"3. Powers to prohibit or restrict inports and
exports.-(1) The Central Covernment nmay, by
order published in the Oficial Gazette, make
provision for prohibiting, restricting or
otherwise controlling, in all cases or in
specified  classes of cases, and subject to
such exceptions, if any, as may be nade by or
under the order, -
(a) the inport, export, carriage coastw se
or shipnent as ships’ stores of goods of any
speci fied description
(b) the bringing into any port or place in
British India of goods of any speci fied
description intended to be taken out of
British |India without being removed from the
ship/ or-conveyance in, which they are being
carri ed.
(2) Al'l goods to which any order under sub-
section (1) applies shall be 'deened to be
goods . of which the inmport or export has been
prohi bited or restricted under section 19 of
the Sea Custons Act, 1878, and al
70
. L5
the provisions of that Act shall have effect accordingly,
except that section 183 'thereof shall have effect as if for
the word "shall’ therein the word ' may’ were substituted.
(3) Notwithstanding anything contained in the aforesaid
Act, the Central Governnent nay, by order published in the
Oficial CGazette, prohibit, restrict or inpose conditions on
the cl earance, whether for hone consunption or for _shipnent
abroad, of any goods or class of goods inported into British
I ndi a.
4. Al'l  orders made under rule 84 of the Defence of ~ India
Rules or that rule as continued in force by the Energency
Provisions (Continuance) Odinance, 1.946, and in force
i medi ately before the commencenent of this Act shall, so
far as they are not inconsistent with ,the provisions of
this Act, continue in force and be deemed to have been . made
under this Act.

5. If any person contravenes any order nade or deened to
have been nmade under this Act, he shall, without “prejudice
to any confiscation or penalty to which he nay be liable

under the provisions of the Sea Custonms Act, 1878, as
appl i ed by sub-section (2) of section 3, be punishable wth
i mprisonment for a termwhich may extend to one vyear, or
with fine, or with both."
On Mar ch 6, 1948 the Central Governnent i ssued a
notification wunder sub-r. (3) of r. 84 of the Defence of
India Rul es which -reads as follows :
"No. 2-1TC/48-1n exercise of the, power s
conferred by sub-s. (1) and sub-s. (3) of s. 3
of the Inports and Exports (Control) Act, 1947
(XVill of 1947) the Central Governnent s
pl eased to nmake the follow ng order, nanely,
(a) Any officer issuing a |licence under
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clauses VIIl to XIV of the Notification of the
CGovernment of India in the |ate Departnent of
Conmerce No. 23-1TC 43 dated the 1st July 1943
may issue the same subject to one or nore of
the conditions stated bel ow :

(1) That goods covered by the licence shal
not be disposed of or otherw se dealt with or
without the witten permission of the 1licens-
ing authority or any person duly authorised by
it.

(ii) That the goods covered by the |icence on
i mportation shall not be sold or distributed
71

at a price nore than that whi ch nay
be .specifiedin any directions attached to
the, licence.

(iii) That~ the applicant for a licence shal
execute-a bond for conplying the terns subject

to which a licence may be granted.

(iv) That t he licence shal | not be
transferabl e except i'n accordance wth the
perm ssion of ~the licensing authority or a
person duly authorised by it.
(v) That such other conditions may be
i nposed whi ch the I'i censing authority
consi ders to be expedi ent from t he
adnmi ni strative point of view and which are not
i nconsistent wth the provisions of the said
Act .
(b) Wiere a licensee is found to have
cont ravened the order or the terns and
conditions enbodied in _-or acconpanying a
licence, the appropriate licensing authority
or the Chief Controller of 1nmports may notify
himthat, wthout prejudice to any penalty to
which he may be |liable under the Inports and
Exports (Control) Act 1947 (XVIII1 of 1947) or
any other enactnent for the tine ‘being in
force, he shall either pernmanently or /for a
specified period, be refused any further
licence for inport of goods.
(c) Where an Inporter is found guilty of
contravention of the proviso to the said
notification or of any orders or ternms or
conditions enbodied in or -accompanying a
[icence or an application for a I'icense or any
ot her i mport trade contr ol rul es or
regul ations duly promul gated the | appropriate
licensing authority or the Chief Controller of
I mports may notify himthat, w thout prejudice
to any penalty to which he may be |iabl e under
the Inports & Exports (Control) Act 1947
(XVIIl of 1947) or any other enactment for the
time being in force, he shall either perma-
nently or for a specified period be refused
any license for inport of goods."

By S. 4 of Act 4 of 1960 there was an anmendnent of certain

provisions of the Inports and Exports (Control) Act, 1947

(Act XVI1Il of 1947). By s. 4 of the Anending Act the words

"Or any condition of a licence granted under any such order”

were introduced after the clause "any order nade or deened

to have been nade under this Act."

72

On Decenber 7, 1955, the Inports (Control) Oder was

promul gated by the Central Government in exercise of the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 13

powers conferred by ss. 3 and 4A of the Inports and Exports

(Control)
i mport

Act, 1947. Cdause 3 of this Oder prohibited
of goods except in accordance with a licence issued

by specified authorities. Cause 5 authorised inposition of

condi tions

under whi ch goods coul d be inported. Clause 5

provides as follows :

73

"Conditions of Licence.-(1) The i censing
authority 1issuing a |licence under this Order
may issue the same subject to one or nore of
the conditions stated bel ow

(i) that the goods covered by the licence
shal | not be disposed of, except in the nanner
prescribed by the Ilicensing authority, or

otherwise dealt wth, wthout the witten
perm ssion of the licensing authority or any
person duly authorised by it;

(ii) thatthe goods covered by the |Iicence on
i mportation shall ‘not be sold or distributed
at a price exceeding that which nmay be
specified in any directions attached to the
I'i cence;

(iii) that theapplicant for a licence shal
execute a bond for conplying with the terns
subj ect towhich a |licence may be granted.

(2) /A Jlicence granted under this Oder nay
contain such ot her condi tions, not
inconsistent wth the Act or this Oder, as
the licensing authority may deemfit.

(3) It shall be, deenmed to be a condition of
every such |licence; that :

(i) no person-shall -transfer and no person
shall acquire by transfer any licence issued

by the licensing authority except under and in
accordance with the witten perm ssion of the
aut hority which granted the lIicence or of any
ot her person enpowered in this behalf by  such
aut hority;

(ii) that the goods for the inport of which a
licence is granted shall be the property of
the licensee at the tinme of inport and
thereafter upto the time of clearance through
Cust ons;

(iii) the goods for the inmport of which a
licence is granted shall be new goods unless
otherwi se stated in the |licence

(4) The licensee shall conply wth al
condition inposed or deemed to be inposed
under this clause.”

Notification No. 23. |TC/ 43 dated July 1, 1943 was repeal ed

under

12 but the proviso to that clause saved the

operation of all licences previously issued and stated that

they nust

deened to be issued under the 1955 O der

Cl ause 12 reads as follows :

"12. Repeals- The Orders contained in the
notifications specified in Schedule 1V are
her eby repeal ed
Provided that anything done or any action
taken, including any appointment nade or
licence issued under any of the aforesaid
Orders, shall be deenmed to have been done or
taken under the corresponding provision of
this O der.
Schedul e |1V
Notifications repeal ed




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 8 of 13

1. Notification No. 23-1TC/ 43, dated the
1st July, 1943 issued by the late Departnent
of Commrerce, as anended.

2. Notification No. 2-1TC/48, dated 6th
March, 1948, issued by the late Mnistry of
Conmence.

On the basis of these provisions it was contended by M.
Cokhal e on behalf of the appellant that the contract which
is the sabject-matter of the suit was wunlawful and the
respondent cannot claim damages for breach of such a
contract. It was not disputed by M. Gokhale that the
contract between the parties was entered into on Novenber
26, 1955 before the comng into force of the Inports
(Control) Oder. It was nevertheless argued that a breach
of the conditions of the |icence was punishable under s. 5
of Act XVIII of 1947 as it stood at the relevant tinme and
therefore the contract - was illegal and no claim for the
breach ~thereof ~was maintainable. The contention of the
appel l ant /~ was™ that the contravention of the terns of the
l'i cence ‘i ssued, under the notification dated March 6, 1948
was a contravention of the notification itself wthin the
meaning of s. 5 of Act XVIII of 1947 and was puni shable. W
are unabl e to accept this argunent as correct. It is clear
t hat s. 5 before its anendnent only penal i sed the
contravention of any order made or deened to have been made
under the Act. It is true that a licence was granted by
virtue of a statutory notification dated ‘March 6, 1948
i ssued under the Defence of India Rules and | ater deemed to
have been issued under Act XVIII of 1947. Notification No.
23-1TC/ 43, dated July 1, 1943 nerely provides that no goods
shall be inported except the goods covered  hy specia
i cences issued by an authori sed,

QSup. C 1./68-6

74

,officer. Notification No. 2-1TC/ 48, dated March 6, 1943
authorises the licensing officer to inpose, one or nore
conditions prescribed by that (order and the [I|icensing

officer has therefore power to inpose conditions in the
l'icence issued by him but if the l'icensee contravenes the
conditions inposed by the licence it is difficult to hold
that it is not merely a contravention of the ,conditions of
a licence but there is contravention of the terns of the
notification and so the provisions of s. 5 of Act XVITIl of
1947 are attracted. Reference was made on behal f~ of the
appel l ant to the amendnent made of s. 5 of Act XVIII of 1947
by the Anending Act 4 of 1960. By the Anending Act s. 5 of

Act XVII1 of 1947 was anended so as to include contravention
of a condition of a licence granted under any order as an
offence under s. 5 of the Act. It is not, however
perm ssible, in the circunstances of the present case, to

construe the | anguage of s. 5 of the parent Act with the aid
of the Amending Act (Act 4 of 1960). It is not possible for
us to accept the contention of M. CGokhale that the Amending
Act of 1960 is sonmething in the nature ,of a Parlianentary
exposition of the nmeaning of s. 5 as it stood in the parent
Act . It follows therefore that on the nmaterial, date a
breach of the condition of- a licence was not tantanount to
a breach of the statutory order within the meaning of s. 5
of Act XVIII of 1947. The view that we have expressed is
borne out by the decision of this Court in East India
Commercial Co. Ltd. Calcutta v. The Collector of Custons,
Calcutta(l) in which it was held by the nmmjority judgnent
that an infringenent of the condition of a |licence was not
equi valent to an infringenent of the two ,orders dated July
1, 1943 and March 6, 1948 i.e., Nos. 23-1TC/43 and 2-1TC 48
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made under the Inmports and Exports (Control) Act, 1947 and
therefore the provisions of s. 167(8) of the Sea Custons Act
were not attracted. W accordingly reject the argunent of
M. Cokhale on this aspect of the case.

We pass on to consider the next contention put forward on
behal f of the appellant, nanely, that in any event the
inmports (Control) Order, 1955 had cone into force on
Decenmber 7, 1955 and the perfornance of the contract becane
illegal after that date. It was pointed out that the goods
arrived at the Madras port on Decenber 13, 1955 and were
cleared on Decenber 20, 1955. Reference was made to the
conditions inposed in the licence, Ex. B-9. that "the goods

will be wutilised only for consunption as raw material or
accessories in the licence holder’'s factory and that no
portion thereof wll “be sold to any party". It was

contended that the appellant would be cormitting an offence
under s. 5 of Act XVIII of 1947 if he sold the goods to the
respondent. i n pursuance of the contract as the condition of
t he

(1) [1963] 3 S.C R 338.

75

licence woul d be violated. [In our opinion, the argunent of
the appellant is well-founded and must be accepted as
correct. It is manifest that the disposal of the inported

chicory which arrivedat Madras port on Decenber 13, 1955
was governed by the provisions of the Inports (Control)
Order, 1955 which cane into force on - Decenber 7, 1955
Clause 5(4) of the 1955 Order expressly provides that the
licensee shall conply with all the conditions inmposed or
deened to be inposed under that clause. Therefore the sale
of the inported goods would be a direct contravention of cl
5(4) and wunder s. 5 of the Inports and Exports (Control)
Act, 1947 any contravention of the Act or any order made or
deened to have been nmade under the Act i's punishable wth
i mpri sonnment up to one year or fine or bot h. In
consequence, even though the contract was enforceable on
Noverber 26, 1955 when it was entered into, the performance
of the contract becane inpossible or unlawful after Decenber
7, 1955 and so the contract became void under s.” 56 of the
Indian Contract Act after the coming into force of the
Imports (Control) Order, 1955. Section 56 of the Indian
Contract Act states :

"An agreenment to do an Act inpossible in

itself is void.

A contract to do an Act which, after the

contract is mamde, becones inpossible, or, by

reason of some event which the pronmisor could

not prevent, unlawful, beconmes void

when the
act becones inpossible, or unlawful.
Where one person has pronised to do “sonething
whi ch he knew, or, with reasonable diligence,
m ght have known, and which the prom see did
not know to be inpossible or wunlawful,  such
prom sor nmust nmke conpensation to such
prom see for any loss which such promsee
sustains through the nonperformance of the
prom se. "

The doctrine of frustration of contract is really an aspect

or part of the | aw of discharge of contract by reason of

supervening inmpossibility or illegality of the act agreed to
be done and hence conmes within the purview of s. 56 of the
Indian Contract Act. It should be noticed that s. 56 |ays

down a rule of positive |aw and does not |eave the matter to
be deterni ned according to the intention of the parties.
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In English Law a case of supervening illegality is treated
as an instance of frustration of contract. 1In Metropolitan

Water Board v. Dick, Kerr & Co., Ltd(1l), under a contract
made in

(1) [1918] A C 119,

76

July 1914, a reservoir was to be constructed and to be
conpleted in six years from 1914 subject to a proviso that
if the contractors should be inpeded or obstructed by any
cause the engineer should have power to grant an extension
of time. Under the powers conferred by the Defence of the
Real m Acts and Regul ations, the contractors were obliged to
cease work on the reservoir by order of the Mnistry of
Muinitions in 1916. The " House of Lords held that the
contract was frustrated by supervening inpossibility, and
that the provision for extending the tinme did not apply to
the prohibition by the Mnistry. Lord Finlay, L.C said
that the interruption was "of such a character and duration
that it vitally and fundanentally changed the conditions of
the contract, and could not possibly have been in the,
contenpl ation ~of the parties to the contract when it was
made. " In a subsequent case-Denny, Mtt and D ckson Ltd. wv.
Janes B, Fraser & Co., Ltd:(1) a contract for the sale and
purchase of tinmber contained an option for the appellants to
purchase a tinber-yard (which was neanwhile let to them) if
the contract was term nated on notice given by either party.
By the Control of Tinber (No. 4) Oder, 1939, further
tradi ng transactions under the contract becaneillegal, but
in 1941 the appellants gave notice to termnate t he
contract, and also to exercise their option to purchase the
ti mber-yard. The House of Lords held that the option to
purchase was dependent on the tradi ng agreenent, ‘that the
1939 Order had operated to frustrate the contract, and that,
consequently, the option to purchase |apsed upon t he
frustration since it arose only if the contract was
term nated by notice. At page 274 of the Report, ' Lord
Wight made the foll owi ng observations
"It is nowl!l think well settled that  where
there is frustration a dissolution  of a
contract occurs automatically. 1t does not
depend, as does rescission of a contract _on
the ground of repudiation or breach, on the
choice or election of either party.

depends on what actually has happened on its
effect on the possibility of  performing the
contract. VWere, as generally happens, and
actually happened in the present' case, one
party clains that there has been frustration
and the other party contests it, the /court
deci des the issue and decides it ex post facto
on the actual circunmstances of the case. The
data for decision are, on the one hand, the
ternms and construction of the contract,  read

in the Iight of the t hen exi sting
circunstances, and on the other hand the
events whi ch have occurred............. I find

the theory of the basis of the rule in Lord
Summer’s pregnant statement (loc. cit.) that
the doctrine of frustration is really a de-
vice by which the rules as to abso-

(1) [1944] A C 265.
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lute contracts are reconciled with the specia
exception which justice demands. Though it
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has been constantly said by high authority,
including Lord Summer,, that the explanation
of the rule is to be found in the theory that
it depends on an inplied condition of the
contract, that is really no explanation. It
only pushes back the problema single stage.
It -leaves the question what is the reason for
inmplying a term Nor can | reconcile that
theory with the view that the result does not
depend on what the parties mght, or would as
hard bargai ners, have agreed. The doctrine is
invented by the court in order to supplenent
the defects of the actual contract. The
parties did not anticipate, fully and
conpletely, if at all, or provide, for what
actual Iy happened. "

In the recent case of British Myvietonews Ltd. v. London and

District Cnemas Ltd.(1), Denning; L.J. in the Court of

Appeal © took the viewthat "the court really exercises a

qual i fying power-a power to qualify the absolute, literal or
wide terns of the contract-in order to do what is just and
reasonable in the new situation". "The day is gone," the

| earned Judge went -on to, say, "when we can excuse an
unforeseen injustice by saying to the sufferer "it is your
own folly, you ought not to have passed that formof words.
You ought to have put in a clause to protect yourself.’ W
no longer credit a party with the foresight of a Prophet or
his awer with the draftsmanship of a Chal ners. W realise
that they have their limtations and make al | owances
accordi ngly. It is better thus. The old maxi mrem nds us
that he who <clings tothe letter clings'to the dry and
barren shell and misses the truth and substance  of the
matter. We have of late paid heed to this warning, and we
must pay |ike heed now. " The decision of the Court of Appea
was reversed by the House of Lords(2) and Viscount 'Sinon
expressed di sapproval of the view taken by Denning, L.J. At
page 184 of the Report, Viscount Sinon said:

"The principle remains the sane. Particul ar
applications of it my greatly  vary and
theoretical |awers may debate whether the

rul e should be regarded as arising fro

minplied
termor because the basis of the ,contract no
| onger exists. In any view, it is a question
of construction as Lord Wight pointed out in
Constantine’s case and as has been repeatedly
asserted by other masters of |aw "
In English Law therefore the question of frustration of con-
tract has been treated by courts as a question of
construction
(1) [1951] 1 K. B. 190
(2) [1957] A.C. 166 at 184.
78
depending wupon the true intention of the parties. In
contrast, the statutory provisions contained in S. 56 of the
Indian Contract Act lay down a positive rule of law and
Engl i sh authorities cannot therefore be of di rect
assi stance, though they have persuasive value in showi ng how
English courts have approached and decided cases under
simlar circumstances.
Counsel on behalf of the respondent, however, contended that
the contract was not inpossible of perfornance and the
appel | ant cannot take recourse to the provisions of s. 56 of
the Indian Contract Act. |t was contended that under cl. 1
of the Inmport Trade Control Order No. 2-1TC/ 48, dated March
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6, 1948 it was open to the appellant to apply for a witten
perm ssion of the licensing authority to sell the chicory.
It is not shown by the appellant that he applied for such
perm ssion and the licensing authority had refused such

per m ssi on. It was therefore mmintained on behalf of the
r espondent that the contract was not i mpossi bl e of
per f or mance. We, do not think there is any substance in
this argument. It is true that the Ilicensing authority

could have given witten perm ssion for disposal of the
chicory wunder, cl. 1 of Order No. 2-1TC/ 48, dated March 6,
1948 but the condition inmposed in Ex. B-9 in the present
case is a special condition inposed under «cl. (v) of
paragraph (a) of Order No. 2-1TC 48, dated March 6, 1948 and
there was no option given wunder this clause for the
licensing authority to modify the condition of |icence that

" the goods will be utilised only for consunption as raw
material or accessories in the licence holder’'s factory and
-that no portionthereof will be sold to any party”". It was
further argued on behalf of the respondent that, in any

event, the appellant could have purchased chicory from the
open market and supplied it to the respondent in terns of
-the contract. There is no substance in this argunent also.
Under the contract the quality of chicory to be sold was
chicory of specific description"Egberts Chicory, packed in
495 wooden cases, each case containing 2tins of 56 1b

nett". The delivery of the chicory was to be given by "S.
S. Awaki" in Decenber, 1955. It is manifest that the
contract, Ex. A-1 was for sale of certain specific goods as
described therein and it was not open to the  appellant to
supply chicory of any other description. Reference was nade
on behalf of the respondent to the decision in  Maritine
National Fish, Limted v. Ccean Trawl ers, Limted(1). In
that case, the respondents chartered to the appellants a
steamtrawer fitted with an otter trawl. Both parties knew
at the time of the contract that it was illegal to use an
otter traw w thout a licence fromthe, Canadi an governnent.
Sone nonths |ater the appellants applied for I|icences for
five trawl ers which they were operating, including

(1) [1935] A C 524.
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the respondents’ trawer. They were inforned that only
three licences would be granted, and were requested to state
for which of the three trawers they desired to have
i cences. They nanmed three trawers other than t he
respondents’, and then claimed that they ~were no |onger
bound by the charter-party as its object had been
frustrated. It was held by the Judicial Committee that the
failure of the contract was the result of the | appellants’
own election, and that there was therefore no frustration of
the contract. "W think the principle of this case applies
to the Indian | aw and the provisions of s. 56 of the |ndian
Contract Act cannot apply to a case of "self-induced
frustration". In other words, the doctrine of frustration
of contract cannot apply where the event which is alleged to
have frustrated the contract arises fromthe act or el ection
of a party. But for the reasons already given, we hold that
this principle cannot be applied to the present case for
there was no choice or election left to the appellant to
supply chicory other than under the terns of the contract.
On the other hand, there was a positive prohibition inposed
by the Iicence upon the appellant not to sell the inported
chicory to any other party but he was permitted to wutilise
it only for consunption as raw naterial in his own factory.
We, are accordingly of the opinion that Counsel for the
respondent has been unable to make good his argument on this
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aspect of the case.

For the reasons expressed we hold that this appeal should be
al l owed and the decree of the Madras High Court in A'S. No.
367 of 1958 shoul d be set aside and the suit brought by the
respondent should be dismissed inits entirety. W do not
propose to make any order as to costs in this appeal

Y. P. Appeal all owed.
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