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ACT:

Crimnal Law Alternative charges under s. 302 read with s.
34 and s. 302 read with 149 of the |Indian Penal Code-No
charge under s. 147 or s. 148-conviction under s. 302
read with s. 149-Legality.

HEADNOTE:

The appel | ant, % were charged alternatively under s. 302 read
with s. 149 and s. 302 read with-s. 34 of the Indian Pena
Code, 1860. They were convicted under s. 302 read with s.
149. On the question whether the conviction was |egal, when
they were not charged and convicted under s. 147 or /'s. 148,
HELD : It was not obligatory to charged the accused under s.
147 or S. 148 before S. 149 could be wutilized against them
[22D; 23]

For the application of s. 149 there nmust be an unlawfu
assenbly. If an offence is committed in prosecution of the
conmon obj ect of that assenbly or is such as the nenbers of
the unl awful assenbly know to be likely to be committed then
whoever is a nenber of that assenbly at the tinme the offence
is conmitted, is guilty. A charge under sections 143 or 147
is not a condition precedent before section. 149 is
utilized, because. these are inplied in circunstances in
which s. 1,49 is used, and nust al ways be present when the
charge is laid for an offence |ike nurder with the aid of s.
149. There can be proof under s. 149, of the existence of
an unlawful assenbly of the common object and of the part
pl ayed by that unlawful assenbly or any of its nenbers, same
as under s. 143 or s. 147 or s. 148. There may  be
addi tional charges wunder these sections to guard against
failure of the charge for an offence read, with s. 149, but
the other charges cannot be regarded as condition precedent.
[22 B-C, 23 C- D, H 24A]

JUDGVMVENT:

CRI M NAL APPELLATE JURI SDICTION : Crimnal Appeals Nos. 209
of 1962 and 3 of 1963.

Appeal s by special |eave fromthe judgnent and order dated
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August 30, 1962, of the Patna High Court in Governnent
Appeal No. 33 of 1959 and Cr. Appeal No. 392 of 1959
respectively.

S. P. Varma, for the appellants (in Ct. A No. 209 of
62).

K. K. Sinha, for the appellants (in C. A No. 3 of
1963).

u. P. Singh, for the respondent (in both the appeals).

19

The Judgnent of the Court was delivered by

H dayatullah J. In these two appeals by nine persons, who,
have been convicted under s. 302/1149, Indian Penal Code,
special. leave is |limted to one question of Ilaw, nanely,
whet her the accused could be legally convicted under the
above sections when they were not charged and convicted
under S. 147 or s. 148 of the Indian Penal Code ? It appears
from the judgnment under appeal that there was a difference
of opinion on thi's point in the H gh Court at Patna and the
appeals i'n the Hi gh Court were disposed of by a Full Bench
which held  that” charges under ss. 147 and 148 were not
necessary before conviction under s. 302, |Indian Penal Code
could be made with the aid of 's. 149, Indian Penal Code.

In view of the limted nature of the appeals only the

essential facts may be stated. The person who lost As life
was one Msari who was related to sonme of the accused
per sons. In the past there were other incidents. |In 1955
one Ajablal was murdered and sone of the present accused
were prosecuted but were acquitted. Subsequently, one
Bal deo Sharma was  nurdered and sone of the  prosecution
witnesses in this case were charged with that offence. At

the tinme of the judgnent under appeal (August 30, 1962) an
appeal was pending in the Patna Hi gh Court against the
convi ction of the accused in that case.

The present occurrence took place on April 24, 1958. The
prosecution case is that Msari was going in the norning to

call |aborers when he was attacked by the appellants wth
di verse weapons. He died as a result of his injuries and a
case was registered under s. 302, Indian Penal Code. The

appel l ants were charged at the trial alternatively under s.
302/149 and 302 /34, Indian Penal - Code. The Additiona
Sessi ons Judge, Monahyr convicted three of the appellant,-,
on both the charges, sentencing themto —inprisonnent  for
life on the first charge only. The renaining accused were
acquitted. Appeal s by those who were convicted and by the
State Government against the acquittal of the others were
heard together and were disposed of by the comobn judgnent

now under appeal. The appeal of the State Government was
allowed and that of the three convicted accused was
di sm ssed. As a result all the original accused  were

convicted wunder s. 302/1.49, Indian Penal Code and were
sentenced to inmprisonnent for life. During the hearing of
the appeals a point was raised by the State counsel in the
appeal by the State that the trial was bad inasmuch ‘as no
charge wunder S. 147 or s. 148 had been franed. The
Di vi sional Bench thinking that the point m ght
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only menaces the public peace or actually disturbs it. The
schene of the Chapter may now be exanmi ned.

Section 141 defines an unlawful assenbly as an assenbly of
five or nore persons the conmon object of which is inter
alia to commit an offence. There are five clauses which
descri be the many kinds of common objects which render an
assenbly unl awful . These cl auses need not be reproduced
here for nothing turns on themin +, he present case. Her e
we are concerned with the offence of nurder and according to
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the charge the comon object of the accused who had forned
thenselves into an assenbly was to commt the nurder of
M sari . Thi s common obj ect has been held proved and there
can thus be no question that this was an unlawful assenbly.
Continuing again with the schenme of the Chapter, we next see
that s. 142 says that a person is considered to be a
menber of an unlawful assenbly, if, being aware of facts

whi ch render any assenbly an unlawful assenbly be
intentionally joins that assenbly or continues in it. A
mere nenbership of an unlawful assenbly is punishable under
S.  143. Under the next section heavier punishnent is

awardable to a person who joins an unlawful assenmbly armed
with a deadly weapon or with anything which used as a weapon
of offence is likely to cause death. Section 145 next
provides for a simlar higher punishnment for a person who
joins or continues in an unlawmf ul assenbly knowing that it
has been orderedto disperse.. These sections make mem
bershi p as such of an unl awful assenbly punishable, though
in varying degrees.
Section. 146 then defines the offence of rioting. Thi s
offence is said to be conmtted when the unlawful assenbly
or any nenber thereof in prosecution of the conmon object of
such assenbly wuses force or violence. It may be noticed
here that every menber of the unlawful assenbly is guilty of
the offence of rioting even though be may not have hinself
used force or  viol ence. There i's t hus vi carious
responsi bility when force or violenceis used in prosecution
of the common object of the unlawful assenbly.  The next two
sections prescribe punishnent for the offence of rioting.
Section 147 punishes sinple rioting. Section 148 punishes
nore severely a person who comits the offenceof  rioting,
armed with a deadly weapon but the section nakes only a
person who is so arned |iable to higher punishnment.  Section
149 then creates vicarious responsibility for other offenses
besides rioting. The section provides as follows :
"149. Every nmenber -~ of unl awf ul assenbl y
guilty of offence conmitted in prosecution of
conmon obj ect .
22
If an offence is conmitted by any nenber of an
unl awf ul assenbly in prosecution of the comon
object of that assenbly, —or such as the
nmenbers of that assenbly knew to be likely to
be committed in prosecution of that  object,
every person who, at the tine of t he
conmitting of that offence, is a nember of the
same assenbly, is guilty of that offence"
For the application of the section there nmust be an unl awfu
assenbly. Then if an offence is commtted in prosecution of
the conmon obj ect of that assenbly or is such as the nenbers
of the unlawful assenbly know to be likely to be “comitted
then whoever is nenber of that assenbly at the tinme the
offence is comtted is guilty. The remaining sections do
not help in the present discussion
This being the scheme, is it obligatory to charge a person
under s. 147 or s. 148 before s. 149 can be utilized *?
Section 149 does not state this to be a condition precedent
for its own application. No other section prescribes this
procedure. Sections 146 and 149 represent conditions under
which vicarious liability arises for the acts of others. |If
force or violence is used by a nmenber in the prosecution of
the conmon obj ect of the, unlawful assenbly every nenber of
the assenbly is rendered guilty of the offence of rioting
and is punishable for that offence wunder s. 147. The
of fence of rioting nust of course, occur when nmenbers are
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charged with nurder as the commpn object of the unlawfu

assenbl y. Section 148 creates liability on persons arned
with de;-1dly weapons and it is a distinct offence. It need
not detain us. |If a person is not charged under s. 147 it

does not nean that s. 149 cannot be used. Wen an offence
(such as murder) is committed in prosecution of the conmon
obj ect of the unlawful assenbly or the offence is one which
the nenbers of the assenbly knew to be likely to be
conmitted in prosecution of the commobn object, individua

responsibility is replaced by vicarious responsibility and
every person who is a nmenber of the unlawful assenbly at the
time of the commtting of the offence becones guilty. It is
not obligatory to charge a person under s. 143, or s. 144
when <charging himwith S. 147 or s. 148. Simlarly, it is
not obligatory to charge a person under s. 143 or s. 147
when charging himfor anoffence with the aid of s. 149.
These sections are inplied. It may be useful to add a
charge ~under s: 147 and 148 wth charges under other
of fenses of the Penal, Code read with s. 149. but it is not
obligatory to do so. A person may join an unlawful assenbly
and be guilty under s. 143 or 147 or 148 but he may
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cease to be its menmber at the time when the of fence under s.
302 or sone other offence is conmtted. He would not in
that event be liable for the other offence for S. 149 would
not apply to him ' The present case is not of that kind.

The fallacy in the cases which hold that a charge under s.
147 is conpul sory ' arises because they overlook that the
i ngredi ents of s. 143 are inplied in s. 147 and the
ingredients of s. 147 are inplied when a charge under s. 149
is included. An exam nation of s. 141 shows that the conmon
obj ect which renders an assenbly unlawful may involve the
use of crimnal force or show of crim nal force, t he
comm ssion of mschief or crininal trespass or ot her

of fence, or resistance to the execution of any law or of any
| egal process. O fenses under ss. 143 and 147 must al ways
he present when the charge is laid for an offence Iike
murder with the aid of s. 149, but the other two charges
need not be franed -separately unless it is sought to 'secure
a conviction under them It is thus that s. 143 is not used
when the charge is under S. 147 or s. 148, and s. 147 is not
used when the charge is under S. 148. Section 147 may be
di spensed with when the charge is under s. 149 read with an
of fence under the Indian Penal Code.

The charges that are franmed agai nst the appel |l ants and whi ch
we have reproduced earlier, contain all the necessary
ingredients to bring home to each nember of = the unlawfu

assenbly the of fence of nmurder with the aid of s. 149. The
prosecution has proved the existence of an unl awf u

assenbly, its common object which was nmurder of Msari and
the nmenber-, hip of each of the appellants. Nothing nore was
necessary. of course, if a charge bad been franmed under S.
147 or 148 and that charge had fail ed against any of the
accused then s. 149 could not have been used against  him
The area which is comon to ss. 147 and 149 is the
substratum on which different degrees of liability are built
and there cannot be a conviction with the aid of s. 149 when
there is no evidence of such substratum It is quite a
different thing to say that to lay down this substratum one
must frame first a charge under s. 143, then a charge under
s. 147 and then a charge under s. 149. The last naned
section is not dependent on the other.-, because the others
are inmplied in circunstances in which s. 149 is used. There
can be proof under s. 1.49 of the existence of an unlawfu

assenbly, of the conmon object and of the part -played by
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the unlawful assenbly or any of its nenbers, same as under
s. 143 or S. 147 or s. 148. There nay be additional charges
under these sections to guard against failure of the charge
for an of fence
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read with s. 149 but the other charges cannot be regarded as
condition precedent.

We agree with the conclusion of the Full Bench and therefore
confirmthe judgnment under appeal. The appeals will be dis-
m ssed.

Appeal s di sni ssed.
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