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PETI TI ONER
STATE | F WEST BENGAL AND OTHERS

Vs.
RESPONDENT:
NURUDDI N MALLI K AND OTHERS
DATE OF JUDGVENT: 18/ 09/ 1998
BENCH

K. VENKATASWAM , A. P. M SRA

ACT:

HEADNOTE

JUDGVENT:

JUDGVENT

Leave granted.

These appeal s are directed agai nst the judgnents and

orders dated 9th February, 1994 and 29th August 1995 by
whi ch the High Court directed the appellant-authorities to
grant approval to the teaching and non-teaching staff
i ncludi ng the Head Master (Mohd. Nuruddin Mallick) ~in the
respective posts held by them in a Mdrasah known as
Bi shal axm pur Pune Saha Mastani a Junior H gh Madrasah.

The present case is one of such unfortunate tug of

war between the Management of an Educational Institution and

the statutory authorities. Such situations are gradually
rolling into spate of litigations crunbling the very base of
the educational environment. It is either on -account of

factionalism within the nmanagenent, each faction when in
power trying to pour in his nen contrary to the norms fixed
or sonetinmes on account of authorities deliberately pulling
the strings of the nanagenent for strafing reasons delaying
the legitinate conferment of rights of the teachers, staff
or the institution. Education is the foundation of the

prosperity of any country, it shapes its future by
i nculcating discipline, culture and the spirit- into the
yout h. If the very foundation of education is involved in

long drawn out litigation, the very hope and aspiration of
the youth for the future is lost. Every contribution by any
person entrusted wth such noble service may be teacher

managenent or staff, whether GCovt. functionaries or
statutory authorities has to render service with dedication
and with the sole objective to render service to the nation
and in doing so elimnate, if any, strafing conflicts to
reach the objective in accordance with law. Any action by
all such has to be shunned and an atnobsphere to be created
which is conducive to the healthy atnosphere. for the
students. Wth this now we proceed to exam ne this case.

For establishing either Junior or H gh Mdrasah

whi ch consists of four levels of classes, nanely, class Vto
VIIl as well as H gh Madrasah which have two | evels, nanely,
classes |X & X, the sanction of the State Govt./West Benga

Madrasah Board is necessary. The appellants are State of
West Bengal, the President and the Secretary of West Benga




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 8

Madr asah Education Board, renamed as West Bengal Board of
Madr asah Educati on. The case set up by the appellants is
that the staff pattern as wel | as t he required
qualifications of teaching and non-teaching staff of
Madr asahs are prescribed fromtime to tinme. The circulars
also lay down conditions under which a Madrasah may be
permtted to open additional class units or sections. The
staff pattern for additional class units when approved are
al so prescribed. Were a Junior H gh Madrasah is upgraded
as a Hgh Mdrasah, no fresh approval 1is required for
teachers whose appoi ntnments have already been approved by
the Board as teachers of the Junior H gh Madrasah. The
Bi shal axm pur Pune Shah Mastani a Junior H gh Mdrasah (for
short ’'said Madrasah’) was recognised by the Board with
effect from 1st January, 1971 as Junior H gh Madrasah
(Classes V to Vii).  The staff pattern originally approved
was six teaching (including ~Head Master ) and two
non-teaching staff. Openi ng of “additional class units were
approved fromtine to tinme and by 1981 posts of three
addi tional ~teachers and one additional non-teaching staff
had been sanctioned. As a result, the Junior Hi gh Madrasah
had the approval for ~a total of nine teaching (including
Head Master) and three non-teaching staff. The sai d
Madr asah opened cl asses I'X & X wi thout any approval / sanction
for the sane. It appears that the Board fromtine to tine
granted ad hoc special permissions for the Cass X students
to appear at the school final examinations. 1In 1981, the
wit petitions being'CR No. 2391 (W of 1981 and C. R. No.
14594 (W of 1981 were filed by Mohd. Nuruddin Millick for
an order directing the authorities to recognise the said
Madrasah as a Hi gh Madrasah (i.e.Casses Vto X).  In these
wit petitions orders were nade fromtine to tinme granting
perm ssions for the students of class X to appear in the
school final exam nations. The said C.R No. 2391 (W of
1981 was finally disposed of by the Division Bench of the
H gh Court by an order dated 19.11.1986. The Division Bench
directed the respondents in (the Wit Petition \viz.
appel l ants herein to consider the case of the Madrasah for
upgradation to Hi gh Madr asah. There were contenpt
proceedi ngs followi ng the order dated 19.10.91 was passed by
the Division Bench of the High Court,  which directed the
authorities to grant recognition to the said Madrasah as a
H gh Madrasah. The said order dated 11.10.91 was nodified
on 7.7.92 so as to direct that the recognition shoul d be
with effect from 1980. These orders have -since  been
conplied with and the Madrasah has been recognised as a Hi gh
Madrasah with effect from 1980. The issue involved in the
present appeal arises out of the facts subsequent to the
recognition of the said nmadrasah as a Hi gh Madrasah.

In ternms of the prescribed rules, a H gh Mdrasah

consi sting of six class units (i.e.classes Vto X ‘with one
class at each level) is entitled to appoint twelve teaching
(including Head Master) and three non-teaching staff.
Considering the fact that three additional teachers and one
addi ti onal non-teaching staff had al ready been approved for
the Junior H gh Madrasah, i.e., classes Vto Xl Il the ticket
staff pattern for the upgraded H gh Madrasah becane fifteen
teachi ng and four non-teaching staff. Since nine teaching
staff and three non-teaching staff had al ready been approved
for classes Vto VIII what was required to be permtted was
approval to an additional six teaching and one additiona
non teaching staff.

On 6.8.92, the nmanagenent of the said Madrasah
forwarded to the appellant authorities a list of 31 staff
menbers consisting of 24 teaching and 7 non-teachi ng staff
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for approval. relevant information wth regard to this
request for approval was required both by the District
I nspector of schools (DIS) as well as by the Board. W thout
waiting for the disposal of the application for approval, a
wit petition was noved by Shri  Nuruddin Millick on
11.11.92, being C O No. 12099 of 1992, praying for orders
directing the authorities to approve the said list of 31
staff.
During the pendency of the said Wit Petition, an
order was nade directing the District Inspector of Schools
to subnmit a report. On 25.11.92, such report was submitted
by the Assistant Inspector of Schools under directions of
the District Inspector of Schools, which disclosed that many
of the teaching staff did not have t he requisite
qualifications. Since this was not a report by the District
I nspector of School s as ordered earlier by the Court, fresh
orders were passed-on 18:12.92 and 23.12.92 for the District
I nspector of Schools hinmself to submit the report. On
6.1.93 a fresh report was submtted by the District
| nspector. of Schools fromwhich also it appears that the
Madrasah ~was ~not entitled to approval for 31 teaching and
non-teaching staff as applied for.
On 12.1.94 the learned Single Judge after hearing
the Wit Application directed the authorities to grant
approval of 31 teaching and non teaching staff. It was also
directed that the Head Master (Shri Nurudding Mallick) would
be entitled to get his salary in the pay scale of Head
Master with effect from 1. 1. 80.
Three appeals were preferred -against the sai d
judgrment dated 12.1.94 of the learned single Judge
i . FMAT No. 337 of 1994 by Shri Nuruddin
Mal lick & Os.
ii.Appeal No. 386 of 1994 by added respondents
being teachers who clainmed to have worked
but whose names had not been included in the
list of 31; and
iii.FMAT No. 799 of 1994 on behalf of the State.
In the present appeals, we are not concerned wth
the aforesaid appeal No. 386 of 1994. An application for
stay filed on 3.2.94 in FVMAT 337 of 1994 (being the appea
filed by Shri Nuruddin Mallick) came wup for hearing on
9.2.94 and the Division Bench of the H gh Court proceeded to
pass and order directing the Board to approve the services
of the teachers and non-teaching staff, as directed by the
| earned single Judge, within a period of- one nmonth and
further directed release of all salaries within a period of
two months fromthe date of submission of the grant-in-aid
formto the authority concerned. The order dated 9.2.94 then
went on to provide as follows :
"After passing of this order, nothing
remai ns to be decided in the appeal. Accordingly,
the appeal is treated as on the day’'s list and
both the appeal and the application are disposed
of as above."
The further case is that the appellants in FMAT No.
337 of 1994 were not aggrieved parties but at their instance
the Division Bench was pleased to affirmthe order of the
| earned Single Judge. Moreover, the contentions of the State
authorities against the order of the learned Single Judge
dated 12.1.94 were not considered and their appeal remined
pendi ng wi thout any decision. Strangely the hearing of the
stay application was in fact treated as the hearing of the
mai n appeal at the instance of a party who was not aggrieved
by the order of the I earned Single Judge.
The above order was followed by a cont enpt
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application being C R No. 398 of 1994 for non-conpliance
thereof. The contenpt application was disposed of by an
order dated 1.7.94 wherein it was directed that the approva
should be issued provisionally wthout prejudice to the
rights and contentions of the parties and subject to further
orders of the Court. The State authorities were given
liberty to file a proper application within two weeks.

The State authorites thereupon issued orders for

provi sional approval and filed an application for recalling
the order dated 9.2.94. The said application, anongst
ot hers, was disposed of by the inpugned judgnent dated
29. 8. 95.

So far as the approval of 31 teachers and
non-teaching staff, as desired by respondent Madr asah
through its letter dated 6th August, 1992, can only be
consi dered by the conpetent authority in accordance with the
prescribed rules and on fulfillnent of the criteria as laid
down under the rules or concerned circulars. The subm ssion
on the face of it is that the prayer for approval was for a
nunber fat- in excess of the permtted staff pattern
Further, the submission is that the report of the Assistant
I nspector of schools dated 25th Novenber, 1992 on which
reliance was placed by the l'earned Trial Judge, reveals that
the teachers do not possess the requisite qualifications.
Simlar is the position of the subsequent report of the
District |nspector of School s. The grievance of the
appel lants is that these reports were not even referred to
or considered in the inpugned judgnent. Further, the Court
has al so not exam ned, whether -the request for approva
conplies with the prescribed rules and the perm ssible staff
pattern or not including the qualifications of the teachers.
According to the subm ssions of |earned senior counsel for
the appellant, M. Dipankar P. Cupta, the Hi gh Madrasah is
presently entitled to approval of ~six _additional teachers
and one non teaching staff. The ~al ready approved ni ne
teachers and three non teaching staff who are included in he
list of 31, do not require any further approval. The ' rest
of list containing twelve nunbers cannot be approved unl ess
it is shown that they possess requisite qualification and
satisfy the justification of such —nunber of post as per
staff pattern. It is submtted that the appellants are
ready and wlling to give approval to further six teaching
and one non teaching staff as per rules subject to their
fulfillment of educational qualifications and other criteria
as laid down in the rules.

On the other hand, the case of the respondents is

that the Bishal axm pur Pune Shah Mostania Junior High
Madr asah was recognised by the Wst Bengal Madrasah
Educati on Board (hereinafter referred to as 'Board’) w.e.f.
1st January 1971 with classes from V to VIIl. As its
enrol ment increased in all classed, three additional @ posts
of teachers were sanctioned to it, raising the tota
sanctioned strength of teaching staff to nine including Head
Master and three non-teaching staff including one clerk.

As there was no H gh Madrasah within a radius of 30

mles, i.e., 48 kns., fromthat place, the then managenent
applied for its upgradation to a X-class H gh Madrasah with
effect from 1.1.1976 leading to inspection of the said
Madarsah by the authorities concerned on 17.9.1976 and
11.7.1980 who, in turn, recomended for its recognition as a
H gh Madrasah. But no order granting its such recognition
was i ssued by the authority.

As the said Madrasah was nmaintaining class - X since

1976, it was all along granted special pernmission by the
Madrasah Education Board form 1976 to 1980 for sending its
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students as regular candidates for H gh Mdrasah fina
exam nati on.
On refusal by the Madrasah Education Board to send
its candi dat es as before for appearing at the said
exam nation in 1981, the said Madrash was constrained to
nove the High Court and obtained perm ssion for the sane for
the period from 1982 to 1986. Thereafter, again on refusa
of the Hi gh Court, the managenent of the said Madrasah noved
this Court whereupon this Court granted permission for the
sai d exani nation held in 1987 and 1989.
Thereafter, the said WMdrasah has been regularly
sending up its candi dates since 1990 onwar ds. However, as
the authority did not consider the case of upgradation of
the said Madrasah the managenent noved the H gh Court of
Calcutta whereupon it, inter alia, directed for keeping one
guota vacant as was allotted to the said Board by the State
Government for the year 1980-81 till the question of
recognition as High Madrasah is considered by the authority.
Thereafter, series of cases including contenpt proceedings
went on before the |learned Single Judge and the Division
Bench of the High Court. Then the Division Bench on 19th
Noverber, 1986 directed the appellants to consider the case
of recognition of H gh Madrasah within three nonths in the
l[ight of the recomendations in the years 1980, 1984 and
1986. Since the appellants did not pass any order of
recognition, the appellants noved initially the contenpt
proceedi ngs, which was rejected by the Hgh Court, and
ultimately this Court passed the follow ng order
"Special |eave is granted. W have heard
the appeal. This appeal is filed against the
order of the High Court dated 7.12.1988 by which
it refused to take any action against t he
respondent for not conplying with the wit issued
by the High Court in Appeal from Oiginal O der
No. 839 of 1986. The conplaint of M. A K
Sen |earned counsel for the appellants is that
the order dated 19.11.86 passed by the High Court
whi ch had becone final had not been conplied with
by the respondents. The High Court has di'sposed
of the matter by observing.
"Contenpt matter is between the Court and

the alleged contemer respondents ........ For
the aforesaid reasons, we are not inclined to
exerci se our di scretion in initiating a

proceeding and accordingly we reject this

application.”
The High Court, on remand, directed the appellants
to grant recognition within a period of two nonths, failing
whi ch the contemers shoul d appear on 20th Decenber, /1991
for passing necessary orders for inprisonnent and fine.
Thereafter, the appellants granted provisional recognition
to the respondents for tw years by order dated 10th
December, 1991.
Further, so far as the facts, as af oresai d,
submtted by |earned counsel for the respondents were only
to showthe nala fide of the appellants is not giving
recognition as high Madrasah to the respondents-institution
for which respondents have initiated various proceedi ngs and
ultimately obtained the said orders. This was enphasised
nore to show the mala fide attitude of the appellant
authorities which it seens, was the foundation of the
argunent before the High Court resulting into the inpugned
orders. The controversy nowin this case, to which we are
concer ned, is regarding the approval of teaching and
non-teaching staff of the said WMadrasah. As aforesaid,
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submi ssion for the appellants is except which is the subject
matter of challenge in the appeal arising out of SLP No.
28178 of 1995.

Since in terns of the order dated 9th February,

1994, the concerned authorities did not issue any order of
approval of the teaching and non teaching staff of the said
Madr asah a contenpt proceeding was drawn against the
appel lants. On 1st July, 1994 the Division Bench in the
said proceeding directed to accord provisional approval to
the teachers concerned by Tuesday next, subject to further
orders wthout prejudice to the rights and contentions of
the parties. Thereafter, provisional approval was given to
16 teaching and 3 non teaching staff. Subsequently, the
appel | ants made an application dated 19th July, 1994 for the
nodi fication and for review of the order dated 9th February,
1994.

It is not in dispute that the Division Bench of the

Cal cutta Hi gh Court, while deciding application in FMAT No.
337/ 94, also decided the appeal, that is to say, FMAT No.
337/ 94 which is evidenced from the following order few
teachers the other teachers do not prima facie posses the
requisite qualification-as per rules which requires scrutiny

and adj udi cati on by the concerned authority. In terms of
the conditions |laid down-in the provisional recognition, the
school authorities had to reconstitute the rmanaging

conmittee according to the rules. The Trial Judge directed
the secretary of the Madrasah Board to accord approval of
the el ection of nenbers of the category of ‘guardians and
al so directed the District Inspector of Schools to forward a
copy of the report to the said Board for giving its approva
in favour of the said 31 persons (24 teachers and 7
non-teaching staff) preferably wthin one nont h from
forwarding of the report. Bei ng ~aggrieved by the said
order, an appeal was preferred before the Division Bench of
Calcutta Hi gh Court in FMAT No. 337 of 1994.

The Division Bench as aforesaid, passed an order on

9th February, 1994 directing the Board to give approval to
the service of teaching and nonteaching staff of ‘the said
Madrasah within one nonth fromthe date in respect of whom
recomendati on had al ready been nmade and also directed to
submt the grant-in-aid application for release of al
salaries within two nmonths. It is this order dated 9th
February, 1994, as aforesaid,

"After passi ng of this order nothing

remains to becided in the appeal. Accordingly,
the appeal is treated as on day’ s list and both
the appeal and the application are disposed of as
above. "
The subm ssion by |learned senior counsel for the
respondents Ms. Indira Jaisingh, is that the<appell ant

authorities are deliberately delaying to give recognition to
the teaching and non teaching staff through they have al

the required materials with them Further, the infornmation
sought by the appellants through the Iletter of District
I nspector of Schools dated 21st Sept. , 1992 and of the
Secretary of the Board of the sanme date, are such, which are
avail able with respondents and the other from respondents’
earlier letter dated 6th August, 1992 where qualification of
all the teachers are nentioned and from other inspection
reports of the appellants. It was faintly submtted that the
delay is deliberately caused, as was caused in the case of
recognition of the said institution as H gh Madrasah with
mal a fide. Hence, it was submtted that the H gh Court had
rightly directed the respondents to grant recognition of the
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teachi ng and non teaching staff.

Learned counsel further submtted that the only
guestion to be adjudicated is whether the nunmber of teaching
staff and their qualifications are, as required by the staff
pattern for the H gh Mdrasah, wth reference to the
rel evant rules and circlers. It is submitted that this
Court nmay itself examne on the material on record which
woul d show t hat the respondents satisfy both the conditions.
Learned counsel for the appellants on the other hand
strongly repelling this, submitted that the figures of
students shown by the respondents are inflated to qualify
for nore teachers and this inspection and scrutiny has yet
to be done by the authorities including the verification of
qualifications of the teachers. Learned counsel for the
respondents then submitted that let the appellants accept
the figures found by their own inspections and decide the
issue in question.  Even'this was repelled by the |earned
counsel for the appellants by submtting that in the two
i nspections made by the Assistant District Inspector of
school “and District |Inspector of School, which is also
submitted by the | earned counsel for the respondents on one
occasi on the school was closed and on the other it was when
H gh School exami nation was going on, which would not give
correct picture. Students found giving exam nation for the
Hi gh School in the/increased nunber, cannot be construed as
t he strength of students in class Xth, as in the
exam nation, |arge nunber of failed students also appeared,
who under the relevant rul es cannot be enrolled as regul ar
students.

Subm ssions were al so.nmade by the |earned  senior

counsel for both the sides with regard to the ininum
qualification of the teachers in questioon with reference to
rules and circulars but we do not propose to advert to those
for the reason we are recordi ng hereunder

It is not in dispute, in this case, that after the
management sent its letter dated 6th August, 1992 for the
approval of its 31 staff, viz both teaching and non teaching
staff, both the District Inspector of School and the
Secretary of Board sought for certain infornmation through
their letters dated 21th Sept., 1992. Instead of ~ sending
any reply, the managenent filed the wit petition in the
H gh Court, leading to passing of the inpugned orders.
Thus, till this date the appellant authorities have yet not
exercised their discretion. Submssion for the respondents
was that this Court itself should exam ne and decide the
guestion in issue based on the material on records to set at
rest the long standi ng issue. W have no  hesitation to
decline such a suggestion. The Courts can either direct the
statutory authorities, where it is not exercising its
di scretion, by nandanus to exercise its discretion ~or/ when
exercised to see whether it has been validly exercised. It
woul d be inappropriate for the Court to substitute itself
for the statutory authorities to decide the matter.

In the inpugned order, the H gh Court commtted many

mani fest errors and was swayed by what preceded the present
qguestion, viz., inordinate delay in the recognition of High
Madrasah. That chapter was a closed chapter after granting
recogni tion as H gh Madrasah. Reference or the background
what precedes the present issue may have rel evance but to
concl ude on the said background w thout adverting to the
guestion in issue cannot be sustai ned.

On the perusal of the inpugned order, we do not find

that any consideration was given in the inpugned orders on
the issue in question. This apart, the High Court disposed
of the main appeal on the date not fixed for the sanme, while
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di sposi ng of the application. 1t seenms that in the
background of the anxiety of the managenent, in view of the
vari ous proceedi ngs undert aken i ncl udi ng cont enpt
proceedings for inplementing the Ilearned Single Judge’s
order, the court, instead of adverting to the question in
i ssue, concentrated nore to see the said 31 persons be
approved within the specified tinme. As we have held above,
wi thout the statutory authority applying its mind for their
approval and the inpugned order not adjudicating the issue
i n question how the inpugned orders could be sustained. The
renote suggestion by the | earned counsel for the respondents
of the mla fide also cannot stand as we do not find, by
firstly, any such allegation on record nor any such person
by nane has been inpleaded as a party.

Finally, we accept the suggestion of the |earned
seni or counsel for the respondents that in case the matter
is to be decided by the authorities instead of leaving this
matter for parties togo to the H gh Court again after such
adj udi cation, ~if so advised, this matter be kept pending in
this Court os that the matter may be finally decided here
i nstead of the matter taking long circular route again
Accordingly, we direct the concerned authorities to
decide the aforesaid question raised by maki ng any
i nspections, as it deem fit and proper, after giving due
opportunity to the /managenent, decide the matter within four
nont hs and place its decision before this Court within three
weeks thereafter, after giving copy of the same to the
managemnent .

Let thus case be usted after the af oresai d period
for final disposal




