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Four appellants - Anthony D Souza, Anil Kumar @Anil D souza,
Seril D souza and George D souza @Babli were tried by the Additional
Sessi ons Judge, Chickmagal ur and convicted for the offences under Section 143
| PC, Section 396 read with 149 | PC and Section 201 read with 149 | PC and
sentenced to undergo 'SI for six nonths for the offence under Section 143 | PC,
rigorous inprisonment for life for the offence under Section 396 read with
Section 149 I PC and a fine of Rs.5000/- each. In default of payment of fine SI
for three nmonths and to undergo two years Rl and to pay a fine of Rs.2000/-
each for the of fence under Section 201 read with Section 149 | PC and in default
of payment of fine, SI for three nonths. Al the substantive sentences were
ordered to run concurrently. On appeal their conviction and sentence is
confirmed by the H gh Court. Hence the present appeal.

Briefly stated facts areas foll ows: -

Deceased Vittal Shetty and Paul were enployed as driver and cleaner in a

lorry bearing Registration No.CNO 8928 bel onging to Kiran Transport

Conpany owned by PW5 Sri Castelino and his son PW16 Kiran Castelino.

On 17-2-1992, PW 5 and 16 had sent the lorry driven by substituted driver PW

15 Puttunmonu al ong with deceased Paul to Penanmbur to take ~delivery of 200

bags of Mangala Urea from its factory to be taken to Mysore Coffee Curing

Wor ks at Bal ehonnur. PW9 Bal akri shna was the cl erk of Venkatadri Transport
Conpany which has a office by the side of Mangal ore Chenmical Fertilizer

Factory, got the fertilizer bags | oaded between 11.30 a.m to 3.30 p.m_ After
handi ng over necessary docunents including the delivery note, the driver and

the cleaner left for Mangal ore. Sometine at about 5.00 p.m, the /regular driver
deceased Vittal Shetty reported back to his duty and he was asked by PW5 to
proceed to Bal ehonnur with the |oaded lorry of fertilizer bags. Deceased driver
along with his cleaner deceased Paul then proceeded towards Bal ahonnur at

about 7.30 p.m on 17.2.1992. It is stated that at -about 1.30 in the night both the
deceased halted the lorry at Kottigehara at Bharath Hotel run by one I|brahim
PW12 for taking tea. When both the deceased were about to | eave along with

the lorry, it is stated that all the four appellants along with one juvenile offender
boarded the truck after sone talk and |l eft Kottigehara. Since then nothing has
been heard about the truck or the driver. It is only on 18-2-1992, one

Par swanat ha Jain PW1, a resident of Jenugudde village receives information of
finding a dead body in a culvert. He booked a trunk call to the police at

Bal ehonnur Police Station. On receipt of phone nmessage, SHO of Bal ehonnur

Police Station proceeded to the Jenugudde along with the staff and observed

sone infjuries on the dead body. He came back to the police station and suo
notu registered a case in Crime No.16/92 for the offence under Section 302 |IPC
agai nst an unknown offender. Thereafter, the investigation is taken over by

Mal | i karjunappa PW 33, the PSI of Bal ehonnur Police Station. In course of

i nvestigation, the prosecuti on exan ned as many as 36 witnesses and finding a
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prima facie case, challan was filed against the appellants. Admittedly, there
is no direct eye witness and the prosecution case rests entirely on circunstantia
evi dence. The prosecution relied on the follow ng circunstantial evidence: -
(a) On 18.2.1992 at about 9.15 a.m, the four appellants along with
juvenile offender went to Bel agodu Primary Health Unit and informed
Gangadhari ah PW17 who was a Group "D' enpl oyee, that they were

infjured in a lorry accident and asked for imedi ate nedical treatnent.

On noticing the serious injuries on one of the accused, PW17

directed themto go to Sakl eshpur General Hospital.

(b) The appellants then went to a Coffee Estate run by Rafiq Ahmed
PW 27 at Bel agodu and sought his assistance to go to Sakl eshpur

PW 27 noticed the condition of the injured and contacted his relative

at Sakl eshpur to arrange a taxi so as to provide transportation to the

i njured to Bel agodu.

(c) PW 30 Feroze Khan the owner of taxi was engaged and sent to

Bel agodu being driven by hinself. PW30 took the injured to

Covernment Hospital, Sakleshpur-and received his taxi charges of

Rs. 60/ fromthe accused.

(d) At Governnment Hospital Sakl eshpur, the injured disclosed their
nanes as J.D.’' Souza S/ o Joseph, Anil S/ o Joseph, Mnjunatha

(Juvenil e O fender) to the Medical Oficer Dr.Prakash |Inandar PW

28. They al so inforned PW28 that they sustained injuries in a truck
acci dent near Bel agodu village on 18.2.1992.

(e) PW 28 made necessary entries in the Medico-1legal case registered
vide Ex.P.32(a)(b) & (c) at pages 243 and 244 of the register. The
doctor also noticed serious injures on the person called J.D.’ Souza.

He accordingly advised themto go to a ngjor hospital at Mangal ore.

(f) The accused went to the taxi stand and again nmet PW30 and engaged
his taxi to take themto Mangal ore.~ The taxi of PW30 went out of

order near Uppi nangadi and PW30 asked themto engage anot her

vehicle. Accused did not have enough noney for paying the ful

char ges. They paid Rs. 200/- in addition toone wist watch worn by
one of them They, however, prom sed PW30 that they would cone

back and pay the bal ance and take back the wist watch after about

three or four days.

(9) The accused on reachi ng Mangal ore after engagi ng anot her vehicle,
two of themwent to Wenl ock Hospital at about 4.00 p.m and

Dr. Vasanth Kumar, PW26 treated them Doctor noticed one of the

i njured persons, naned as Ceorge D souza, was serious acconpani ed

by another injured naned Sunil (later established as Anil). ‘They al so
told the doctor that they had received injuries in a road accident.
Doctor entered the sane in the Medico-Legal Case Register and sent

the MLC to the jurisdictional police.

(h) On 18.2.1992 at about 5.40 p.m PW35 Vasudeva ASI and SHO of
Mangal ore South Police Station went to the hospital and noticed that

one of the injured was in a serious condition and others with sinple
injuries were able to talk. He recorded the statenent of able injured
who di scl osed his nanme as Sunil Fernandis and that of seriously

injured as George D souza. He also told PW35 that they sustained
injuries in the nmotor accident near Belagodu. He has recorded the
statenment vide Ex.P.49 and also registered a case in Crine No. 57/92

for the offences under Sections 279 and 337 | PC agai nst the unknown
lorry driver. PW35 having noticed that the accident had taken place
within the jurisdiction of Sakleshpur Police Station transferred the
case to the jurisdictional police.

(i) The <case was then re-registered in crine No.25/92 at Sakl eshpur
Rural Police Station and PW32 |ocated the lorry bearing registration

No. CNO 8928 and fromthe lorry he found out that it belongs to PW

5 and 16 and contacted them over the phone intimating themthat the
lorry had net with an acci dent near Bel agodu village and three

persons naned George, Anil and Manjunath had received injuries in

the accident and that they were being treated at Wnl ock Hospital at
Mangal or e.

(j) On receipt of the information PW 5 and 16 went to Wenl ock
Hospital and on inquiry cane to know that the injured got thenselves
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di scharged agai nst the advice of the doctor PW26 and gone to KMC
Hospital, Bijai. In KMC Hospital, they found that one injured person
by nane George was serious and was admitted in Intensive Care Unit

and unable to talk. PW5 left behind PW16 to get the particulars.
(k) Sonetime in the evening PW16 noticed that three persons along with
a young boy canme to the KMC Hospital, Bijai and when the three

persons went to I CU | eavi ng behind the boy, PW16 out of curiosity
made enquiry and learnt fromthe boy that all the three persons and
the juvenile were injured in the lorry which net with an accident at
Bel agodu. The boy further alleged to have reveal ed that he was
working as a coolie and on 17.2.1992 the four accused brought himto
hotel at Kottigehara at about m dnight. When the lorry stopped at the
hotel they requested the driver to take them as passengers. Al of
themsat in the cabin and after going sone di stance one of them got
the lorry stopped on the pretext of attending calls of nature and then
Anil (A-2) tried to strangulate the driver with a plastic rope and when
the driver and the cleaner tried to run away they were hit with the
wooden bl ock called as 'Katte' and killed both of them The boy
further alleged to have reveal ed that after taking the noney fromthe
person of the driver as well as the wist watch accused (A-1) and

ot her took the vehicle towards the forest in order to dispose of the
dead bodi es. The boy further alleged to have discl osed that when they
kept the body of the driver-in a culvert near Jenugudde and before
they coul d di spose of the body of the cleaner in the sane way they
heard the sound of 'approachi ng vehicle and they proceeded ahead in

the lorry and thereafter the body of cl eaner was al so kept under a
culvert. The boy further alleged to have disclosed that thereafter the
lorry was driven to the estate of one Raj egowda PW13 and after

unl oadi ng the fertilizer bags, while they were proceedi ng towards

Bel agodu, the lorry met with an accident and all of them got injured.
This is how the accused were roped in with the crinme by the
circunstances as recited above.

After the accused were arrested they were interrogated. Accused Nos. 1
and 3 made the voluntary disclosure statenents vide Ex.P. 39 and 40 leading to
the discovery and seizure of 193 bags of fertilizer fromthe estate of PW13
Raj egowda and the wist watch MO 19 belonging to the deceased Vittal Shetty

fromPW30 the taxi driver. The (di scl osure statenent led to the recovery of
wooden 'Katte’'. MO 20 alleged to have been used by the accused for the
nmur der of deceased Vittal Shetty and deceased Paul. I'n course of the trial

accused No.5 Manjunath is stated to be a juvenile offender and his case was
split up and only four accused were tried in Sessions Case:

To establish the guilt of the accused the prosecution has exam ned as
many as PW 1 to 36, Exs. P.1 to P.49 and MGs. 1 to 24. |In their exam nation
under Section 313 |I.P.C., the accused totally denied the prosecution story. They,
however, declined to |ead any DWs.

It is contended by M. Vijay Panjwani, |earned anicus curiae, that the
prosecution case rests entirely on the circunstantial evidence and the
prosecution in such a case is required to prove all the links|in the chain of
ci rcunst ances which would | ead to unerringly one conclusion and that is the
guilt of the accused. According to him the chain of circunstances linking to the
guilt of the accused has not been di scharged by the prosecution

As already noticed, there is a concurrent finding of facts by both the
courts and this Court would be slowto interfere with the concurrent finding of
facts unless there is sone perversity in the finding. It _is also established
principle of law that in a case resting on circunstantial evidence, the
ci rcunst ances fromwhi ch the conclusion of guilt is drawn nust unerringly |ead
to one concl usion consistent only with the hypothesis of the guilt of the accused.
Keeping in viewthis principle we nowto proceed to find out whether the
finding arrived at by the two courts suffers fromany infirmty.

Bef ore we advert further, we may point out that all the prosecution
wi t nesses were i ndependent w tnesses and there is no allegation of nmalice or
rancour towards the accused. The wi tnesses were al so subjected to | engthy
cross-exami nation but their testinony remai ned uni npeached.

It is not disputed that on 17.2.1992, the lorry bearing No CNO 8928
| oaded with 200 Mangal ore Urea bags, driven by deceased Vittal Shetty
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acconpani ed by cl eaner deceased Paul |eft Mangal ore towards Bal ehonnur. The
said lorry belongs to PW 5 and 16 of Kiran Transport Conpany. The said lorry
nmet with an acci dent near Bel agodu when the accused were injured in the sane
accident. This is borne out fromthe witnesses of PW 17, 27 and 30 who are

the persons who were i mredi ately approached by the accused after the accident
and their help was sought to go to hospital. The evidence of PW 17, 27 and

30 has al so been corroborated by the evidence of Medical Oficers P.W. 28, 26
and 29. It is in the evidence of PW17 Ganga Shetty, a group 'D enpl oyee of
Health Unit at Belagodu that on 18.2.1992 all the accused along with a boy

came to Health Unit and informed himthat they had sustained injuries in an
accident to the lorry in which they were travelling. As there was no nedica

of ficer available, he directed the accused to approach the General Hospital at
Sakal eshpur. He stated that one of the accused had serious injury on his head.
The statenent of PW17 is corroborated by the evidence of PW 27 and 30. As
noticed, PW17 was a 'D" class enpl oyee of PHU, Bel agodu and residi ng near

the place of accident, it is quite natural that the accused would go to the nearest
pl ace where nedical aid is available. Further the evidence of PW17 is
corroborated by the evidence of PW27 who is a Coffee Estate owner of

Bel agodu Village. It is in the statement of PW27 that in the norning at about
9.00 a.m on 18.2.1992 accused nos. 1 to 4 cane to his estate out of whom one
was seriously-injured and sought his help to go to hospital at Sakal eshpur. It is
al so stated that after seeing the condition of the injured, he tel ephoned to a
relative who is also Proprietor of Hilal Coffee Wrks at Sakal eshpur and
requested himto arrange for sending a taxi to take the injured to the Sakal eshpur
Hospital. At about 10.30 a.m a taxi came and injured were taken in tax

towar ds Sakal eshpur. / The evidence of PW27 is further corroborated by the

evi dence of Ferozkhan PW30, the taxi driver.. PW30 stated that he is a tax
driver driving a taxi bearing registration No. MEX 2837. On receipt of

comuni cation fromthe proprietor of Hlal Coffee Wrks that there was a

phone call from Bel agodu stating that an accident had happened at Bel agodu and
the injured were required to be shifted to a hospital, he took the taxi, went to
Bel agodu and reached the outskirts by about 9.30 or 9.45 a.m and saw sone
persons standi ng and one of themwas seriously injured. He took themto
Covernment Hospital, Sakal eshpur and received the taxi charges of Rs.60/-
fromthem The accused were identified by PWw 17, 27 and 30. The evidence

of P.W30 that he took the accused from Bel agodu to Sakal eshpur Bel agodu to
Sakal eshpur Hospital has been corroborated by the evidence of Dr.Prakash

| nandar PW28. It is stated in the evidence of PW28 that he was a Medica
Oficer in the Govt. Hospital at Sakal eshpur and on 18.2.1992 he had examn ned
three injured persons who disclosed their names as D Souza S/o Joseph

D Souza, Anil S/o Joseph D Souza and Manjunath S/o R Shettty. The accused

al so informed himthat they were victins of a notor vehicle accident near

Bel agodu vil | age. PW 28 not only treated the accused but al so noted down the
injures in the Medico Legal Register and the sane is marked vide Ex.P-32 and
the relevant entries at P-32 A, B & C. It is consistent that the accused were

infjured in a lorry accident at Belagodu village and | ater cane to Sakal eshpur

CGovernment Hospital with the help of PW 27 and 30. |In the light of the facts

recited, the follow ng circunstances are clearly established against the accused.
The first circunstantial evidence connecting with the accused is again the

evi dence of PW30, the taxi driver. It is noticed in the evidence of PW27

(Medical Oficer) who had advised the accused to take the seriously injured to a

maj or hospital at Mangalore. According to the prosecution case the accused

again came back to the taxi stand and net PW30 and asked himto take the

injured to Mangalore in his taxi. PW30 agreed to the request on the condition

that they would pay his taxi charges of Rs.550/-. The charges were stated to be

settled at Rs.500/- and then they left towards Mangalore. It is in the evidence of

PW 30 that while they were proceedi ng near Upppi nangadi some mechanica

def ect developed in the taxi and he asked the accused to nake alternative

arrangenent. It is further stated that on being denmand of taxi charges the

accused expressed their inability to pay the whol e ambunt and paid Rs.200/- and

on being insisted by PW30 for full payment a sumof Rs.200/- along with

"Cei ko" wrist watch had been given stating that they would cone back and take

the wist watch back after three or four days after paying the bal ance anount.

As already stated PW30 net with all the accused persons on two occasions. He

was well acquainted with the accused and clearly recognised themin the court.
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There is no malice or ill-feeling of PW30 towards the accused. He was

subj ected to |l engthy cross exani nation but nothing could be elicited to discredit
his testinmny. The statement of PW30 has al so been corroborated by the

sei zure of MD-19. This again further strengthened the prosecution story
connecting the accused with the crine. PWD5, the enployer of the deceased

Vittal Shetty and PW8 Raghunath Shetty the younger brother of the deceased

had specifically and positively identified that MO 19 a wist watch belongs to
the deceased Vittal Shetty. PWS®8 being the younger brother of the deceased
Vittal Shetty is quite natural that he had sufficient tine and occasion to see the
wri st wat ch (Cei ko Conpany) being worn by the deceased Vittal Shetty.

PW5 the enployer of Vittal Shetty also clearly stated that he had seen the
deceased wearing MO 19 whenever he cones for duty.

From t he evi dence di scl osed above it is apparently clear that the accused
received injures on their bodies in a lorry accident at Bel agodu and went from
Bel agodu to Sakl eshpur has been well established by the prosecution

The second circunstantial evidence against the accused is that they were
being treated by the doctors of-the injuries sustained by themin an accident
involving the lorry in question.  Dr. Vasanthkumar, PW26 has stated that he
exam ned one injured nanmed George D Souza (A-4) brought by one Suni
(established as Anil) from Sakal eshpur and noticed injuries on his body and
recorded the wound certificate Ex.P-30. According to him it was a case of
injury of lorry accident. He has stated that the person acconpanying the injured

had given his name as Sunil: This doctor in his exam nation-in-chief produced
Ex.P-30 and stated that while attending to the injury he has noted identifiable
mar ks on the body of both the injured George and Sunil. He has found a bl ack

nole in front of the neck of George D Souza and in the court with the hel p of
birth mark. He has identified the accused No.4 as the person who was brought
by Sunil in the injured condition. ~In regard to Sunil, he again noted the injuries
on him and issued the wound certificate vide Ex.P-31. He has stated before the
Court that he noted the identification mark on said Sunil as having brown nole
of 2" below the right nipple in front of chest. This witness identified accused
No. 2 (established as Anil) as the person who brought A-4 to the hospital and
gave his nane as Sunil and the identification is done after seeing the Birth Mark
in Ex.P-31. ldentification marks of accused Nos. 2 and 4 by PW26 in the court
wi th physical identifiable mark noted in Ex.P-30 and 31 tallying with the actua
birth marks in the courts clearly establish beyond any reasonabl e doubt that it
was accused Nos. 2 and 4 who went (to the Wenl ock Hospital in injured
condition on 18.2.1992 with the history of road accident. This apart, as already
noticed, A-2 also |odged a conplaint of the accident vide Ex.P-45. PW35
B. Vasudeva PSI of Mangal ore South Police Station recorded the statement of A-
2 as Ex.P-49 wherein he stated his name as Sunil. In Ex.P-49 statenent A-2
stated that on 18.2.1992 he along with his brother-in-law A-4-travelled in a lorry
towar ds Mangal ore and when the lorry cane near Bel agodu due to rash and
negligent driving of the driver at about 10.30 amthe lorry capsized and the
inmates received the injuries and the driver and the cleaner ran-away fromthe
place. It is seen, thus, A2 had adnmitted that A-2 and A-4 traveled in the truck
and net with an accident at Bel agodu and both of themreceived injuries and
they were brought to Sakl eshpur by car for treatment and fromthere to Wenl ock
Hospital, Mangalore. A-2, however, disowned his statenent and even deni ed of
receiving any injures or there was any lorry accident, 'in his statenent 'under
Section 313 Cr.P.C.

The third circunstantial evidence relied upon by the prosecution
connecting the accused with the guilt is the various recoveries made at the
di scl osure of the accused. At the time of interrogation-accused Nos. 1 to 3 nade
di scl osure statenents |leading to the discovery of incrimnating materials. A3
gave a voluntary disclosure statenent Ex.P-14 which led to the discovery of
wist watch M 19 of deceased Vittal Shetty from PW30 the taxi driver. As
al ready noticed Ex. M 19 wist watch belongs to the deceased Vittal Shetty has
been proved by PW 5 and 8. The other recovery is 193 bags of fertilizer from
the estate of PW13. This recovery has been nade on the basis of the voluntary
statenent vide Ex.P-39 nade by A-1. Pursuant to the disclosure statenent PW
34 recovered 193 bags of Mangala Urea which were found stored in the
godown of PW13. The said urea bags were carried by the deceased in the lorry
from Mangal ore to Bal ehonnur. PW13 was decl ared hostile and did not
support the prosecution story. PW13, however, admitted that A-3 Seria
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D Souza was working as a servant in his estate. He has also admtted that

around 23rd or 24th February, 1992 the police party cane to his estate and seized
193 bags of fertilizer fromhis estate. He has also admitted that he has put his
signature on the seizure panchanama Ex. P-15. Al t hough PW13 did not support

the prosecution story, but two facts were established by the prosecution that A-3
was his servant and 193 bags of fertilizer which did not belong to himwere
seized fromhis estate by the police on a voluntary di sclosure statenent nade by
A-3. 193 bags which were part of 200 bags of Mangal a urea which were carried

by the said lorry from Mangal ore to Bal ehonnur. The seizure has been proved

by the 10 and the panch witness. The fertilizer bags belong to MC.C W of

Bal | ehonnur has been proved by PW8 as bei ng purchased by the Pennabur

factory.

The fourth circunstantial evidence appearing against the accused is the
recovery of MOs. 20, 21 and 22 at the instance of A-3. M20 is the wooden
"katte" alleged to have been used for nurdering both the deceased. Both the
courts bel ow did not place nuch reliance on M>21 the side mirror of the lorry
and MO 22 sunmica piece fixed at the lorry. However, both the courts relied
upon M 20 the assaul ting weapon. - Further M 20 was stained with blood and it
was sent to Forensic Science Lab and it is confirned to have been stained with
hurman bl ood-

The last and probably the nost form dable circunstantial evidence agai nst
the accused is their own conduct. |t appears that the accused were entangled in
their own cob-web. As already noticed A-2 | odged the conpl ai nt Ex. P-45. In
the conplaint A-2 has stated that they were the occupants of the lorry which met
with an accident on 18.2.1992 near Bel agodu vi a Sakal eshpur due to rash and
negligent driving of the driver. Their lorry fell down reversly and due to the
acci dent the conplainant and his cousin D Souza suffered severe injuries and
they are being treated in Governnent hospital.  On the basis of the conplaint, a
case was registered under Section 279/337 IPC.. In the conplaint A-2 gave his
name as Sunil Farnandis which later on proved to be false and established as
Anil, as noticed earlier. There is also enough evidence on record that accused
have been treated at various hospitals which is borne out fromthe evidence of
Dr. Prakash | nandar P-28 and Dr. Vasant hkunar PW 26 and PW29 Dr.

Chandra Kumar Ballal, as noticed earlier: This would go to show that the

accused had admitted the boarding of the lorry and the lorry nmet with an

accident and they sustained injuries on their bodies out of the lorry accident. In
their exam nation under Section 313 Cr.PC the accused denied the prosecution

story in toto. They denied that lorry accident had taken place. They al so denied
to have received any injuries. In. short, in their 313 statement they conpletely
deni ed the established facts and of fered fal se answers. By now.it is well
established principle of law that in a case of circunmstantial evidence where an
accused offers fal se answer in his exam nation under 313 agai nst the established
facts that can be counted as providing a mssing link for conpleting the chain

In Swapan Patra vs. State of West Bengal ;7 (1999) 9 SCC
242, this Court said that in a case of circunstantial evidence when the accused
of fers an explanation and that explanation is found not to be true then the sane
offers an additional link in the chain of circunmstances to conplete the chain.
The sane principle has been followed and reiterated in State of
Maharashtra v. Suresh (2000) 1 SCC 471, where it has been said that a
fal se answer offered by the accused when his attention was drawn to a
ci rcunst ance, renders that circunmstance capabl e of “incul pating him Thi's Court
further pointed out that in such a situation false answer can also be counted
as providing a mssing link for conpleting the chain.  The aforesaid principle
has been again followed and reiterated in Kul deep Singh & O's. Vs.

State of Rajasthan, JT 2000 (5) SC 161

In our view, therefore, the chain of circunstances as recited above
coupled with the law laid down by this Court unerringly |l ead to one concl usion
and that is the guilt of the accused.

However, one error has been commtted by the H gh Court by converting
the conviction from Section 302 read with Section 149 |.P.C. to one under
Section 302 in aid of Section 34 |.P.C. It is in the evidence of PW16 Kiran
Castolina that the juvenile accused Maj nunath had disclosed to himthat all the
five accused participated in the nurder of deceased Vittal Shetty and Paul. As
already noticed the trial of juvenile accused Maj hunath has been splited. The
Trial Court, therefore, was right in convicting the appellants under Section 302
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IPC read with Section 149 | PC
In the result, this appeal is dismssed, being devoid of nerit.

We record our appreciation of M. Panjwani, |earned Anmi cus-Curiae for
his able assistance.




