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Speci al | eave granted.

The appel |l ant herein was found guilty of the offence under
Section 302 read with Section 34 of the |ndian Penal Code and was
sentenced to undergo inprisonnent for life and to pay a fine of
Rs.2,000/-. He preferred an appeal before the Hi gh Court of
Punj ab and Haryana at Chandi garh agai nst his conviction and
sentence which was registered as Crimnal Appeal No. 29-DB of
2000. The said appeal was admitted for hearing on Novenber 3,
2001. The appellant’s applicationfor grant of regular bail was
di sm ssed by order dated Septenber 8, 2004. One of the co-
accused nanely, Satwant Singh was granted bail by the H gh Court
by order dated Septenber 17, 2004 since he had suffered
i mprisonnent for three years after his conviction and, therefore,
was covered by the ratio of the judgment in Dharanpal 'Vs. State
of Haryana : 2000 (1) C L.R 74.

The case of the appellant is that his case is also covered by
the said judgnent and, therefore, he should also be rel eased on

bail. It was submtted on his behalf that in terms of the |law as laid
down i n Dharanpal 's case, he having undergone nore than three
years of actual sentence he deserves to be released on bail. The

second bail application preferred by the appellant being Crimna
M scel | aneous No. 42316 of 2004 was di sm ssed by the H gh Court

by its Order dated COctober 29, 2004. The High Court while
rejecting the bail application observed that the appel |l ant had not
undergone three years of actual sentence after conviction

i nasmuch as he had only undergone three years, one nonth and six
days of sentence after conviction, and out of this period, he had
remai ned on parole for eight months and twel ve days. In sumand
substance, the Court rejected his bail application on the ground that
he had remai ned in actual custody after conviction only for two
years and five nonths.

It was submitted before us in this appeal that in view of the
rati o i n Dharanpal's case, the appellant ought to have been
rel eased on bail, he having remained in custody for nore than four
years. It was submitted that it nmakes no difference in principle
whet her the appellant renmained in custody for three years or nore
after his conviction, or whether he renmained in custody for such or
| onger period since he was first arrested in connection with the
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case.

We have carefully perused the judgnent of the Punjab and
Haryana Hi gh Court in Dharamnpal’s case (supra). Strictly
speaki ng the case of the appellant is not covered by the directions
contained in the aforesaid decision which directs that |life convicts,
who have undergone atleast five years inprisonnent, of which
atl east three years should be after conviction, should be rel eased on
bail pending the hearing of their appeals, should they nake an
application for this purpose. This was of course, confined to the
cases which fall under categories C, D and E enunerated in the
j udgrent .

Counsel for the State submitted that the Punjab and Haryana
Hi gh Court in Dharanpal’s case did not intend to | ay down any
i nvariable rule of universal application for grant of bail. It only
| ai d down gui del i nes which may be kept in nmind by a Court while
consi dering an application for grant of bail

We notice that in Dharanpal's case, the Hi gh Court referred
to several decisions of thi's Court viz; Hussainara Khatoon and
others Vs. Hone Secretary, State of Bihar : (1980) 1 SCC 81
Supreme Court Legal Aid Committee representing under-tria
Prisoners Vs. Union of India and others : (1994) 6 SCC 731
Kashmra Singh Vs. The State of Punjab: (1977) 4 SCC 291 and
Kadra Pehadi ya and others Vs. State of Bihar : (1981) 3 SCC
671. Apart fromthese cases, counsel for the parties have also
drawn our attention to sonme other decisions of this Court namely;
Akhtari Bi Vs. State of MP. : (2001) 4 SCC 355 and Abdul
Rehman Antul ay and others Vs. R S.Nayak and another : (1992) 1
SCC 225.

It is no doubt true that this Court has repeatedly enphasized
the fact that speedy trial is a fundanental right inplicit in the broad
sweep and content of Article 21 of the Constitution of India. The
aforesaid Article confers a fundanental right on every person not
to be deprived of his life or liberty except in accordance with the
procedure prescribed by law. |If a person is deprived of his liberty
under a procedure which is not reasonable, fair, ‘or just, such
deprivati on woul d be violative of his fundanmental right under
Article 21 of the Constitution of India. It has also been
enphasi zed by this Court that the procedure so prescribed nust
ensure a speedy trial for determ nation of the guilt of such person
It is conceded that some anount of deprivation of personal |iberty
cannot be avoided, but if the period of deprivation pending tria
becomes unduly long, the fairness assured by Article 21 would
receive a jolt. These are observations made in several decisions/ of
this Court dealing with the subject of speedy trial. |In this case, we
are concerned with the case where a person has been found guilty
of an of fence puni shabl e under Section 302 | PC and who has been
sentenced to inprisonment for life. The Code of Crinina
Procedure affords a right of appeal to such a convict. The
difficulty ari ses when the appeal preferred by such a convict

cannot be disposed of within a reasonable tinme. 1In Kashmra
Singh Vs. State of Punjab : (1977) 4 SCC 291 this Court dealt w'th
such a case. It is observed :-

"The practice not to release on bail a person who
has been sentenced to life inprisonment was

evolved in the H gh Courts and in this Court on the
basi s that once a person has been found guilty and
sentenced to life inprisonnent, he should not be

| et 1oose, so long as his conviction and sentence
are not set aside, but the underlying postul ate of
this practice was that the appeal of such person
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whoul d be disposed of within a nmeasureabl e

di stance of tinme, so that if he is ultimately found to
be innocent, he would not have to remain in jail for
an unduly long period. The rationale of this
practice can have no application where the Court is
not in a position to dispose of the appeal for five or
six years. It would indeed be a travesty of justice
to keep a person in jail for a period of five or six
years for an offence which is ultimately found not

to have been committed by him Can the Court

ever conpensate himfor his incarceration which is
found to be unjustified? Wuld it be just at all for
the Court to tell a person : "W have admtted your
appeal because we think you have a prim facie

case, but unfortunately we have no tinme to hear

your appeal for quite a few years and, therefore,
until we hear your appeal, you nust remain in jail
even though you may be innocent?" What

confidence woul d such adm ni stration of justice
inspire.in the mnd of the public? It nay quite
concei vably happen, and it has in fact happened in

a few cases in this Court, that a person nay serve
out his full term of inprisonment before his appea
is taken up for hearing. ~Wuld a judge not be
overwhel ned with a/feeling of contrition while
acquitting such a person after hearing the appeal ?
Wuld it not be an affront to his sense of justice?
O what avail would the acquittal be to such a
person who has al ready served out his term of

i mprisonnent or at any rate a major part of it? It
is, therefore, absolutely essential that the practice
which this Court has been followi ng in the past

nmust be reconsidered and so long as this Court is

not in a position to hear the appeal of an accused
within a reasonabl e period of tinme, the Court

shoul d ordinarily, unless there are cogent grounds
for acting otherw se, release the accused on bail in
cases where special |eave has been granted to the
accused to appeal against his conviction and

sent ence".

Sim | ar observations are found i n sone of the other
deci sions of this Court which have been brought to our notice.
But, however, it is significant to note that all these decisions only
| ay down broad guidelines which the Courts nust bear in mnd
while dealing with an application for grant of bail to an appell ant
before the Court. None of the decisions |lay down any invariable
rule for grant of bail on conpletion of a specified period of
detention in custody. Indeed in a discretionary matter, |ike grant or
refusal of bail, it would be inmpossible to |lay down any invariable
rule or evolve a strait jacket fornula. The Court “nust exercise its
di scretion having regard to all the relevant facts and circunstances.
VWat the relevant facts and circunmstances are, which the Court
nmust keep in mind, has been |aid down over the years by the
Courts in this country in | arge nunber of decisions which are well
known. It is, therefore, futile to attenpt to | ay down any invariabl e
rule or formula in such matters.

Counsel for the parties submitted before us that though it has
been so understood by Courts in Punjab, the decision of the Punjab
and Haryana Hi gh Court in Dharanpal’s case only |ays down
gui delines and not any invariable rule. Unfortunately, the decision
has been m sunderstood by the Court in view of the manner in
whi ch the principles have been couched in the aforesaid judgnment.
After considering the various decisions of this Court and the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 4

difficulties faced by the Courts, the High Court in Dharanpal’s
case observed: -

"We, therefore, direct that life convicts, who have
undergone at |east five years of inprisonnent of
which at | east three years should be after

convi ction, should be rel eased on bail pending the
hearing of their appeals should they nake an
application for this purpose. W are also of the
opi nion that the same principles ought to apply to
those convicted by the Courts Martial and such
prisoners should also be entitled to rel ease after
seeki ng a suspension of their sentences. W

further direct that the period of five years would be
reduced to four for fermales and nminors, with at

| east two years inprisonment after conviction

We, however, clarify that these directions shall not
be applicable incases where the very grant of bai
is forhidden by |aw'

We agree with the subm ssion urged before us that the
directions contained in the aforesaid judgment of the H gh Court
are only in the nature of guidelines and the H gh Court should not
be understood to have laid down an invariable rule to be observed
with mat hematical precision. |In fact in the very first paragraph of
the judgnent the |earned Judges observed that they were making
"an attenpt to frame certain guidelines" for the grant of bail
Difficulties may arise if such adirection is treated as an invariable
rule in the matter of grant of discretionary relief. The rule laid
down in Dharanpal’'s case nmay be inferentially understood to
nean that unless a convict has undergone five years inprisonnent,
he should not be rel eased on bail. This would again lead to
travesty of justice, because in a given case having regard to the
evi dence on record and the reasoning of the Court convicting the
accused, the Hi gh Court in an appeal may well be persuaded and
justified in granting bail to the appellant even while admtting his
appeal

We, therefore, hold that the Hgh Court of Punjab and
Haryana in Dharanpal’s case |aid down gui delines which ought to
be kept in mind by Courts dealing with applications for grant of
bail in a pending appeal. It does not lay down any hard and fast
rul e of universal application. As we have observed earlier, it
woul d be futile to lay down any strait jacket formula in such
matters.

So far as the instant appeal is concerned by our order dated
May 12, 2005 we have granted bail to the appellant who had
remai ned in custody for about six years and four nonths. Apart
fromthe facts and circunstances of the case, we also notice the
fact that the co-accused had been rel eased on bail by the High
Court. The interimorder made on May 12, 2005 is made absol ute.
Thi s appeal stands di sposed of in the above terms.




