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CASE NO. :
Appeal (civil) 2296 of 2000

PETI TI ONER
Bl MAN KRI SHNA BOSE

Vs.
RESPONDENT:
UNI TED | NDI A | NSURANCE CO. LTD. & ANR
DATE OF JUDGVENT: 02/ 08/ 2001
BENCH

V.N. Khare & Shivaraj V. Pati

JUDGVENT:

V.N. KHARE, J.:

The appel l ant herein and his wi fe Snt. Al ka Bose, took out a
medi cl ai mi nsurance policy fromthe respondent United |India |Insurance
Conpany (hereinafter referred to-as insurance conpany) on Decenber 14,
1990. In July 1991, Snt. Alka Bose fell ill and as per advice of the doctor
she was admitted to a hospital on August 14, 1991. « She paid Rs. 8, 243/ -
towards the charges for her treatnent to the hospital. On August 30, 1991
the appellant | odged a claimfor Rs.8,243/- with the insurance conpany
along with necessary papers. Despite repeated requests the clai mwas not
honored, with the result the appellant approached the District Consuner
Gievance Redressal Forum (District Forum Cal cutta) but the said conplaint
was rejected. On appeal before the State Comm ssion, the order of the
District Forumwas set aside and direction was issued to the respondent
i nsurance conpany to pay to the appellant a sumof Rs.8,243/-. The
i nsurance conpany thereafter went in revision before the National Consumer
Redr essal Commi ssion which all owed the revision and set aside the order of
the State Conmm ssion. Aggrieved, the appellant filed an appeal before this
Court. On May 10, 1995 this Court allowed the appeal w th costs which was
quantified at Rs.20,000/-. Despite the order of this Court, the paynment was
not nade with the result the appellant had to take further proceedi ngs.
Wiile the said litigation was going on, appellants policy fell /due for
renewal . Under such circunstances, the appellant on 24.1.1996, sent a letter
along with a cheque of Rs.1,796/- to the respondent insurance conpany
requesting for renewal of his existing nediclaimpolicy. On 7.3.1996, the
i nsurance conpany declined to renew the nediclaimpolicy as per the advice
of the conpetent authority of the conpany. Under the aforesaid
ci rcunmst ances, the appellant filed a wit petition under Article 226 of the
Constitution before the Calcutta H gh Court chall engi ng the order passed by
the respondent insurance conpany refusing to renew the nediclaimpolicy.
The said wit petition was allowed and the order refusing to renew the policy
was set aside and a direction was issued to the insurance conpany to renew
the mediclaimpolicy earlier taken out by the appellant. Aggrieved, the
respondent insurance conpany filed an appeal against the judgnment of
| earned Single Judge. The Division Bench of the Calcutta H gh Court while
agreeing with the view taken by the | earned Single Judge substantially
di sm ssed the appeal. Yet, the High Court directed the appellant to take
fresh nmediclaimpolicy, as the renewal of nediclaimpolicy cannot be
granted with retrospective effect, as the period for which renewal was
requi red has already expired. It is against the said part of the order the
appel  ant has preferred this appeal
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The appel | ant, Bi nan Kri shna Bose, has appeared in person. He

argued that the Hi gh Court even after setting aside the order refusing to
renew the policy, was not justified in directing the appellant to take fresh
medi cl ai m policy. According to the appellant, by the said order of the High
Court he has been placed at a great disadvantageous position. The appell ant
referred to the exclusion clause of the policy taken out by him Rel evant
clauses 2.1 and 2.1.14 of the nediclaimpolicy run as under

2.1 The Conpany shall not be liable to make
any paynent under this policy in respect of any
expenses what soever incurred by any Insured
Person in connect with or in respect of: -

2.1.14 Al diseases/injuries which are pre-
exi sting when the cover incepts for the first tinme.

On the strength of the exclusion clause, the appellant urged that in case the
appel l ant 'is required to take fresh nediclaimpolicy, all the di seases which
have surfaced during the period the policy was not renewed shall be treated
as pre-existing diseases and the sane woul d neither be covered by the fresh
policy nor he will be paid the noney which he has incurred for treatnent of
the said diseases during the relevant tinme and, therefore, the order of the
H gh Court be set aside. ~ W find substance in the argunent.

Under Section 9 of the General Insurance Business (Nationalisation)
Act, 1972 (hereinafter referred to asthe Act), GCeneral I|nsurance
Corporation of India (in short G C) was set up as a government conpany for
the purpose of superintendence, control and carrying out the business of
general insurance in the country. Under Section 24 of the Act, the acquiring
conpani es were given the exclusive privilege to-carry on general insurance
business in India. Under Section 3 (a) of the Act, an acquiring conpany has
been defined to nean any |ndian Insurance Conpany in which any other
conpany has been nerged in pursuance to the amal gamation schene
formul ated under the Act. The respondent insurance conpany is one of such
acquiring conpany. A perusal of the provisions of the Act nakes it evident
that it is only the acquiring conpani es which have exclusive privilege of
carrying on the general insurance bhusiness in India, under the supervision
and control of General Insurance Corporation of India/ Excepting the
acquiring conpani es no other conpany in private sector has a'right and
privilege to carry on general insurance business in India and to that extent
the acquiring conpani es have a nonopoly over such business. In such a
situation, acquiring conpanies have the trappings of the State being other
authorities under Article 12 of the Constitution of India. The acquiring
conpani es thus being the State under Article 12 of the Constitution are
expected to act fairly and reasonably. |In the present case, what we find is
that the respondent insurance conpany refused to renew the insurance policy
of the appellant on the ground of his past conduct. The past conduct
attributed is that the appellant had gone in litigation for payment of his claim
| odged by himwi th the respondent insurance conpany.” |If an insured | odges
a claimwth the conmpany and the conpany does not honor the <claim the
insured is left with no alternative but to knock the doors of court of |aw
Merely because the appel |l ant had approached the Consumer Forum and this
Court for redressal of his grievance, can such an act be-attributed as bad
record as to dis-entitle the appellant to get his policy renewed. The answer
is no. Were an insurance conpany under the provisions of the Act having
assuned nmonopoly in the business of general insurance in the country and
thus acquired the trappings of the State being other authorities under
Article 12 of the Constitution, it requires to satisfy the requirenent of
reasonabl eness and fairness while dealing with the custonmers. Even, in an
area of contractual relations, the State and its instrunentalities are enjoined
with the obligations to act with fairness and in doing so, can take into
consi deration only the relevant materials. They nust not take any irrelevant
and extraneous consideration while arriving to a decision. Arbitrariness
shoul d not appear in their actions or decisions. |In the present case, what we
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find is that arbitrariness is wit large in the actions of the respondent
conpany when it refused to renew the nediclaimpolicy of the insured on

the ground of his past conduct i.e. having gone into litigation for paynent of
hi s cl ai m agai nst the respondent conpany. W are, therefore, in agreenent
with the view taken by the H gh Court that the order of the respondent

conpany refusing to renew the nediclaimpolicy of the appellant was unfair

and arbitrary.

Conming to the next question whether the appellants policy was
required to be renewed with effect fromthe date when it fell due for
renewal . The view taken by the Hi gh Court is that an insurance policy
cannot be renewed for the period which has already expired. It is not
di sputed that original nmediclaimpolicy taken out by the appellant provided
for its renewal. It is also not disputed that the appellant applied for renewal
of the insurance policy well \in tine and sent a cheque towards its preni um
The respondent conpany has not. chall enged the order of the H gh Court
setting aside the order refusing to renew the mediclaimpolicy of the insured.
Under such facts and circunstances of the case, whether the appellant can be
directed to take a fresh nediclaimpolicy on the prem se that no renewal of
the policy can be ordered for the expired period.

A renewal of an-insurance policy neans repetition of the origina
policy. When renewed;, the policy is extended and the renewed policy in the
identical terns froma different date of its expiration comes into force. In
conmon parl ance, by renewal, the old policy is revived and it is sort of a
substitution of obligations under the old policy unless such policy provides
otherwise. It nmay be that on renewal, a newcontract conmes into being, but
the said contract i's'on the same terns and conditions as that of the origina
policy. Where an insurance conpany whi ch has exclusive privilege to carry
on insurance business has refused to renew the mediclaimpolicy of an
i nsured on extraneous and irrelevant consideration, any disease which an
i nsured had contacted during the period when the policy was not renewed,
such decease cannot be covered under a fresh insurance policy in view of the
exclusion clause. The exclusion clause provides that the pre-existing
di seases woul d not be covered under the fresh insurance policy. If we take
the view that the nediclaimpolicy cannot be renewed with retrospective
effect, it would give handle to the insurance conpany to refuse the renewa
of the policy on extraneous consideration thereby deprive the clai m of
insured for treatnent of diseases which have appeared during the rel evant
time and further deprive the insured for all time to conme to 'cover those
di seases under an insurance policy by virtue of the exclusion clause. This
bei ng the disastrous effect of wongful refusal of renewal of the insurance
policy, the mischief and harmdone to the insured nust be renedied. W
are, therefore, of the viewthat once it is found that the act of an insurance
conpany was arbitrary in refusing to renew the policy, the policy is required
to be renewed with effect fromthe date when it fell due for its renewal.

Lear ned counsel appearing for the insurance conpany argued that
since the appellant has not deposited the prem um for subsequent years, the
policy cannot be renewed with retrospective effect. I't is not disputed that
the appell ant sent a cheque for Rs.1,796/- towards prenium but the sane
was returned to the appellant. Thereafter, the parties had been litigating and
respondent insurance conpany stopped having any correspondence with the
appel l ant. Therefore, there arose no occasion for the appellant to deposit the
premum W accordingly reject the argunent of the |earned counsel for the
respondent.

For the aforesaid reasons, we are of the view that the H gh Court

conmitted error in directing the appellant to take fresh medicalimpolicy

even after setting aside the order of refusal to renew the nediclaimpolicy by
the insurance conpany. The order passed by the H gh Court to that extent is
not sustainable in law. W, therefore, set aside the order of the H gh Court
to the extent it directed the appellant to take a fresh nediclaimpolicy. W,
further direct that if the appellant applies for renewal of his mediclaim
policy for the expired period and pays the prem um the respondent conpany
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shall renew the said nmediclaimpolicy forthwth.

The appeal is allowed with costs, which we quantify at Rs. 5, 000/-.

J.
(V.N. Khare)

J.

(Shivaraj V. Patil)
New Del hi ,
August 2, 2001.




