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Appel | ant - Kri shna Gope was tried for the offence of nurder for having

caused the death of Sarjug Cope. The sessions court found himguilty and
sentenced himto undergo inprisonnent for |ife. Two ot her accused tried al ong
with himwere acquitted by the sessions court. The appellant filed an appea

bef ore the Pat na Hi gh Court chal l'engi ng his conviction and sentence. The High
Court el aborately re-appreciatedthe prosecution evidence and confirmed the
convi ction and sentence of the appellant. The judgrment and order of the High
Court is chall enged before us.

The prosecution case is that on 25.6.1984 while accused Arbind CGope
was grazing his cattle, his cow strayed into the field of Sarjug Gope alias Rukha
Gope and this led to a wordy altercati on between Sarjug Gope on the one hand
and Arbind Gope and Karoo Gope on the other. Wen this wordy altercation was
goi ng on, the appellant-Krishna Gope brought a country-nade rifle fromhis
house and fired at Sarjug Gope. Sarjug Cope sustained firearminjuries and fel
on the ground. Meanwhi | e, sone persons fromthe nei ghbourhood had coll ected
at the place of occurrence and injured Sarjug Gope was renpved to Kara
Par surai dispensary for treatment. At the dispensary, the Doctor advised that the
injured be taken to the hospital at Patna. Injured Sarjug Gope, while undergoing
treatnent at the hospital at Patna died in the night. Earlier, while injured Sarjug
Cope was in the Karai Parsurai dispensary, PW12 Sub I nspector of Police
recorded his statenent at about 5.30 P.M PW 12 conducted the investigation

and he prepared the 'nmuazzer’. Near the place of incident, he found one .315
bore enpty cartridge and he recovered the sane in the presence of two
Wi t nesses. He recorded the statement of various w tnesses and |ater held

i nquest on the dead body of deceased at the hospital at Patna. After the
i nvestigation, he filed the charge-sheet.

On the side of the prosecution, PW5 Bhola Gope and PW6 Banwari
Cope were exam ned to prove the incident. PW6 is the sol e eye-w tness who
saw the entire incident. According to him at the relevant tinme, he was in the hut
of one Ram Chandra Gope whi ch was about 30 feet fromthe place of incident.
He stated that he heard the noise of the wordy altercation that was going on
bet ween t he deceased and the accused persons and saw the appellant-Krishna
Cope bringing a country-made rifle and shooting the deceased. It was suggested
to himthat the hut of Ranchandra Gope was at some di stance away fromthe
pl ace of occurrence and that it was not possible to see the place of occurrence
as the sane was at a | ower level than the | and on whi ch Ranthandra Gope's hut
was situated. But there is nothing in the evidence to show that there was
anything to obstruct the visibility. It is quite common that a witness being a
curious onl ooker woul d al ways take up a vantage position to find out and gat her
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the reasons of the quarrel that takes place in the village. Moreover, the accused
is very much known to himand there could not have been possibility of his
m staking the identity of the accused.

The evidence of PW6 is further corroborated by the evidence of PWS5,
Bhol a Cope. PW5 deposed that at the relevant tine his nephew Ashok Kumar
cane running to himand told himthat a quarrel was going on between Sarjug
Cope and accused Arbind Gope and Karoo CGope. Bhola CGope, who was
grazing his buffalo, left the cattle in the custody of Ashok Kumar and proceeded
to the place of incident. When he reached there, he saw appellant-Krishna
Cope running away fromthe place of occurrence. He saw Sarjug CGope lying in
the field with injuries on his abdomen. The evi dence of PW5 was severely
attacked on the ground that this wi tness had no occasion to see the actua
incident. O course, this witness had not seen the appellant shooting the
deceased, but, nevertheless, the fact that the appellant was at the place of
i ncident and that he was seen running away fromthere is certainly an
incrimnating circunmstance. Thus, the prosecution has satisfactorily proved that
t he appel IL.ant - Kri shna Gope used his country-nmade firearmto cause injuries to
t he deceased.

Learned counsel for the appellant strenuously urged before us that the
First Information statement itself is a fabricated docunment and that PW12 coul d
not have recorded the statenment of the deceased Sarjug Cope. Thi s contention
was based on a note nmade at the bottom of the injury report prepared by Dr.
Inderjit Prasad, who was the duty doctor at the Karai Parsurai di spensary where
the injured Sarjug Gope was first taken for treatnment. The injury report is
Annexure P-1, which is purported to have been prepared at 5.15 P.M on
25.6.1984. In the last portion of this report, it is noted by Doctor : "As the patient
was unconscious and so | could not be able to take dying del caration and
referred to PPMC H " Based on this note, it was contended by |earned counse
that the injured Sarjug Gope nust have been unconsci ous when he was stated to
have nade the statenment to PW12 at the Karai Parsarai hospital and therefore,
the deposition of PW12 that he had gone to the hospital and recorded the First
I nformati on statement between 5.00 and 5:.30 P.M is highly inprobable. W do
not find much force in the contention advanced by | earned counsel for the
appel | ant . It is pertinent to note that the doctor at the Karai Parasarai hospita
was never asked to record any dying declaration nor was his assistance sought
for the same by anybody. It m ght be possible that when the doctor saw the
injured Sarjug CGope, he nay have been unconscious. But that does not mean
that when the Sub Inspector came to the hospital, the injured continued to be in
that state. Mor eover, PW12 Sub Inspector coul d have recorded the statenent
of any other w tness who was present at the hospital and treated the same as the
First Information statenent for the purpose of the case. PW6 Banwari Gope
was very much present at the hospital when the Sub I nspector took the
statenment of Sarju Gope. PW 6 even deposed that the statenment recorded by
PW 12 was read over to himand it was adnmitted to be correct by Sarjug GCope.

Counsel for the appellant also contended that PW12 when exam ned as a
wi t ness deposed that the statenment of Sarjug Gope was recorded by one Braj
Ki shore Pandey and when he was confronted with a question that Braj Kishore
Pandey, Asstt. Sub | nspector could not have been the person to record the
statement of Sarjug CGope, PW12 changed his version and said that it was
recorded by one Suresh Singh and not Braj Kishore Pandey. Thi's sort of ninor
m st akes are not uncommon and often comritted as the investigating officer
may, at a given point of tine, be required to handl e investigation of nore than
one crimnal case. We do not attach nmuch inportance to an inconsistency of
this sort.

The counsel for the appellant also contended that there was a | ong del ay
in sending the First Information Report fromthe police station to the Magistrate.
Even though the police station is very close to the Magistrate's court, the First
Informati on Report reached the court on 27.6.1984. Though the incident
happened on 25.6.1984, injured Sarjug Gope passed away during the night of
25t h/ 26t h June, 1984. There was only one day's delay in sending the First
Informati on Report to the Magistrate. The 'fardebeyan’ was received in Hlsa
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police station on 25.6.1984 and fromthere it was sent to Hlsa court. This nust
have caused sone delay in sending the F.1.R to the Mgistrate.

Learned counsel further pointed out that the country-made firearm all eged
to have been used by the appellant was not recovered by the police and the
same was not sent to the police station. The |earned counsel submitted that the
i nvestigation was not properly done and that the appellant is entitled to the

benefit of doubt. In our view, this plea is not tenable. The house of the
appel | ant was searched i medi ately after the incident, but the police could not
recover the weapon of offence fromhis house. It appears that the appellant had

succeeded in conceal i ng the weapon before the police could search his house.
In our opinion, the fact of non-recovery of the weapon fromthe house of the
appel | ant does not inure to his benefit.

We have carefully considered the prosecution case, the evidence adduced
and the attendi ng circunstances. W do not think that any failure of justice or
illegality has taken place so as to warrant interference by this Court. The appea
is without any nerits-and is dism ssed accordingly.




