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The allegations in this contenpt application relate to an
i ncident which is alleged to have taken place on 30th Decenber,
2000. According to the petition, on that day, the respondents |ed
a huge crowd and held a dharnain front of this Court and
shout ed abusi ve sl ogans against this Court including slogans
ascribing lack of integrity and dishonesty tothe lnstitution. This
was done in the presence of the nedia. The petition alleges that
the petitioners protested but were attacked and assaulted by the
respondents who called them brokers of this Court. The
petition goes on to state that that evening at 6.00 P.Mwhile the
petitioners were watching the police officials trying to disperse
the crowd, the respondents agai n attacked, abused and assaul ted
the petitioners. On the next day at 1.00 P.M the petitioners
| odged a conmplaint with the Tilak Marg, Police Station. A copy
of the conplaint has been annexed to the petition. According to
the petition the dharna, slogan shouting and assault on-the
petitioners were designed to conpel the Court to decide a
pendi ng application filed by the respondents before this Court in
the respondents favour

Gven the allegations in the petition that the respondents had
incited a crowd by shouting sl ogans attacking the integrity of the
Judges of this Court, notices were issued to the respondents of the
application, so that they could give their version of the incident, if
it had taken place at all

Each of the three respondents have filed separate affidavits in
response to the notice. All three respondents have adm tted t hat
there was a dharna outside the gates of this Court on 30th
Decenber, 2000. The dharna had been organi zed by the Narnada
Bachao Andol an and the gathered crowd were persons who |ived
in the Narnada Vall ey and were aggrieved by the mgjority
judgrment of this Court relating to the building of the damon the
Nar mada Ri ver.

As far as respondent No. 1 is concerned, he has asserted that
whi |l e he supported the cause and had espoused it by appearing as
counsel before this Court, he did not approve of the holding of a
dharna as a way of protesting against the judgnent of this
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Court. He has denied that he took part in the dharna although

he says, he did nothing to stop it. He has also denied that he
shout ed any sl ogan agai nst the Court nor did he assault, abuse or
threaten any of the petitioners.

As far as respondent No. 2 is concerned, she has denied that
any incident involving the petitioners, as alleged in the petition
had taken place and asserted that the allegations that the
petitioners were threatened or abused or assaulted were fal se and
fabricated. She has admitted participation in the dharna and
al so to have made speeches and rai sed sl ogans but has said that to
her know edge, no sl ogan was raised or speech made i npugning
the integrity of the Judges of this Court. She has sought to justify
the holding of the dharna as a legitinate form of protest against
the judgnent which had been delivered by this Court in
connection with the building of the damon the Narmada river.

Apart from giving the background of the Narmada Bachao
Andol an and the nerits of the case of the oustees whose case she
represents, the respondent No. 2 has said in her affidavit:

The Superior Courts have recently shown a

di sturbing tendency to use the power of

cont enpt agai nst persons who have been
criticizing the Courts and their judgnents.

A judiciary which insulates itself from
criticismby using the power of Contenpt, is
bound to insensitive to the people that it is
nmeant to serve. This does not bode well for
the future of our republic

.1 will continue to help themraise

their voices in protest against this system
even if | have to do so against the Judiciary
and the Courts. | will continue to do so as
long as | can, even if | have to be punished
for contempt for doing that.

The respondent No. 3 alsofiled an affidavit in response to the
notice. The respondent No. 3 has deni ed that she had rai sed any
sl ogan agai nst the Court. According to the respondent No. 3, she
had | eft the dharna at about 6.00 p.m and that no such incident,
as alleged in the petition or the FIR had taken place. She has
asserted her right to participate in any peaceful protest that she
chose to. She has clarified that she has never, either inwiting or
in any public forum cast aspersions on the Court or the integrity
of the Judges. However, according to the respondent No. 3, she
has faced | egal harassnment for her witing, the | atest incident
bei ng the present proceedings. She has stressed the need for
Courts not to be intolerant of criticismor expressions of dissent
as this would mark the begi nning of the end of denocracy.

This was foll owed by three paragraphs which-are quoted
verbatim

On the grounds that judges of the Supreme
Court were too busy, the Chief Justice of
India refused to allow a sitting judge to head
the judicial enquiry into the Tehel ka

scandal , even though it involves matters of
nati onal security and corruption in the

hi ghest pl aces.

Yet, when it conmes to an absurd, despicabl e,
entirely unsubstantiated petition in which al
the three respondents happen to be peopl e,
who have publicly though in nmarkedly
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di fferent ways questioned the polices of
the governnent and severely criticized a
recent judgment of the Suprene Court, the
Court displays a disturbing willingness to
i ssue notice.

It indicates a disquieting inclination on the
part of the Court to silence criticismand
muzzl e dissent, to harass and intimnidate
those who disagree with it. By entertaining
a petition based on an FIR that even a | oca
police station does not see fit to act upon
the Suprenme Court is doing its own

reputation and credibility considerable

har m

On the returnable date, the respondents appeared in person.
Their further presence was di spensed with. By an order dated
23rd April 2001, the Additional Solicitor General was appointed
Am cus Curiae and requested to assist the Court.

At the hearing, the | earned Additional Solicitor Genera
submitted that the paragraphs in the affidavits of the respondents
2 and 3 quoted earlier appeared to be contunacious. The
petitioners, who appeared in person, addressed the Court in a
manner which not only ill becane their standing as Advocates of
this Court but also belied their clains to be chanpions of this
Courts dignity.

The respondent No. 1 submitted that the allegations made in
the petition should not be accepted as the police who were
present all along had refused to register an FIR based on the
conplaint of the petitioners. Learned counsel for the respondent
No. 2 contended that the petition was grossly defective and
shoul d not have been accepted by the Registry of this Court at all
Apart fromthat, it was contended that what was stated by the
respondent No. 2 in her affidavit was a criticismof the Courts
j udgrment and not contumaci ous. The respondent No. 3,
appearing in person, stated that she had nothing to add to her
affidavit and if that anpbunted to contenpt then she was prepared
to face the consequences.

Bef ore considering the nerits of the case, it is necessary to
hi ghlight principles relating to the | aw of contenpt which though
wel |l settled bear repetition

A civil society is founded on a respect for the law. [If every
citizen chose to break the law, we would have no society at all, at
| east not a civil one. It is this respect for the |law and of the | aw

enforci ng agenci es that, somewhat paradoxically, ensures the
freedoms recognised in the Constitution. The respect is at best a
fragile foundation. Wile it is to be built and sustained by the
conduct of the persons administering the law, it has to be shored
up by sanctions for actual breaches of the |law and for actions
destroying that respect. The |aw of contenpt is framed for the
second pur pose.

That is why although under Article 19(1)(a) of the
Constitution, all citizens are guaranteed the right to freedom of
speech and expression, sub-Article (2) provides:

Not hing in sub-clause (a) of clause (1)
shal | affect the operation of any existing
l aw, or prevent the State from naking any
law, in so far as such | aw i nposes
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reasonabl e restrictions on the exercise of the

right conferred by the said sub-clause
inrelation to contenpt of

court..

Apart fromthe power conferred by the Constitution on the
Suprenme Court and each High Court to punish contenpts of

itself, the Contenpt of Courts Act, 1971 (referred to as the Act)
has enpowered the Courts to punish actions which fall wthin
the definition of civil and crimnal contenpt in that Act.

If what is alleged in the petition were true then it would be a
case of crimnal contenpt and Crim nal Contenpt has been

defined in the Act as neani ng publication (whether by words,
spoken or witten, or by signs, or by visible representations, or
ot herwi se) of any matter or the doing of any other act whatsoever
whi ch

(i) scandalizes or tends to scandalize, or
| owers or 'tends to lower the
aut hority of, any court; or

(ii) prejudices, or interferes or tends to
interfere with, the due course of any
judicial proceedings; or

(iii) interferes or tends to interfere wth,
or obstructs or tends to obstruct, the

adnmi ni stration of justice in any other
manner

Thi s does not nean that a judgnent is not open to fair

criticism Section 5 of the Act says that a person shall not be
guilty of contenpt of court for publishingany fair conment on
the merits of any case which has been heard and finally decided.

The operative word is fair. ~ In other words, in the guise of
criticizing a judgnment, personal criticismof the Judge is
i mperm ssible. The law as it stands today is what ‘was said by the
Privy Council in 1936

..ho wong is conmtted by any

menber of the public who exercises the
ordinary right of criticising in good faith in
private or public the public act done in the
seat of justice. The path of criticismis a
public way : the wongheaded are permtted

to err therein : provided that nenbers of the
public abstain frominputing inproper

notives to those taking part in the

adm ni stration of justice, and are genuinely
exercising a right of criticismand not acting
in malice or attenpting to inpair the

admi ni stration of justice, they are imune.
Justice is not a cloistered virtue : she nust
be allowed to suffer the scrutiny and
respectful even though outspoken comments

of ordinary men.

To ascribe notives to a Judge is to sow the seed of distrust in
the m nds of the public about the administration of justice as a
whol e and nothing is nobre pernicious in its consequences than to
prejudice the mnd of the public against judges of the Court who
are responsible for inplenenting the law . Judges do not defend
their decisions in public and if citizens di srespect the persons
l ayi ng down the | aw, they cannot be expected to respect the | aw
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| aid down by them The only way the Judge can defend a

decision is by the reasoning in the decision itself and it is
certainly open to being criticised by anyone who thinks that it is
erroneous Al we would ask is that those who criticise us wll
renmenber that, fromthe nature of our office, we cannot reply to
their criticisnms. W cannot enter into public controversy. Stil
less into political controversy. W nust rely on our conduct
itself to be its own vindication .

This, in brief, is the substantive |law which is relevant for the
pur poses of the case before us.

As far as the procedure is concerned at this stage we note
only those principles which are relevant for a decision on the
i ssues involved in this case and start with the initiation of
proceedi ngs. Sections 14 and 15 of the 1971 Act both deal with
the procedure for taking cognizance in cases of crimna
contenmpt. I n cases where the contenpt is in the face of the
Supreme Court or High Court, the Court acts suo nmotu. |n cases
of crinminal contenpt other than a contenpt referred to in Section
14, the Suprene Court or the High Court may under Section
15(1) take action on its own nmotion or on a notion nade by
(a) the Advocate-Ceneral, or

(b) any other person, with the
consent in witing of the
Advocat e- Gener al ,

(c) inrelation to the H gh Court for
the Union territory of Del hi, such
Law O ficer as the Central

CGovernment may, by notification
inthe Oficial Gazette, specify in
this behal f, or any other person
with the consent in witing of

such Law O ficer.

XXX XXX XXX

Expl anation. In this section,the
expr essi onAdvocat e- Gener al nmeans, -

(a) Inrelation to the Suprene Court,
the Attorney General or the Solicitor-
General :

The underlying rationale of clauses (a), (b) and (c) appears
to be that when the Court is not itself directly aware of the
contunmaci ous conduct, and the actions are alleged to have taken
pl ace outside its presence, it is necessary to have the allegations
screened by the prescribed authorities so that the Court is not
troubled with frivolous matters. The Sanyal Commi ttee which
had been set up in 1961 to consider and suggest refornms to the
exi sting law of contenpt and whose recommendati ons forned the
basis for the present Act, explained the need for this screening:

In the case of criminal contenpt, not being
contempt commtted in the face of the Court,
we are of the opinion that it would lighten
the burden of the court, without in any way
interfering with the sanctity of the

adm nistration of justice, if action is taken
on a nmotion by sone other agency. Such a
course of action would give considerable
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assurance to the individual charged and the
public at |arge.

The actual proceedings for contenpt are quasi-crimnal and
summary in nature. Two consequences follow fromthis. First, the
acts for which proceedings are intended to be | aunched nust be
intimated to the person agai nst whom action is proposed to be
taken with sufficient particularity so that the persons charged with
having committed the offence can effectively defend thensel ves.
It is for this reason Section 15 requires that every notion or
ref erence nade under this section nust specify the contenpt of
whi ch the person charged is alleged to be guilty. The second
consequence which follows fromthe quasi-crimnal nature of the
proceeding is that if there is reasonable doubt on the existence of a
state of facts that doubt nust be resolved in favour of the person or
persons proceeded against. ~I'n addition this Court has framed
Rul es under, inter-alia, Section 23 of the Act providing in detail for
the procedure to be followed by the Court and its Registry on the
one hand and the comnpl ai nant/respondent on the ot her

This brings us to the present proceedi ngs. Learned counse
for the respondent No.2 was correct when he subrmitted that the
petition was shabbily drafted and procedurally grossly defective.
In fact al nost every one of the Rules framed by this Court have
been violated. Rule 4 (a) directs that every petition under rule 3(b)
or (c) shall contain

(i) the name, description and pl ace of
resi dence of the petitioner or
petitioners and of the persons

char ged

It is, therefore, nandatory that the places of residence of
both the petitioners and the respondents are given.  Yet each of
the five persons naned as petitioners has given the Bar Library or
the Lawyers Chanber as his address. The non-conpliance wth
Rule 4(a) is nmore shocking when it comes to the Respondents.

The respondent No.1s address has been given as his chanber.

The respondent No.2 has been described as Leader Narnda (sic)
Bachao Andol an and the Respondent No.3 as the Booker Prize
Wnner. Both, their addresses have been given as C. o0 the
respondent No.1 at his | egal chambers in the premises of this
Court.

A nmore serious flawis the verification of the petition. Rule
4(b) requires that The petition shall be supported by an
affidavit. There are five naned petitioners yet except for the
respondent No.1 no one el se has either signed the petition or
affirmed it.

Again under Rule 3 like Section 15 of the Act, the Court
may take action in cases of criminal contenpt either
a) suo notu ; or

b) on a petition nmade by Attorney-General
or Solicitor Ceneral; or

c) on a petition nade by any person, and in
the case of a crimnal contenpt with the
consent in witing of the Attorney-

General or the Solicitor-General

Rule 5 provides that only petitions under Rules 3(b) and (c)
shal | be posted before the Court for prelimnary hearing and for
orders as to issue of notice. It is clear fromRule 5 that the matter
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could have been listed before this Court by the Registry as a
petition for adm ssion only if the Attorney General or Solicitor
General had granted his consent. |In this case, the Attorney
General had specifically declined to deal with the matter and it
does not appear that any request was nmade to the Solicitor
CGeneral to give his consent.

O course, this Court could have taken suo notu cogni zance

had the petitioners prayed for it. They had not. Even if they
had, it is doubtful whether the Court would have acted on the
statenments of the petitioners had the petitioners been candid
enough to have disclosed that the police had refused to take
cogni zance of their conplaint. |In any event the power to act suo
notu in matters which otherw se require the Attorney General to
initiate proceedings or-at |east give his consent nust be exercised
rarely. Courts normally reserve this exercise to cases where it
either derives information fromits own sources, such as froma
perusal of the records, or on reading a report in a newspaper or
hearing a public speech or a document which woul d speak for
itself. Otherw se sub-section (1) of Section 15 m ght be rendered
oti ose .

VWen a matter is listed before the Court, the Court assunes
that the formalities in connection with the filing have been
scrutini zed by the Registry of this Court that the proper procedure
has been followed as it is the duty of the Registry to scrutinise the
petition to see whether it is in order before placing it before the
Court for consideration. There i s no occasion for this Court to
assune the task of the Registry before considering the merits of
each matter. Had our attention been drawn to the procedura
defects, we would have had no hesitation in rejecting the
application in limne on this ground al one.

As to the nmerits, we may clarify here that our enquiry is
l[imted to the alleged contenpt of this Court by the respondents.
We are not concerned with any scuffle that may or nmay not have
taken place during the dharna. That is a matter entirely persona
to the petitioners and does not call for an enquiry in'this
jurisdiction. But we are concerned with the holding of the dharna
and the allegation that slogans had been shouted which
deni grated the judiciary.

Hol ding a dharna by itself nmay not anpbunt to contenpt. But
if by holding a dharna access to the courts is hindered and the
of ficers of court and nenbers of the public are not allowed free
i ngress and egress, or the proceedings in Court are otherw se
di srupted, disturbed or hampered, the dharna may anount to
contenpt because the adm nistration of justice would be
obstructed. There is no allegation in the petition that the
participants in the dharna had pi cketed the gates of this Court and
prevented | awers or litigants fromentering and | eaving the
Court prem ses. Nor is it the petitioners case that the dharna
di sturbed or prevented the Courts from functi oni ng.

Wil e holding that a dharna held to protest a decisionof a
court may not per se anpunt to contenmpt, we must not be
under st ood as approving the holding of a dharna before the
Court. On the other hand it is deprecated and nust be
di scouraged otherwi se every disgruntled litigant could adopt this
met hod of ventilating his grievance. It is, in any case, an
i nappropriate formof protest since the object of holding a dharna
is either to raise public opinion or to exhibit the extent of public
opi ni on agai nst a decision of a court. Neither of these objects
weigh with courts when deciding a case. Judges are required to
deci de what they think is right according to the | aw applicable
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and on the material placed before them and not be swayed by
public opinion on any particul ar issue.

The al | egati ons of shouting of abusive sl ogans cannot be
accepted nerely on the basis of the statenents in this petition.
The procedural flaws in the petition, as noted earlier are not nere
technicalities. They are as vital to the acceptability of the petition
and its contents. \Were there is no other |legally adm ssible
evi dence before the Court and the only material which the Court
can take into account are the statenents contained in the petition
the petition assumes a particular inportance. Apart fromthe
defective nature of the petition, the unexplained reluctance on the
part of the four petitioners to affirman affidavit verifying the
facts contained in the petition, the failure to even attenpt to
obtain the consent of the Solicitor General and nmost inportantly
the refusal of the police station to record an FIR on the basis of
the conpl aint | odged by the petitioner No. 1 are telling
circunstances agai nst the case in the petition. Admttedly, the
pol i ce personnel were present at the tine of the incident. Their
refusal to record the FIR on-the petitioners conplaint is,
therefore, significant. We have al so noted that there is no
allegation in the conplaint that the respondents 1 and 2 had
shout ed defamatory statenments agai nst the Court. On the other
hand, we have the three affidavits filed by the respondents where
the respondent Nos. 1 and 3 have categorically denied on oath
that they shouted any sl ogans and the respondent No. 2 has
deni ed shouting any sl ogan which could be terned as
contumaci ous. There'is no reason why their statenents should be
rejected. In the circunstances, we are not prepared to direct any
further enquiry into the matter by requiring parties to |ead
evi dence, particularly when the statenents in the conplaint filed
by the petitioners are materially discrepant with the allegations in
the petition.

Thi s shoul d have concluded the matter in favour of the
respondents - had it not been for the statements nade in the
affidavits of respondents Nos. 2 /and 3 which we have quoted
earlier. There can be no doubt that the filing of ‘an affidavit is
publication within the definition of crimnal contenpt. An
affidavit is not a secret docunent. It fornms part of the Court
records and is available to and accessible by the public. The
question is whether the statements nade in the affidavits of the
respondent Nos. 2 and 3 could be terned to be fair criticismor do
the comrents inpute inproper notives to those taking part in the
admi ni stration of justice?

Respondent No. 2 has spoken generally of the superior
Courts using the power of contenpt against persons who have
been criticising the Courts and their judgnments. According to
the respondent No. 2s counsel, this reaction was in response to a
statenment in the petition which appeared to the respondent No. 2
to be one of the bases for issuing the notice against her

It is true that the notice did not specify the contunmaci ous acts
wi th which the respondent was charged in ternms of Rule 6 read
with Forml. Only a copy of the petition had been served on the
respondents along with the notice. It would not be unreasonabl e
for the respondent No.2 to assunme that every statement contained
in the petition formed part of the charge. In the petition, it has
been stated that the Honbl e Judges of the Supreme Court are
pi ous constitutional authority and are not open for public and
press to criticize, coment, shout defanatory and derogatory
sl ogans against its verdict. Apart fromthe shouting of
def amat ory sl ogans, the rest of the sentence does not in fact
correctly state the law. As we have said earlier, Courts |like any
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other institution do not enjoy imunity fromcriticismas |long as
the criticismis fair, reasonable and tenperate and does not
accuse Judges of discharging their duties for inproper notives
or on extraneous considerations .

No personal notive has been ascribed by the respondent No.
2 to any particular Judge. Her coments are general in nature and
may be construed as the expression of a perceived error in the
deci sions of superior Courts in their contenpt jurisdiction
Therefore, according to the standards of fair criticismnoted
earlier and giving the respondent No. 2 the benefit of the doubt,
we do not intend to take any further action agai nst respondent
No. 2 for her comrents regarding the superior Courts in her
affidavit.

However, the respondent No. 3 appears to us, prinma-facie, to
have committed contenpt. She has imputed notives to specific
Courts for entertaining litigation or passing orders agai nst her
She has accused Courts of harassing her (of which the present
proceeding has been cited as an instance) as if the judiciary were
carryi ng out a personal vendetta against her. She has brought in
matters which were not only not pertinent to the issues to be
deci ded but has drawn- uni nfornmed conpari sons to nake
statenments about thi's Court which do not appear to be protected
by the law relating tofair criticism W are conscious that the
respondent No. 3 has /said before us that she stood by the
conments made even if they were held to be contunacious. At
the same tinme, we are al so aware that when the statenent was
made, the respondent had not been called on formally to defend
hersel f agai nst this charge. The prescribed procedure wll have
to be foll owed.

For the aforementioned reasons, while dismssing the
proceedings initiated on the basis of the petition against all three
respondents, we direct that notice in the prescribed form be
issued to the respondent No.3 as to why the respondent No. 3
shoul d not be proceeded against for contenpt for the statenents
in the three paragraphs of her affidavit set out earlier in this
j udgrent .

.J.
(G B. Pattanaik)

J.
(Ruma Pal)

August 28, 2001
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