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HEADNOTE

The issue whether a religious endowent is a public  or a
private one is a mxed question of |aw and fact the decision
of which nust depend on the application of |egal concepts of
a public and a private endowrent 'to the facts found and is
open to consideration by the Suprene Court.

Lakshm dhar M sra v. Bangalal ([1949] L.R 76 |.A 271), re-
ferred to.

The distinction between a private and a public endowrent is
that whereas in the forner the beneficiaries are specific
individuals, in the latter they are the general public or a
cl ass thereof.
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Though under Hindu law an idol is a juristic person- capable
of holding property, and the properties endowed for the
tenple vest init, it can have no beneficial interest in the
endowrent, and the true beneficiaries are the worshippers,
as the real purpose of a gift of properties to an idol is
not to confer any benefit on God, but the acquisition of
spiritual benefit by providing opportunities and facilities
for those who desire to worship.

Prosunno Kumari Debya v. Gol ab Chand Baboo ([1875] L.R. 2 |
A. -145), Maharaja Jagadindra Nath Boy Bahadur v. Ban

Hemanta Kumari Debi ([1904] L.R 31 I.A 203), Pramatha Nath
Mul lik v. Pradhyuma Kumar Mullik ([1924] L.R 52 |.A  245)
and Bhupati Nath Snrititirtha v. Bam Lal Mitra ([1910]
l.L.R 37 Cal. 128), referred to.

A pious H ndu who was childless constructed a tenple and was

in managenent of it till his death. He executed a wll
whereby he bequeathed all his lands to the tenple and nmde
provision for its proper nanagenent. The question was

whet her the provisions of the will disclosed an intention on
the part of the testator to dedicate the tenple to the
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public or nerely to the nmenbers of the famly.

Hold that the recital in the will that the testator had no
sons coupled with provisions for the nanagement of the trust
by strangers was an indication that the dedication was to
the public.

Nabi  Shirazi v. Province of Bengal (I.L.R [1942] 1 Cal
211), referred to.

Held further, that the performance of cerenpnies at the con-
secration of the tenple (Prathista), the user of the tenple
and other evidence in the case showed that the dedication
was for worship by the general public.

JUDGVENT:
ClVIL APPELLATE JURI SDI CTI.ON:- Civil Appeal No. 250 of 1953,
Appeal fromthe judgnent and decree dated July 14, 1948 of
the Chief Court of Audh, Lucknowin Second Appeal No. 365 of
1945 arising  out of the decree dated May 30, 1945 of the
Court of. District Judge, Sitapur in Appeal No. 4 of 1945
agai nst the decree dated Novenber 25, 1944 of the Court of
Additional Civil Judge, Sitapur in Regular Cvil Suit No. 14
of 1944,
A. D. WMathur, for the appellant.
Jagdi sh, Chandra, for respondent No. 1.
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1956. Cctober 4. The Judgrment of the Court was delivered
by

VENKATARAMVA . AYYAR J.-The point for decision in

this appeal is whether a Thakurdwara of Sri - Radhakrishnaji
in the village of Bhadesia in the District of Sitapur is a
private tenple or a public one in which all the Hu.ndus are
entitled to worship.
One Sheo Ghulam a pious H ndu and a resident of the said
village, had the Thakurdwara constructed during the \years
1914- 1916, and the idol of Shri Radhakrishnaji cerenpniously
installed therein. He was hinself in managenment  of the
temple and its affairs till 1928 when he died w thout any
issue. On March 6, 1919, he had executed a will whereby he
bequeathed all his lands to the Thakur. The provisions of
the will, in so far as they are material, will presently be
referred to. The testator had two wi ves one of whom  Ram
Kuar, had predeceased himand the surviving wi dow, Raj Kuar
succeeded himas Mitawalli in terns of the will and was in
managenent. till her death in 1933. Then the first
def endant who is the nephew of Sheo Ghul am got into posses-
sion of the properties as manager of the endowrent in
accordance with the provisions of the will. The appellant
is a distant agnate of Sheo Ghulam and on the  allegation
that the first defendant bad been m snanagi ng the tenple and
denyinng the rightg of the public therein, he noved the
District Court of Sitapur for relief under the Religious and
Charitable Endownents Act XIV of 1920, but the ‘court
declined to interfere on the ground that the endownrent —was

private. An application to the Advocate-General for
sanction to institute a suit under section 92 of the Code of
Civil Procedure was al so refused for the sane reason. The

appellant then filed the suit, out of which the present
appeal arises, for a declaration that the Thakurdwara is a
public tenple in which all the H ndus have a right to
wor shi p. The first defendant contested the suit, and
claimed that "the Thakurdwara an - d the idols were
private", and that "the general public had no right to nmake
any interference".
759
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The Additional Cvil Judge, Sitapur, who tried the suit was
of the opinion that the Thakurdwara had been built by Sheo
Ghulam "for worship by his famly", and that it was a
private tenple. He accordingly dismssed the suit. Thi s
judgrment was affirnmed on appeal by the District Judge,
Sitapur, whose decision again was affirned by the Chief

Court of OQudh in second appeal. The |earned Judges,
however, granted a' certificate under s. 109(c) of the Code
of Civil Procedure that the question involved was one of

great inportance, and that is how the appeal cones before
Us.

The question that arises for decision in this appeal whether
the Thakurdwara of Sri Radhakrishnaji at Bhadesia is a
public endownent or a private one is one of nmxed |aw and

fact. In Lakshm dhar M sra v. Rang-alal (1), in which the
guestion was whether certain |ands had been dedicated as
cremati on ground, it was observed by the Privy Council that
it was "essentially a m xed question of |law and fact"”, and

that while the findings of fact of the | ower appellate court
nust be " accepted as binding, its "actual conclusion that
there has been a dedication or lost grant is nore properly
regarded as a proposition of 1aw derived from those facts
than as a finding of fact itself". |In the present case, it
was admitted that there was a formal dedication; and the
controversy is only as'to the scope of- the dedication, and
that is also a mxed question of |law and fact, the decision
of whi ch nust depend on the application of |egal concepts of
a public and a private endownent to the facts found, and
that is open to consideration inthis appeal
It wll be convenient first to consider the  principles of
| aw applicable to a determ nation of the question whether an
endowrent is public or private, and then to examne, in the
light of those principles, the facts found or established.
The distinction between a private and a public trust is that
whereas in the forner the beneficiaries are specific
individuals, in the latter they arethe general public or a
class thereof. Wile in the former the beneficiaries are
persons who are
(1) [1949] L.R 76 I.A 271.
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laid down in the Sanskrit Texts. Thus, in his Bhashya on
the Purva M mansa, Adhyaya 9, Pada 1, Sahara Swam has the
fol | owi ng:
"Wirds such as 'village of the Gods’'land of the Gods’ ~are
used in a figurative sense. That is property which can be
said to belong to a person, which he can make use of as he
desires. God however does not meke use of the village or
| ands, according to its desires. Therefore nobody nakes a
gift (to Gods). Wiatever property is abandoned  for = Gods,
brings prosperity to those who serve Gods".
Li kewi se, Medhathithi in commenting on the expressi on
"Devaswam in Manu, Chapter Xl, Verse 26 wites:
"Property of the Gods, Devaswam neans whatever is abandoned
for Gods, for purposes of sacrifice and the 1ike, because
ownership in the primary sense, as showing the relationship
between the owner and the property owned, is inpossible of
application to CGods. For the Gods do not make use of the
property according to their desire nor are they seen’ to act
for protecting the sane".
Thus, according to the texts, the Gods have no beneficia
enjoynment of the properties, and they can be described as
their owners only in a figurative sense (Ginartha), and the
true purpose of a gift of properties to the idol is not to
confer any benefit on God, but to acquire spiritual benefit
by providing opportunities and facilities for those who
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desire to worship.
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In Bhupati Nath Snritititha v. RamLal Miitra(l), it was
hel d on a consideration of these and other texts that a gift
to an idol was not to be judged by the rules applicable to a
transfer to a ’'sentient being’, and that dedication of
properties to an idol consisted in the abandonnment by the
owner of his dom nion over themfor the purpose of their
bei ng appropriated for the purposes which he intends. Thus,
it was observed by Sir Lawrence Jenkins C. J. at p. 138 that
"the pious purpose is still the legate, the establishment of
the image is nerely the nmode in which the pious purpose is
to be effected" and that "the dedication to a deity" may be
"a conpendi ous expression of the pious purposes for which
the dedication is designed". Vide also the observations of
Sir Ashutosh Mokerjee at p. 155. In H ndu Religious
Endownent s Board v. Yeeraraghavachariar(2), Varadachariar J.
dealing with this question, referred to the decision in
Bhupati Nath -~ Snrititirtha v. RamlLal Miitra (supra) and
observed

"As explainedin that case, the purpose of making a gift to
a tenmple is not to confer a benefit on God but to confer a
benefit on those who worship in that tenple, by making it
possi ble for themto have the worship conducted in a proper
and i npressive nanner. This is the sense in which a tenple
and its endowrents are regarded as a public trust".
When once it is understood that the true beneficiaries of
religi ous endownents are not the idols but the worshippers,
and that the purpose of the endownent is the maintenance of
that worship for the benefit ~ of the worshippers, the
guesti on whet her an endownent i s private or public  presents
no difficulty. The cardinal point to be decided is " whether
it was the intention of the founder that speci fied
i ndividuals are to have the right of worship at the | shrine,

or the general public or any specified portion thereof. In
accordance with this theory, it has been held that @ when
property is dedicated for the worship of a famly idol, it

is a private and not a public endowrent, as the persons who
are entitled to worship at the shrine of the deity can only
be the nenbers of the fanmly,

(1) [1910] I.L.R 37 Cal. 128.

(2) A I.R 1937 Macl. 750.
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and that is an ascertained group of individuals. But where
the beneficiaries are not nenbers of a famly or a specified
i ndividual, then the endowrent can only be regarded as
public, intended to benefit the general body of worshippers.
In the light of these principles, we nust examne the facts
of this case. The materials bearing on the question whether
the Thakurdwara is a public tenple or a private one nmay be

consi dered under four heads: (1) the will of Sheo- Ghul am
Exhibit A-1, (2) user of the tenple by the public, (3)
cerenpnies relating to the dedi cati on of the Thakurdwara

and the installation of the idol with special reference to
Sankal pa and Ut hsarga, and (4) other facts relating to the
character of the tenple

(1) The will, Exhibit A-1, is the nost inportant evidence
on record as to the intention of the testator and the scope
of the dedication. Its provisions, so far as they are
material, may now be noticed. The will begins wth the

recital that the testator has two wives and no nale issue,
that he has constructed a Thakurdwara and installed the ido

of Sri  Radhakrishnaji therein, and that he is naking a
di sposition of the properties with a view to avoid di sputes.
Clause | of Exhibit A-1 provides that after the death of the
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testator "in the absence of nmale issue, the entire i movabl e
property given below existing at present or which my cone
into being hereafter shall stand endowed in the name of Sri
Radhakri sbnan, and nutation of nanes shall be effected in
favour of Sri Radhakrishnan in the Governnment papers and ny
wives Mt. Raj Kuer and Mst. Ram kuer shall be the Mita-

wal lis of the wagqf". Half the income fromthe properties is
to be taken by the two wives for their nmmintenance during
their lifetine, and the remaining half was to "continue to
be spent for the expenses of the Thakurdwara". It is

implicit in this provision that after the lifetine of the
wives, the whole of the income is to be utilised for the
pur pose of the Thakurdwara. Clause 4 provides that if a son
is born to the testator, then the properties are to be
di vi ded between the son-and the Thakurdwara in a specified
764

proportion; but as no son was born, this clause never cane
into operation.. Cause 5 provides that the Mutawallis are
to have no power to sell or nortgage the property, that they
are to ‘maintain accounts, that the surplus noney after
neeting the expenses should be deposited in a safe bank and
when funds pernit, property should be purchased in the nane
of Sri  Radhakrishnaji. Clause 2 appoints a conmittee of
four persons to ook after the , managenment of the tenple
and its properties, and of these, two are not relations of
the testator and belong to a different caste. It is further
provided in that clause that after the death of the two
wives the conmmittee "may appoi nt my nephew Mirlidhar as

Mut awal I'i by their unani mous opinion". This Mirlidhar is a
di vi ded nephew of the testator and he is the first defendant
in this action. Clause 3 provides for filling up of

vacancies in the conmttee. Then finally there is

cl. 6, which runs as foll ows:

"I f any person alleging hinself tobe ny near or renote heir
files a claim in respect of whole or part of the waqf
property his suit shall be inproper on the face of this
deed".

The question is whether the provisions of the will ~ disclose
an intention on the part of the testator that t he
Thakur dwara shoul d be a private endowrent, or that it should
be public. The |learned Judges of ~the Chief ~Court in
affirmng the decisions of the courts belowthat the tenple
was built for the benefit of the menbers of the famly,
observed that there was nothing in the will pointing "to a
conclusion that the trust was a public one", and that its
provi sions were not "inconsistent with the property being a
private endownent". W are unable to endorse this opinion
W think that the will read as a whol e indubitably reveals
an intention on the part of the testator to dedicate the
Thakurdwara to the public and not nerely to the nenbers of
his famly.

The testator begins by stating that he had no nale  issue.
In Nabi Shirazi v. Province of Bengal (supra), the question
was whet her a wakf created by a deed of the year 1806 was a
public or a private
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endownrent . Referring to a recital in the deed that the
settlor had no children, Khundkar J. observed at p. 217:
"The deed recites that the founder has neither children nor
grandchildren, a circunstance which in itself suggests that
the imanbara was not to remain a private or famly
institution".

Vide also the observations of Mtter J. at p. 228. The
reasoning on which the above viewis based is, obviously,
that the word 'famly’ in its popul ar sense means children,
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and when the settlor recites that he has no children, that
is an indication that the dedication is not for the benefit
of the family but for the public.

Then we have clause 2, under which the testator constitutes
a conmttee of management consisting of four persons, two of
whom were wholly unrelated to him C ause 3 confers on the

conmittee power to fill up vacancies; but there is no
restriction therein on the persons who could be appointed
under that clause, and conceivably, even all the four
menbers might be strangers to the famly. It is difficult

to believe that if Sheo Ghulamintended to restrict the
right of worship in the tenple to his relations, he would
have entrusted the managenent thereof to a body consisting
of strangers. Lastly, there is clause 6, which shows that
the rel ationshi p between Sheo Ghul am and hi s ki nsnen was not
particularly cordial , and it is noteworthy that under cl ause
2, even the appointment of the first defendant as manager of
the endownent isleft to the option of the conmttee. It is
i nconcei vablethat~ with such’ scant solicitude for his
rel ati ons, Sheo Ghul am woul d have endowed a tenple for their
benefit. ~And-if he did not intend themto be beneficiaries
under the endowrent, who are the menbers of the, fanmly who
could take the benefit thereunder after the lifetime of his

two w ves? If we are to hold that the endownent was in
favour of the menbers of the famly, then the result will be
that on the death of the two wives, it nust fail for want of
obj ect s. But it is clear fromthe provisions of the wll

that the testator contenplated the continuance
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of the endowrent beyond the lifetinme of his wves. He
directed that the properties should be endowed in the nane
of the deity, and that lands are to be purchased in future
in the name of the deity. He also provides for the
managenment of the trust after the lifetime of his wves.
And to effectuate this intention, it is necessary to hold
that the Thakurdwara was dedicated for worship by -nenbers
of the public, and not nerely of ‘his famly. In /deciding
that the endowrent was a -private one, the |earned Judges of
the Chief Court failed to advert to these aspects, and we
are unable to accept their decision as correct.

2. In the absence of a deed of endowrent constituting the
Thakurdwara, the plaintiff sought to establish the true
scope of the dedication fromthe user of the tenple by the
public. The wi tnesses exani ned on his behal f deposed that
the villagers were worshipping in the tenple freely and
without any interference, and indeed, it was even stated
that the Thakurdwara was built by Sheo Ghulam at the
instance of the villagers, as there was no tenple in_the
vi | | age. The trial Judge did not discard this evidence as
unwort hy of credence, but he held that the proper inference
to be drawn fromthe evidence of PPW 2 was that the public
were admtted into the tenple not as a matter of right but
as a matter of grace. P.W 2 was a pujari in the tenple,
and be deposed that while Sheo Giulanis wife was doing puja
within the tenple, he stopped outsiders in whose presence
she used to observe purdah, fromgoing inside. W are of
opinion that this fact does not afford sufficient ground for
the conclusion that the villagers did not worship at the
tenple as a matter of right. It is nothing unusual even in
wel | -known public tenples for the puja hall being cleared of
the public when a high dignitary comes for worship, and the
act of the pujari in stopping the public is expression of
the regard which the entire villagers nust have had for the
wi fe of the founder, who was a pardanashin | ady, when she
cane in for worship, and cannot be construed as a denial of
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their rights. The |earned Judges of the Chief Court also
relied on the decision

767

of the Privy Council in Babu Bhagwan Din v. Gr Har
Saroon(1l) as an authority for the position that "the nmere
fact that the public is allowed to visit a tenple or
thakurdwara cannot necessarily indicate that the trust is
public as opposed to private". In that case, certain
properties were granted not in favour of an idol or tenple
but in favour of one Daryao Gr, who was nmmintaining a
tenmple and to his heirs in perpetuity. The contention of
the public was that subsequent to the grant, the famly of
Daryao Gr nust be held to have dedicated the tenple to the
public for purpose of worship, and the circunstance that
nmenbers of the public were allowed to worship at the tenple
and make offerings was relied on in proof of such
dedication. |In repelling this contention, the Privy Counci
observed that as 'the grant was initially to an individual, a
plea that it was subsequently dedicated by the famly to the
public required to be clearly made out, and it was not nmade
out nerely by showi ng that the public was allowed to worship
at the tenple "since it would not in general be consonant
with Hi ndu sentinents or practice that worshippers should be
turned away". But, in the present case, the endowrent was
in favour of the idol itself, and the point for decision is-
whether it was a private or public endowrent. And in such

ci rcunst ances, proof of wuser by “the public wi t hout
interference would be cogent evidence that the dedication
was in favour of the public. I'n Mindancheri  Koman v.

Achut han(2), which was referred to and followed in Babu
Bhagwan Din v Gr Har Saroon(l), the distinction between
user in respect of an institution whichis initially proved
to have been private and one which is not, 'is thus
expressed:

"Had there been any sufficient reason for holding that these
temples and their endowrent were originally dedicated for
the tarwad, and so were private  trusts, their Lordships
woul d have been slowto hold that the admission of the
public in later tines possibly owing to altered conditions,
woul d affect the private character of the trusts. As it is,
they are of

(1) [1939] L.R 67 I.A 1.

(2) [1984] L.R 61 I.A 405.
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opinion that the |earned Judges of the H gh Court were
justified in presuming fromthe evidence as to public user
which is all one way that the tenples and their~ endowrent
were public religious trusts”.

We are accordingly of opinion that the user of the tenple
such as is established by the evidence is nore consistent
with its being a public endownent.

3. It is settled |aw that an endowrent can validly be
created in favour of an idol or tenple wthout t he
performance of any particular cerenonies, provided the
settlor has <clearly and unanbi guously expressed his
i ntention in that behalf. Were it is proved t hat
cerenonies were perforned, that would be val uable evidence
of endownent, but absence of such proof would not be

conclusive against it. |In the present case, it 1is conmon
ground that the consecration of the tenple and the
installation of the idol of Sri Radhakrishnaji were nmade

with great solemity and in accordance with the Sastras. P
W 10, who officiated as Acharya at the function has deposed
that it lasted for seven days, and that all the cerenpnies
commencing wth Kalasa Puja and ending wth Sthapana or
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Prathista were duly performed and the idols of Sri
Radhakri shnaji, Sri Shivji and Sri Hanunanji were installed

as ordained in the Prathista Mayukha. Not much turns on
this evidence, as the defendants admit both the dedication
and the cerenonies, but dispute only that the dedication was
to the public.

In the court below, the appellant raised the contention that
the perfornance of Uthsarga cerenpny at the time of the
consecration was conclusive to show that the dedication was
to the public, and that as P. W 10 stated t hat
Prasadot hsarga was performed, the endownent nust be held to
be public. The |earned Judges considered that this was a
substantial question calling for an authoritative decision
and for that reason granted a certificate under section
109(c) of the Code of Civil Procedure. W have ourselves
read the Sanskrit texts bearing on this question, and we are
of opinion that the contention of the appellant proceeds on
a m sapprehension. The cerenonies relating to dedication
are Sankal pa, ‘Ut hsarga and Pra-
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thista. Sankalpa means determ nation, and is really form
declaration by the settlor of ‘his intention to dedicate the
property. U hsarga is the formal renunciation by the
founder of his ownership-in the property, the result whereof
being that it becones inpressed with the trust for which he
dedi cat es it. Vide The Hi ndu Law of " Religious and
Charitable Trust ' by B. K Mikherea, 1952 Edition, p. 36.
The formul ae to be adopted in Sankal pa and U hsarga are set
out in Kane's History of Dharnasastras, Volunme 11, p. 892.
It will be seen therefromthat while the Sankal pa states the
objects for the realisation of which the dedication is made,
it is the Uhsarga that in ternms dedicates the properties to
the public (Sarvabhutebyah). It would therefore follow that
if Uhsarga is proved to have been performed, the dedication
must be held to have been to the public. But the difficulty
in the way of the appellant . is that the formula which
according to P. W-10was recited on the occasion of the
foundation was not Uthsarga but Prasadoasarga, ‘which is
sonmething totally different. Prasada’ is the  'nandira’
wherein the deity is placed before the final installation or
Prat hi sta takes placer’ and the Prathista Mayukha prescribes
the cerempnies that have to be performed when the idol is
installed in the Prasada. Prasadothsarga is the fornula to
be used on that occasion, and the text relating to it as
given in the Mayukha runs as foll ows:

It will be seen that this is nerely the Sankalpa w thout the
Ut hsarga, and there are no words therein showing that the
dedication is to the public. Indeed, according to the
texts, Uhsarga is to be perforned only for  charitable
endowrents, |ike construction of tanks, rearing of ~ gardens
and the Ilike, and not for religious foundations: It is
observed by M. Mandlik in the VWavahara Mayukha, Part 11
Appendix 11, Il,p. 339
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that "there is no utsarga of a tenple except in the case  of
repair of old tenmples". 1In the, History of Dharnmasastras,
Volume I, Part Il, p. 893, it is pointed out by M. Kane

that in the case of tenples the proper word to use is
Prathista and not U hsarga. Therefore, the question of
inferring a dedication to the public by reason of the
performance of the U hsarga cerenony cannot arise in the
case of tenmples. The appellant is correct in his contention
that if Uhsarga is perforned the dedication is to the
public, but the fallacy in his argument lies in equating
Prasadot hsarga with Uthsarga. But it is also clear fromthe
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texts that Prathista takes the place of Uhsarga in
dedi cation of tenples, and that there was Prathista of Sr
Radhakri shnaji as spoken to by P.W 10, is not in dispute.
In our opinion, this establishes that the dedication was to
the public.

(4)We may now refer to certain facts admtted or established
in the evidence, which indicate that the endowrent is to the
public. Firstly, there is the fact that the idol was
installed not within the precincts of residential quarters
but in. a separate building constructed for that very
purpose on a vacant site. And as pointed out in Delroos
Banoo Begum v. Nawab Syud Ashgur Ally Khan(1l), it is a
factor to be taken into account in deciding whether an
endowrent is private or public, whether the place of worship
is located inside a private house or a public building.
Secondly, it is admitted that some of the idols are
permanently installed on a pedestal wthin the tenple
precincts. That is nore consistent with the endowrent being
public rather than private. ~Thirdly, the puja in the
"temple ‘is perforned by an archaka appointed from tine to
time. And lastly, there is the fact that there was no
temple in the village, and there is evidence on the side of
the plaintiff that the Thakurdwara was built at the instance
of the villagers for providing a place of worship for them
This evidence has not been considered by the courts bel ow,
and if it is true, that will be decisive to prove that the
endowrent is public.

(1) [1875] 16 Ben. 'L.R 167, 186.

771

It should be observed in this connection that though the
plaintiff expressly pleaded that the tenple was dedicated
"for the worship of the general public", the first defendant
in his witten statenent nmerely pl eaded that the Thakurdwara
and the idols were 'private. He did not aver that the
temple was founded for the benefit of the nembers of the
famly. At the trial, while the witnesses for the plaintiff
deposed that the tenple was built wth the object of
providing a place of worship for all the Hindus, the
wi tnesses exami ned by the defendants nerely deposed that
Sheo Chulam built the Thakurdwara for his own use and "for
his puja only". The view of the |ower court that the tenple
must be taken to have been dedicated to the nmenbers of the
fam ly goes beyond the pleading, and is not supported by the
evidence in the case. Having considered all the aspects, we
are of opinion that the Thakurdwara of Sri Radhakrishnaji in
Bhadesia is a public tenple.

In the result, the appeal is allowed, the decrees of the
courts below are set aside, and a declaration (granted in
terns of para 17 (a) of the plaint. The costs of /-the
appellant in all the courts will cone out of the /trust
properties. The first defendant will hinself bear his own
costs throughout.

Appeal al | owed.
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