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ACT:

Industrial Disputes ~Act, 1947-Section 2(j) -’'lIndustry’-A
Panjrapol e started initially as a charitable institution but
| ater organi sed comercially-1f "Industry".

HEADNOTE

The appel | ant Panjrapole was started in 1834-as a charitable
institution for the <care and protection of animals. it
expanded its activities considerably over the vyears. The

institution gradually diversified its objects from only
tending to the sick, infirmand unwanted cattle by adopting
a policy of keeping cattle not nerely for their own sake but
for the sake of inproving the cattle population in order to
get large quantities of mlk for 'sale and there by get an
i ncomre which woul d augnent its sources. The institution was
using stud bulls for the purpose of breeding healthy /‘cattle
including cows so as to be able to make a sizable incone
from the sale of mlk. The value of the mlk sold was
consi derable conpared to the value of mlk supplied to the
sick and infirmcattle of the institution. The expenses for
treating the sick animals was also very little conpared to
the total expenses of the Institution. A large  number of
workers were enployed at the institution. They raised an
industrial dispute in relation to their wages ~and other
service benefits. The dispute was referred for adjudication
to the Industrial Tribunal. It was contended by the
Appel lant that the Institution was a charitable institution
and therefore was not an 'industry’ w thin the neaning of s.
2(j) of the Industrial Disputes Act. The Tribunal | found
that the activities of the institution in connection wth
its novable property and collection and sale of mlk to  be
an "industry" while the maintenance of |anme, infirmand sick
cows, dogs and other aninals was held not to constitute an
"industry".

A petition under Art. 227 was noved in the High Court for
guashing the award of the Industrial Tribunal but the same
was sunmarily rejected. Dismissing the appeal

HELD: On the facts and circunstances of the case, the Bonbay
Panjrapole is an "Industry" within the neaning of Sec. 2(j)
of the Industrial D sputes Act. The activities of the
Panj rapol e, though charitable at the. beginning, was not
exclusively so in later years, and the later activities show
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that it was carried on as a business concern. Even the
value of the mlk supplied for the last 3 or 4 years itself
was well in excess ,of Rs. 2 |akhs per annumand this could

only be possible if the cows ,and buffal oes had been kept
and maintained not nerely to keep them,alive but with the
idea of getting as nuch production out of themas possible
and the Panjrapole was run like a dairy firm [223H]

State of Bonbay v. The Hospital Mazdoor Sabha, [1960] 2
S.C.R 866, Safdar Jung Hospital, New Delhi v. K S. Sethi &
Management of Ms T. B.- Hospital, New Del hi v. The Wrkmen,
Al.R 1970’ S.C. 1407. Gynnkhana C ub Union v. Managenent,
[1968]. 1 S.C.R 742, Lalit Hari Ayurvedic Coll ege Pharmacy
v.lts Wrkers Union, Al. R 1960 S. C 1261, Madras
Panjrapole v. Labour Court; [1960] 2 L. L J. 686, Wrknien
Enpl oyed in Madras Panjapole v. Madras Panjropole [1962] 2
L.L.J. 472, Cricket Club v. Labour Union, ' [1969] 1 S.C.R
60, Harinagar Cone Firmav. State of Bihar, [1964] 2 S.CR
458, referred to

JUDGVENT:

Cl vl L APPELLATE JURI SDI CTI ON: G vil Appeal No.
1331 of 1966.

Appeal by special leave fromthe order dated January 20,
1966 of the Bonbay Hi gh Court in Special Civil Application
No. 54 of 1966.

D. V. Patel and L N. Shroff for the appellant.

G P. Pai, Bhajan  Ram Rakhiani-and R K _ 'Khanna, for
respondent No. 1.

The Judgrment of the Court was delivered by

Mtter, J. The question involved in this appeal by ' specia
| eave from an order of the Bonmbay ~Hi gh  Court rejecting
summarily a petition -under Art.227 of the Constitution for
the issue of a wit of certiorari or other appropriate wit
for examining the legality of the award namde by the
I ndustrial Tribunal, Mharashtra on July 27, 1965 and
published in the Maharashtra Gazette on August 19, 1905 and
for quashing the sane appears to be one of first ~inpression
so far as this Court is concerned.

The appel |l ant before e this Court is an institution whi ch
canme into existence as far back as 1834. It —originated in
the desire of certain H ndu and Parsee gentlenen of the Cty
of Bonmbay to put a stop to the practice of killing of stray
dogs by the stray dogs by the sepoys of ~the “East India
Conpany. the deed of October 18, 1834 shows that ~certain
Hi ndus , Parsees and Mahajuns had resolved to start a
Panjrapole wth sui tabl e. bui | di ngs by raising subscription
and also by promsing to pay certain fees  on stated
nercantile comodities to the Panjrapole to be established
for the keeping of stray cattle and other aninmal s -and for
protecting their lives. This was followed by a deed of
decl aration of- trust executed on 2nd Novemnber, 1850. Thi s
shows that the institution nentioned in the earlier docunent

had
204
been established and the nanagenent of its funds had been
pl aced in the hands of certain Banians. under the

superintendence of Sir Janshedjee Jeej eebhoy and that out of
the surplus funds collected Rs. 75,057/- had been invested
in the purchase of Government Promi ssory notes. The
trustees were -to stand possessed of the said notes and
interest and dividends thereof upon trust for the use and
benefit of the said institution

On  2nd Novenber, 1850 a deed of assignment and declaration
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of trust in favour of panjrapole was executed by Sir
Janshedj ee Jeej eebhoy to Khinthand Motichand. This docunent
shows that a part of the surplus funds had been invested in
the purchase of several pieces or parce Is ,of |ands, houses
etc. and the new trustees were to stand possessed of the
same upon trust for the use and benefit ,of the said

institution. Anot her trust deed was executed ,on b5th
Septenber, 1851 by Khinthand Mtichand, Sir Janshedjee
Jeej eebhoy and others. This docunment shows that t he

institution was then possessed of considerable weal t h
conpri sing of Governnent pronissory notes, houses, |ands and
other imovable estate in the Islands of Bonbay, besides
cash bal ances.

The funds of the institution appear to have been augnented
further-under a deed of "10th June, 1871. According to this
docunent certain charitably disposed persons, Hi ndus and
Parsees, had raised a fund for-releasing animals in Surat
meant for slaughter on the occasion of Bakrild and 1d-E-
Kur bani . The trustees of the said fund being desirous of
transferring the suns in their hands with all accumul ations
of interest, incone etc. and also the trust thereof to the
trustees of the Bonbay Panjrapol e had requested the trustees
of the said Panjrapole to becone the trustees of Surat
Bakri-ld fund to which the latter had a in Surat neant for

sl aughter on the occasion of Bakrild and |d-E-Kurbani. The
trustees of the said fund being desirous of transferring the
sunms in their hands with all accunmul ations of interest,

incone etc. and also the trust thereof to the trustees of
the Bonbay Panjrapole had requested the trustees of the said
Panj rapol e to becone the trustees of Surat Bakri-ld fund to
which the latter had agreed. — This document shows further
that the trustees of the Bonbay Panjrapole had agreed to use
the said funds towards the purchasing, releasing and
redeemi ng from slaughter sone of the cows, sheep and ' ot her
animals intended or likely to be sacrificed at Surat on the
Bakrid or Id-Kurbani occasions and for conveyance  of the
animals so purchased to be kept there according’ to the

custom and rules of that institution. In 1915 t he
Gover nnent
205

declared the institution as an infirmary under the Preven-
tion of Cruelty to Animals Act (IX of 1890)-.

it would appear that the Bonbay Panjrapole expanded its
activities considerably over the years and had besides its
original seat at Bonmbay, branches at three other places
viz., at Raita, Bhiwandi and Chenbur Cattle, birds and ot her
animals were kept and rmaintained at all these places. A
very large nunber of persons was pursuing nmanifold acti-
vities at the said places. Latterly the workers of the
institution were not satisfied with their wage scales and
other service conditions. On the basis of the report
submitted by the Conciliation Oficer under sub-s.(4) of
s.12 of the Industrial Disputes Act the GCovernnment of
Maharashtra referred the dispute for adjudication to the
Tribunal constituted under a Government notification. An
order of reference was nade on 25th June, 1963 and the heads
of disputes were, the wages, privilege, sick and casua

| eave, bonus, gratuity and reinstatenent of certain workmen.
In the witten statenent filed by Panjrapole it was stated
inter alia

(a) The main ains and objects of the institution were
purely charitable. Whatever inconme the institution had was
not all to be distributed either to the donors or the
trustees. It was wholly and solely for the maintenance and
treatnment of animals of the Bonbay Panjrapole. To aehieve
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the above objects the neans to be adopted were

(i) mai nt enance of a shelter house for aged

and unservi ceabl e ani mal s;

(ii) the feeding and treatnent of all aninmals

entrusted to the institution either by the

owners anxious to pension their old animls or

rescued by philanthropic persons from the

hands of butchers and the protection of

ani mal s remanded by nagi strates;

(iii) the breeding of bulls under ideal and

sanitary conditions;

(iv) the maintenance of a dairy farm wth

speci al attention to pr oper f eedi ng,

accommodation. and water supply, the proceeds

to go tothe benefit of other animals of the

Panj r apol e; and

20 6

(v) bri ngi ng up of calves of the young cows

under - heal t hy condi ti ons.
(b) The " Managi ng Comm ttee of trustees of the institution
was advised that in fulfilment of their primary and only
object of maintaining sick and infirmcattle and dogs etc.
it was necessary that they should have healthy food and
nutrition. Since mlk fromoutside would not fulfil that
condition it was decided to upgrade the infirm cattle and
rear theminto good aninals so as to get good and pure mlKk
for the innmates of the Panjrapole. Thus the milk that was
produced and remmined surplus after feeding the old cows,
not herl ess cal ves and dogs and ot her such animals was sold
to nmenbers of public.instead of being thrown off. The
income derived therefrom was again utilised only after
mai nt enance of the Panjrapole animals. The sal e proceeds of
the mlk was never utilised nor nmeant for the benefit or the
profit of the donors of of trustees nor was it produced and
sold for the purpose or satisfying human needs or desires or
with any object of rendering material service to the
conmuni ty.

The cows which yielded mlk were kept by the Panjrapole
till the end of their lives. The mlk derived  from them
could only be considered as natural and incidental ~ product
in the mai ntenance of cows.

It was submitted on the basis of the above that essentially
object wth which the institution received aninmals was not
for doing service to their owners or others but” to the
ani mal s thensel ves. The Tribunal exami ned neticul ously the
activities of the institution over a nunber of years. The
workers served various interrogatories on the trustees to
elicit fromthe various facts relating to the incone by way
of rent frombuilding etc. the income frommlk and mlk
products, the incone fromsale of other commpdities, the
nunber and categories of animals in the Panjrapole, the
nunber of animals, if any, purchased, the nunber of dry -and
wet cows owned by the -Panjrapole and the number of . stud
bul s either purchased by or bred at the Panjrapole for the
last ten years. The society answered all the particulars.
The chart bel ow prepared by the respondent shows the tota
cattle strength of the Panjirapole in all its four branches
conprising of productive animals (whether mlch cows nmilch
buf f al oes,

207

stud bulls and working bullocks), the nunber of unpro
ductive animals, including cows, buffaloes, buffalo calves,
heifers and calves and bullocks. The chart was conpiled
from the docunents disclosed by the appellant and contains
the figures for the years 1958 to 1962 --
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Tot al

Total stren
Bonbay
Rai t a
Bhi wan
Chanbu

Tot al

Si ck,

Bonbay
Rai t a
Bhi wan
Charbu

Tot al

Young
Bonbay
Rai ta
Bhi wan
Chanbu

Tot al

O her
Bonbay
Rai t a
Bhi wan
Chanbu

Tot al .

strength in the follow ng years.

1959

117
595
653

1960

150

508

503
272

10
132

142 10%

1961 1962-

201 214
604 538
408 426
275 281

1, 4881, 459

16 31
150 171

166 10% 202 15%

50 36
99 59
93 100

1958
gth
149
833
di 501
r 191
1,674
old and infirm
' 32
di 424
r. -
466 25 %
ani-mal s
181
di 6
r 56
243
cattle not sick
149
620
di 71
r 135
975

150
488
366
193

201 214
538 471
159 196
182 181

The following chart was pared by the respondents show ng the
val ues of the mlk supplied to the animals as

208

al so the anounts fetched by sale of the surplus mlk for the

sane years.

1960

1961

1962

Own consunp-
tion.

17, 447
1,755
6,570
2,686
11, 011
2, 046
3, 286
3,504
8, 836
1,954

Sal e

Rs.

Tot al

Rs.

1, 53, 849

1,69, 465 1, 86, 912

2,13, 117

2,23, 095

24,11

2,31,

Per cent age

of sale
approxi ma-
tely

2. 6%

9. 5%

85%

9314 4%
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4, 555
3, 650
10, 159 2, 30, 043 2,40, 2024%

The facts found by the Tribunal nay be summari sed as foll ows
(1) At the end of the year 1962 there were altogether, 445
cows, 48 bulls, bullocks and oxen, other cattle (cows and
bul | ocks) 508, calves 495, dogs 160, goats and sheep 32,
horses 12, hares 18, cocks, hens and ducks’ 18 and parrots 8
: the total nunmber was 1754.
(2) The total income for the year was Rs. 6, 64, 043
including the anmount of Rs. 1,73,583 received by way of
donation. The incone proper was thus Rs. 4,90, 459.

20 9
(3) Sone lands of theinstitution were under its persona
cultivation. The sale proceeds of the yield thereof was Rs.
6, 492. The rent fetched by the i nmovabl e property was Rs.
2,20.549. The mlk vielded by the cows was regularly
col l ected and sold, the sale proceeds for the year being Rs.
4,30,034.. A large nunmber of worknen was enpl oyed to attend
to the cows and to feed them to. mlk the cows and to carry
and sell the nmilk to the public.
(4) The nunber of cows yielding mlk at the end of the year

was 242. At that tine there were 75 pregnant cows. There
were 57 other cows, 101 grown-up calves (female) and 91
other snall calves (female) all described as "reserved". In

the opinion of the Tribunal all these calves would in course
of time grow into cows.

(5) The institution maintained sone stud bulls. Besi des
there were bull ocks which were used for plying the carts or
for cultivation of the lands of the institution.

(6) There were 36 heads of cattle described as arrivals
from Bonbay. There were another 87 cows described as
"danger"; the rest of the cattle (cows and bull ocks) were 57
lane and blind, 177 weak, 51 infirm quite infirm 80 and
sick 108, the total of this category being 473; including
the "danger" cows the total was 560. These ani nals depended
entirely on the charity of the institution

The Tribunal found the activities of the institution in
connection with its novable property and collection and sale
of mlk to be an industry while the mai ntenance -of danger
cows, blind, lame, infirmand sick, the dogs and other
animal s did not constitute an industry.

As already noted, the application under Art. 227 by the
Panjrapole to the Bonbay Hi gh Court was di smssed summarily
and therefore we do not have the benefit of a judgment of
the Hi gh Court. As the records stand we nust proceed one
the facts found by the Tribunal and such light ‘as is thrown
thereon by argunments of counsel

Before |l ooking into the relevant authorities on the subject,
we nmay note the points canvassed in support of or- against
the appeal by |earned counsel on either side. Referring to
the trust deeds it was argued on behalf of the appellant
that the essential purpose of the institution was

210

to keep and foster aninals which were either rejected by
their owners as old and infirmor of no use to them as
suckling calves, dry -cows etc. It is not necessary to take
into account the other animls which were maintained by the
institution. Leaving out of account the nunber of dogs
kept, the number of other animals was insignificant. It was
argued that although the sale of m |k produced a fair anount
of income, certain portion of it was necessary for the
mai nt enance of the sick and infirmanimls and the sale of
the balance of the mlk ought to be regarded as incidenta
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to the keeping of cows thrown on the hands of the
institution and ought not to lead to an inference that the
institution was pursuing an industry. Wth regard to the
i movabl e properties, it was said that they had been
purchased out of surplus funds in the hands of the insti-
tution over 50 years back and on a conspirator of the acti-
vities of the institution it should be held that it was
nerely doing charity to animals and it was not producing
food or giving service to humans to constitute its activity
as an industry wthin the neaning of s.2(1) of t he
I ndustrial D sputes Act.

Learned counsel for the respondent drew our attention to
certain facts which according to, himwent to show that so
far as the activity of keeping cattle, specially cows and
she-buffal oes was concerned, there could be little doubt
that it was pursued as an industry. He handed over two
charts containing analysis of the cattle population as
cul l ed fromthe docunents placed before the Tribunal by the
institution itself.  The total strength of cattle in all the
four branches of the institution in the year 1958 was 1674,
1598 in the year 1959, 1533 in the year 1960 and 1488 in
1961 and 1459 in 1962. The sick, old and infirmcattle for
the year 1958 was 456 or roughly 25 per cent of the tota
strength. Young ani'mal s nunbered 243 and other cattle which
were not at all sick was 975 in nunber. The percentage of
sick, old and infirmcattle in the year 1959 was roughly 20
% in. the year 1960 and 1961, 10 per cent and in the year
1962 15% The rest of the cattle according to counsel were
neither old nor infirmbut were either producing nmlk or
being put to use inmediately or capable of yielding mlk or
work in the future. Another chart handed over by him went
to show that the total value of mlk produced in ‘the year
1958 was Rs. 1,583,849 and

211

| eavi ng out of account of Rs. 3,995 being the value of @ mlKk
supplied to the sick cattle, the institution derived an in-
come of Rs. 1,49,854/- fromthe sale of mlk. The corres-
ponding figures for 1959 were total sales Rs. 1,86,912,
value of nmilk consuned Rs. 17,447, incone from nmilk, Rs.
1, 69, 465. The figures for 1960 were Rs. 2,24,-118, Rs.
11,011 and Rs. 2,13,117/-; those for 1961 were Rs. 2,31, 931
Rs. 8,836 and Rs. 2,23,095/-. The figures for the |ast year
1962 were Rs. 2,40,202, Rs. 10,159 and Rs. 2,30, 043. Thus
according to the above figures, the percentage of m |k given
to the animals out of the total production was 26 in 1958,
9 5 in 1959, 5 in 1960 and 4 in the years 1961 and 1962.
Learned counsel drew our attention to the figures of
expenses of tending the sick and infirmcattle either by
enpl oyment of hospital workers or nedical expenses and
conpared the sane with the total expenses of the institution
and the nunber of men enployed. The value of nedical relief
to animals either by way of salary to workers, dearness
al  owance paid to them nmedical expenses and feeding of mlk
to the animals for the Bonbay Panjrapole in the year 1961
was Rs. 11,762, 'for Raita Rs. 5,551, for Chenbur Rs. 5,028
and for Bhiwandi Rs. 28,805. The expenses of feeding and
mai nt enance of sick aninmals for the said branches were Rs.
1,825, 13,596, 7,554 and 81,464. But it is pertinent to

note that medi cal expenses accounted for very snall suns,
nanely, Rs. 1,267 for Bonbay, Rs. 559 for Raita, RS’ 1,696
for Chenbur and Rs. 552 for Bhiwandi. The figures of

nedi cal expenses for the year 1962 were equally negligible.
The nunber of people enployed for giving nedical relief at
the Bonbay Panjrapole in the year 1961 was only 7, nanmely, a
doctor, a dresser, 4 coolies and other workers and a sundry
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wor ker . Their total salary cane to Rs. 6,000 besides
dearness allowance of Rs. 2,448. Sinmlarly at Raita there
were a doctor, two coolies, two dressers and sundry workers
and expenditure was only Rs. 552 out of the tota
expenditure on all these itens Rs. 4,992.

It was argued oil the basis of these figures that iif the
obj ect of the Panjrapole was only to nmamintain and- treat the
old, diseased or infirmor rejected cattle on its hands
acquired fromdifferent sources, the nunber of nmen enployed
would be very small and the mlk required for the sick and
infirmcattle could be had fromonly a few mlch

212

cows and she-buffaloes. It was urged that the fact that a
large nunmber of nmilch cattle were to be found every vyear
among the cattle populationyielding mlk regularly of the
value of over Rs.. 2,00,000 for the last 3 or 4 years went
to show that the institution was pursuing an activity nmole
or less like that of , a dairy farm It was nmaintaining a
nunber . of stud bulls and had actually purchased one, the
obvi ous. ‘object behind it being inproving the cattle wealth
of the ‘institution by the production of good and healthy
cattle, the females of which would cone to yield milk in
future. It was saidthat the value of mlk sold could not
be as high as disclosed by the figures unless t he
institution was getting a nunber of mlch cattle every vyear
to replace those which were going dry for the tine being.
This could only be possible if the institution was in a
position to keep up its nunber of mlch cattle from the
young ones either given to the Panjrapole or those which
were bred at the Panjrapole. ~The only difference between
the Panjrapole and a well organised dairy farmwas that the
Panjrapole was not buying mlch cattle of good quality nor
destroying or getting rid of any which were found to ' becone
usel ess. As the objects of the institution did not. pernit
it to get rid of any cattle it undoubtedly had to naintain
what ever cattle cane to it but nevertheless the activities
di spl ayed by the facts were enough to show that it was being
run on the lines of a business or an undertaking, though
-not of the nornmal type of a well organi sed dairy business.
In our view the argunents of |earned counsel for the
respondent have considerable force. The main heads of the
income of the institution were income from inmovable
properties, donation fromcharitably di sposed nenbers of the
public and the sale of mlKk. No doubt the immovable
property had been acquired nmany years back fromthe surplus
funds in the hands of the trustees. These were old houses
and buildings but the Panjrapole was maintaining them in
tenantable condition by incurring considerable expenses
every year over the repairs. The nore significant factor
was the steadily growing incone from the sale of mlk
derived frommilch cows and buffal oes, the nunber “of ' which
though not steady was al ways considerable. Regard nmust al so
be had to the witten statenent of the institution ‘itself
bef ore the Tribunal show ng

213

that the Managing Commttee of the trustees had deci ded sone
time back to upgrade the infirmcattle and rear them into
good animals so as to get good and pure mlk for the inmates
of Panjrapole. |In fact however the upgrading was to such an
extent that the mlk yielded always was far in excess of the
needs of the inmates of the Panjrapole. Although the sale
proceeds of the mlk was never utilised nor was ever neant
for the benefit or profits of the donors or trustees, the
very production of it in such large bulk wholly unrelated to
the needs of the sick cattle showed that the institution was
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pursuing an activity with the central idea of obtaining a
steady incone therefrom |In our view, the facts justifiably
lead to the conclusion that the institution deliberately
diversified its objects fromonly tending to the sick
infirmor unwanted cattle by adopting the policy of keeping
cattle not nerely -for their own sake but for the sake of
inmproving the cattle population commtted to its care wth
an eye to serve human beings by naking large quantities of
good mlk available to themand thereby getting an incone
which would augnent its resources. It pursued its policy
just as any dairy owner, would by having a few good quality
bulls to inmpregnate the cows and thereby ensuring a steady
production of mlk and also inprove the quality of the
progeny.
W have then to consider whether on the above facts an
i nference ought properly to be drawn that the activities of
the Panjrapol e constituted an inndustry. It is not necessary
to go through the plethora of cases decided by this Court to
find out whether ~the Tribunal had cone to a pr oper
concl usi on. Al though there is no decision of this Court
arising out of the affairs of a Panira Dole, there are
several dealing with the question as to whether hospitals
constituted industries. The contention of |earned counse
for the appellant W as that the main and chief object of
the appellant institution being the keeping and fostering
of’ animals incidental activities ought to be disregarded
and the institution ought to be considered as a hospital.
If the activities relating to the -production of mlk could
be said to be incidental to the maintaining of sick, infirm
and di seased or rejected cattle, the argunent would, in our
opi nion, rest on solid foundation.
214
At the tine when the application under Art. 227 of the
Const anti ne was presented before the Bonbay Hi gh Court, the
decision of this Court in State of Bonbay v. The Hospita
Mazdoor Sabha (1) held the field and it can be assunmed that
it was on the strength of this decision that the Bombay Hi gh
Court did not feel called upon to exanmine the nerits of the
case by issuing arule. |In the 'Hospital Mazdoor Sabha's
case (supra) the dispute arose out of the retrenchment of
respondents 2 and 3 before this Court who' had been engaged
as ward servants in the J.J. Goup of Hospitals, Bonbay
under State control and nanagenent w thout paynent of
conpensation as required by S. 25-F(b) of the [Industria
Di sputes Act. The decision of this Court shows that there
was a group consisting of five hospitals under t he
adm nistrative control of the Surgeon GCeneral of t he
appellant and its day to day affairs were conducted and
controll ed by a Superintendent who was a full-time enployee
of the appellant. The residential staff including the
Resi dent Medical Oficers, Horsemen, Nurses etc. “were al
full-time enployees of the appellant and their salaries were
drawn on the establishnment pay bills of the appellant and
paid entirely by the appellant. According to this Court
"This group serves as a clinical training
ground for students of the Gant Medica
Col  ege which is a Governnment Medical College
run and managed by the appellant for inparting
know edge of nedical, sciences leading to the
Degrees of Bachel or of Medicine and Bachel or
of Surgery of the Bonbay University as well as
various Post-Gaduate qualifications of the
said University and the Coll ege of Physicians
and Surgeons, Bonbay; the group is thus run
and. managaed by the appellant to provide
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nmedical relief and to pronote the health of
the peopl e of Bonbay."
On the question as to whether the activities of this group
of hospitals would be covered by the definition of 'in-
dustry’ in s.2(j) of the Industrial D sputes Act, the Court
, observed (see-at p. 878)
"I'n considering the question as to whether the
group of Hospitals run by the appel | ant
undoubt edl y
(1) [1960] 2 S.C. R 866.
21 5
for the purpose of giving nedical relief to
the citizens and for helping to inpart nedica
education are an undertaking or not, it would
be pertinent to enquire whether the activity
of a like nature would be an undertaking if it
is carried on by a private citizen or a group
of ~ private citizens. There is no doubt that
if ahospital is run by private citizens for
profit it would be an undertaking very much
I'ike the ~trade or busi ness in their
conventional sense..... Trust the character of
the activityinvolved in running a hospita
brings the- institution of the hospital wthin

s. 2(j). Does it make any difference that
the hospital is run by the Governnent in the
interpretation of the wor d "undert aki ng"
in s.2(j)? In our opinion, the answer to this
guestion nust be in the negative.. It is the
character  of the activity which decides the,
guestion as to whether the activity in
guestion attracts the provision of s.2(j); who
conducts the activity and  whether it is

conducted for profit or not do not 'make a
material difference."

As to the attributes which nmade theactivity an under taking

it was stated (see at p. 879)
"I't is difficult to state these possible
attributes denitely or exhaustively; as a
working principle it may be stated that an
activity systematical ly or habi t ual I'y
undertaken for the production-or distribution
of goods or for the rendering of naterial
services to the community at large or a part
of such comunity with the hel p of enployees
is an undertaking. Such an activity generally
i nvol ves the co-operation of the enployer and
the enpl oyees; and its object is the
satisfaction of material human needs. It/ nust
be organi sed or arranged in a manner i-n /which
trade or business is generally organised or
arranged. It rmust not be casual or nust it be
for oneself nor for pleasure. Thus the manner
in which the activity in question is organised
or arranged, the condition of the co-operation
bet ween t he enpl oyer and t he enpl oyee
necessary for its success and its object to
render nmaterial service to the comunity can
be regarded as some, of the features which are
di stinctive of activities,,
5-- -M 1245 sup. d/71
216
to which s.2(j) applies. Judged by this test,
there would be no difficulty in holding that
the State is carrying on an undertaking when
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it runs the group of Hospitals in question."
The recent decision of this Court in Safdar Jung Hospital,
New Delhi v. K S Sethi and Mnagement of Ms T.B
Hospital, New Delhi v. The Wbrknen (1) is a pointer in the
contrary direction. There was al so another appeal relating
to the Kurji Holy Fam ly Hospital. The Court proceeded to
consi der the general proposition whether a hospital could be
considered to fall within the concept of industry in the
Industrial Disputes Act and whether all hospitals of
what ever description could be covered by the concept or only
some hospital s under special conditions.
According to this Court in Safdar Jung Hospital case ,’(see
p. 1412 paragraph 1.3)

"an industry is to be found when the enpl oyers

are carrying on any business,

, under -

taking, manufacture or calling of enployers.

If~ they are not, thereis no industry as

such. "
The Court referred to the decision of this Court in Gynkhana
Cl ub Union v. Managenent (2) and the conclusion therein that

"Primarily, therefore, i ndustrial disputes
occur when -t he operation undertaken rests upon
co, operation between enployers and enployees
with a view to production-and distribution of
material goods, in other words, wealth, but
they may arise also in cases where the co-
operation is to reduce material services. The
normal cases are those in which the production
or distributionis of material goods or wealth
and they wll fall within the expressions,
trade, business or manufacture."

Wth regard to trade and business it was said

"Business too is a word of wide inport. In
one sense it includes all occupations and
pr of essi ons. But in the collocation of the

terms and their defi-
(1) A 1.R 1970 S.C 1407.
(2) [1968] 1 S.C R 742.
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nitions these terns have a definite econonic
content of a particular type and all -the

authorities -of this Court have been uniformy
accepted as excludi ng professions and are only
concerned with the production, distribution
and consunption of wealth and the' production
and availability of material services."

Wth regard to the Hospital Mazdoor Sabha case (1) was

remarked (see p. 1414)
"The case proceeds on the assunption that
there need not be an economic activity 'since
enpl oyment of capital and profit motive were
consi dered wunessential. It is an erroneous
assunption -that an econom c activity nust be
related to capital and profit-making alone.
An economic activity can exist Wthout the
presence of both. Having rejected the true
test applied in other cases before, -the test
applied was ’'can such activity be carried on
private -individuals or group of individuals?
Holding that a hospital could be run as a
busi ness proposition and for profit, it was

trade

hel d that a hospital run by Governnent
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wi t hout

profit mnust bear the sane character. Wth
respect, we do not consider this to be the
right test. This test was enployed to
di stingui sh bet ween t he adm ni strative

functions of Governnent and |local authorities
and their functions anal ogous to business but
it cannot be used in this context. When it
was enphasised in the same case that the
activity must be anal ogous to business and
trade and that it must be productive ,of goods
or their distribution or for produci ng
,mterial 'services to the comunity at |arge
or a wpart of it, there was no room for the
ot her proposition - t hat privately run
hospitals may in certain circunstances be
regarded as industries.”
This Court held that the Hospital Muzdoor Sabha case(1)
"took 'an / extrene view of the matter which was not justi-
fied". Wth regard to the activities of the individua
hospitals it ~was said the Safdar Jung hospital had not
enmbarked on an econom c activity which could be said to be
anal ogous to trade or business. There was no
(1) [21960] 2 S.-C. 'R 866,
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evidence that it was nore than a pl ace where persons could
get treated. This was a part of the functions of Governnent
and ,the hospital was run as a Department of CGovernnent -and
could not therefore be said to be an industry.’ ‘Again, wth
regard to Tubercul osis hospital it was found not to be an
i ndependent institution but —a part of ~the ~Tuberculosis
Association of India. The hospital was wholly charitable
and was a research institute. The donmi nant purpose of the
hospital was research and training, but as research and

training could not be given without beds in a hospital, the
hospital was run. According to this Court, treatnent is
t hus a part of research and training. In t hese

ci rcunst ances the Tuberculosis hospital could”  not be
described as an industry. Wth regard to the Kurji Holy
Fam |y Hospital again it was found to be entirely

charitabl e. It carried on the work of training, research
and treatnment; its incone was nostly from donations  and
distribution of surplus as profit is prohibited. It could

not therefore be an industry as laid down in the Act.
Reference may also be nade to the case of Lalit~ Hari
Ayurvedic College Pharmacy v. Its Wrkers’ Union (1). In
this the appellate Tribunal found that the pharmacy run by
the appellant sold nedicines in the market and realised
about Rs. one | akh per annum whereas in the hospital run by
it about 30% of the nedicines manufactured by it/ were
consumed and about 70%were sold in the narket. Thi s
judgrment was delivered on the sane date by the same @ Bench
whi ch deci ded the Hospital Mazdoor Sabha case (supra). On
the facts found this Court held that there could be no doubt
"that the activity of the appellant in running the pharnacy
and the hospital was an undertaki ng under s.2(j) and was an
i ndustry".

The only case of Panjrapol e which appears to have cone
before the H gh Courts was that of the Madras Panjrapole v.
Labour Court(2)which was the subject-matter of an industria
dispute referred to in the year 1958 by the State Governnent
for adjudication by the Labour Court, Madras. This was
decided after the Hospital Mazdoor, Sabha case. The facts
referred to by the Hgh Court were that the Madr as
Panj rapol e was a charitable society
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(1) A1.R 1960] S.C. 1261

(2) [1960] 2 L.L.J. 686.
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regi stered under the Societies Registration Act occupying an
area of about Ac. 12-00 of land within the city of Madras on
which the nunificence of several donors had enabled the

construction of shelters for aninals as well as sanctuary
for birds. The objects of the society, as stated in the
menorandum of association, are protection, care and

treatment of old, infirmand injured cows, calves, bullocks
etc. and affording freedomto such aninmals from being
sl aught ered unnecessarily and to guarantee old-age relief to
the old, infirmand unserviceable aninmals till they die of
natural causes. To achieve these objects, the neans
envi saged to be adopted were :

(a) mai nt enance of shelter-house for aged

and unservi ceabl e ani mal s’

(b) the feeding and treatnent of all animals

entrusted to the care of the society either by

the  owners anxious ‘to pension their old

animals or rescued by philanthropic persons

fromthe hands of butchers and the protection

of animals remanded by magi strates;

(c) the breeding of bulls under ideal and

sanitary conditions

(d) the maintenance of a dairy farm wth

speci al attention being paid to pr oper

feediing, accomodation and water supply, the

proceeds of which will go to the benefit of

the ot her ani mals of the Panjrapol e; and

(e) the bringing up of the calves of the

young cows under heal thy conditions.

The Court observed (see p. 689):

" It is a matter of common know edge that a

nunber of dry cows in the City of Madras are

sold away to butchers by the poor m | knen who

could not support them Butchers thenselves

of fer tempting prices for such

cows, a
tenmptation which the poverty of the ~mlkmnen
could not but lead himto succunb. ~Dry cows
were admtted into the Panjrapole to prevent
them from going into the slaughter ~house:.
Mai nt enance of the dry cows called for stud
bulls Stud bulls were presented to the society
by -the Governnent. |In the course of tineg,
the dry cows brought forth their progeny and
began to yield mlKk.

220

The Panjrapole was, therefore, in a position
to sell mlk yielded by the cows which were
received by it with a viewto protect. them
fromthe slaughter-house details of the sale
amounts in respect of the mlk produced shows
t hat the institution had been receiving
substantial suns every year by sale of mlk."

So for as the activities of the Madras Panjrapol e and Bonbay

Panjrapole are concerned they are Practically identica

except that in the present case the maintenance, of a dairy

farmis not explicitly referred to anywhere but the facts as
culled fromthe evidence nakes the sane only too obvious.

There was however a certain difference in the case of the

Madras Panjra-pole inasmuch as the Madras High Court found

that (see p. 691)

"During certain years, it even went a step
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further. The Panjrapole purchased cows,
mai ntai ned a dairy farmand suppl enented their
own production of mlk with out side mlk and
sold them These activities would certainly
partake the character of a business, though
the profit of such business m ght have gone to
the humanitarian activities undertaken by the
soci ety. But the activities have |ong ago
ceased. Wiat the society is now having is the
-milk yielded by its own cows. Those cows are
admttedly kept by the Panirapole till their
lives. They are not sold.They are the
property of the Panjrapole. The mlk vyielded
by those cows could only be considered as an
i nci dental” product in the maintenance of the

COWs. The sale of cowdung cakes and nenure
and of the calves after the nother cows becone
dry are also incidental. It cannot be held

that ~a trade or business is conducted by the

institution."
According to the | earned singl e Judige who heard the peti-
tion the activities of the Panjrapole had nothing to do with
human needs. They were solely devoted to the needs of
hel pl ess ani mal s; though-incidentally such activities have a
busi ness tinge about themit cannot be said to be for hunan
need or material welfare. The objects were mainly religious
and hunanitarian. Following the test laid down in the
Hospital Mazdoor Sabha case the | earned Judge was of opinion
that there was no industrial dispute which could be referred
by the State Government to the
221
Labour court for adjudication. The case wentin appeal to a
Letters Patent Bench : Wbrknmen Enpl oyed i n-Madras Panjrapol e
v. Mdras Panjrapole (1). The ~ Bench took a somewhat
different view fromthat of the |l earned single Judge. It
denmurred to the observations of thetrial Judge that "there
is no elenment of trade or business involved in the various
activities of the society". According to the Bench :

"These observations, however, do not extend to

subsequent devel opnents,  the result ~of the

gromh of the institution, and its attenpt to

achi eve self-sufficiency. There were

(1) purchase and sale of mlk, a fairly w de

upon scal e,

(2) the mai ntenance of a dairy farmduring a

period of the history of the institution, and

(3) simlarly, the maintenance  of st ud
bulls, to enable dry cows to conceive and bear
cal ves. "

The Bench felt conpelled to allow the appeal to the extent
of nodifying the wit of certiorari and |aying down-that the
actual decision would have to be arrived at after the record
of adequate evidence by the Labour court in the light of the
principles fornulated, the available evidence being both
i nadequate and contradictory. For the guidance of the
Labour court the Bench observed
Even if the institution at the inception, and
as basically defined, be purely humanitarian,
non-i ndustrial and not amenable to any of the
tests. wupon which the definition has been
applied,, it cannot be gainsaid that, if the.
institution had largely altered its conpl exion
through the years, so as to have becone a
focus of economc production, the definition
agai n night be applicable."
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The Bench al so exam ned the question whether the activity of
the Panjrapole was in essence religious, or spiritual, as
according to it a tenple or a church could not be considered
to be an industry.

(1) [2962]2 L.L.J. 472.
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The net result of the above seens to be that although the
Bench was inclined to hold that the Madras Panjrapole at its
inception was not an industry the conplexion of its
activities mght have been altered by | ater devel opnents so,
as to render the institution as then organised an industry
within the meaning of, the Act. Further according to the
Bench individual units of the Organization (like the dis-
trict dairy farn) mght constitute an industry though the
society itself may not be one.

The matter cane up again before the Madras H gh Court (see
1967-2 L.L.J. 399)., The Tribunal held in favour of the
wor kmen and t he learned Judge dism ssed the application for
the issue of a wit by the Panjrapole. The |earned Judge
referred tothe reports of the institution in several years
past from 1937 to 1957. He found that the object of the
society had been amended in-1937 to enable it to receive
young cows and charge fees fromthe owners. The idea of
starting a dairy farmwas for supporting the infirm cows,
bul | ocks and horses and in pursuance of that idea stud bulls
were acquired for inproving the cattle breeding., The incone
fromthe sale of milk rose phenonenal 'y reaching the figure
of Rs. 60,000 in the year 1957. The |earned  Judge found
hi nsel f unable to hold that maintaining cows and stud bulls
and selling mlk were only Subsidiary in nature to the
humane the society, nanely, to provide Shelter for the de-
CrePit and useless and infirmanimals.  The | earned Judge
held that "if the Madras Panjrapol e had confined itself to
the objectives at its inception, nanely, to give -protection
to the old, infirmand decrepit-animals, it could well be
-con-tended that it was only for the purpose of satisfying
purely spiritual needs, as it is combn know edge- that
Hi ndus ’'consider cow protection. as one of their “religious
duti es. If -the Madras Panjrapole had not extended its
activities, following ’'the, authorities - - cited above,
woul d have had no hesitation in holding that it i's not _an
i ndustr) -A reading of the annual reports showthat a large
nunber of high mlk yielding cows and buffal oes were pur-
, chased, by the society and due to the successful working
-of the dairy farmthe Panjrapole was able to supply mlk to

various institutions .... The reports show that consi derable
profits were nmade by the Panjrapole, the sale of mlk
fetching a sumof Rs. 60,000 in the year 1957". ' In the
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result the petition was dism ssed and the |abour court was
directed to deternine the other issues.

We have referred at some length to the Madras Panjl e case to
show t he anal ogy of the activities of the radoras Panjrapol e
to the. Bonbay Panjrapole. Save for the fact that the
Madras Panjrapole definitely and expressly changed its
obj ective by starting a dairy farmand purchasing mul ch cows
and stud bulls there is very little difference between the
facts of the case before us from those in the Madras
Panjrapol e case. In the present case only one stud bull ws
pur chased but the activities pursued by the Bonbay
Panjrapole make it clear that they were pursuing the sane
kind of activity, nanely, that of using ,stud bulls for the
purpose of breeding healthy cattle including cows so as to
be able to make a very sizable income fromthe sale of mlk.
For the last few years, from 1958 to 1962 the nunber of
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mlch cows was always Considerable which could only be
accounted for by the fact that fromtinme to time the place
of cows which had becone dry was being taken up by cows
fecundate by the bulls maintained for the purpose of keeping
up a steady supply of mlk. W have already referred to the
fact that’ the value of mlk supplied to the sick and infirm
cattle was infinitesinal conpared to that sold in the

mar ket . The expenses incurred in connection wth the
treatnent of sick and infirmanimals was also negligible
conpared to the total expenses of the institution. The
nunber of nen enployed for such treatment was very snmall at
all tines. The nere fact therefore that the Panjra pole

never purchased mlch cows and never purchased stud bulls
except once makes no difference to the question as to
whether their activity of maintaining cows and bulls could
only be considered as an investnent. It was certainly
carried on as a business although it was not pursued in the
same way as astute businessnen only out to nake profit
woul d, . nanely, get-rid of the aninmals which were no |onger
fit for any Use. The value of the mlk supplied for the
last 3 or 4 years was well in excess of Rs. 2 |akhs per
annum and this could only be possible if the cows and
buf f al oes had been kept and mmintained not nerely to keep
them alive but with theidea of getting as much production
out of them as possible.
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In this view of the matter, it s hardly necessary to
consider the other cases which were cited at the Bar
nanmel y, Gynkhana C ub Union case (1), Cricket Club v. Labour
Union (2) and Harinagar Cane Farmyv. State of Bihar (1). It
was remarked in the Gynkhana Club case that theactivity of
the club is conducted with the aid of enployees, who follow
callings or avocations and that the activities of the club
was not a calling or business of its members, of Managing
Comm ttee and there was no undertaking anal ogous to trade or
business. In the Cricket Club's case (2) the Court exam ned
the different activities of ‘the club and cane’ to the
conclusion that they did not |lead to the inference'that the
club was carrying on an industry.

On the facts of this case we hold that the activities of the
Panj rapol e as disclosed in this case constituted an industry
within the neaning of section 2(j) of the Industria
Di sputes Act and the appeal nust therefore be dism ssed with
costs.

S.C Appeal dism ssed..

(1) [1968] 1 S.C R 742.

(2) [1969] 1 S.C. R 600..

(3) [1964] 2 S.C.R 458.
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