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1. Leave granted.

2. A question of considerable public inportance
has been rai sed by the appellant in the present appeal
whi ch has been instituted against judgnment and order
passed by a Single Judge of the Hi gh Court of Cujarat in
CGuj arat Pradesh Panchayat Parishad & Ors. v. State of
Gujarat & Os. in Special Cvil Application No. 1192 of
2002 and conpanion matters deci ded on 25th Cctober,

2002 and reported in (2003) 1 Guj LR 633 and confirned
by a Division Bench of the H gh Court inLetters Patent
Appeal No. 1126 of 2002 deci ded on June 14, 2005.

3. To appreciate the controversy raised in the
appeal, fewrelevant facts may be stated:
4, The Guj arat Pradesh Panchayat Pari shad,

appel lant No.1 herein, is a Society registered under the
Societies Registration Act, 1860. Al District Panchayats,
Tal uka Panchayats and Gram Panchayats are menbers

of the Parishad. Appellant No.1l purports to protect the

i nterest of the Panchayats in the State of QGujarat by
ensuring that their nenbers function as institutions of
"Local Self Governnent’. Appellant No.2 is the

Sabar kantha Di strict Panchayat consisting of elected
representatives. Appellant No.3 is the President of the
said District Panchayat. Respondent No.1 is the State of
Guj arat, Respondent No.2 is the Devel opnent

Conmi ssi oner, while respondent No.3 is the District

Devel opnent O ficer of Sabarkantha District Panchayat.

5. The question raised by the appell ants before
the Hi gh Court as well as before us centres round the
powers of the District Devel opment Oficer vis-‘-vis the
powers of the President of District Panchayat in the

adm nistration of District Panchayat under the CGujarat
Panchayats Act, 1993 (hereinafter referred to as 'the
Act’).

6. According to the appellants, Part IX of the
Constitution read with the rel evant provisions of the Act

| eaves no room for doubt that the District Devel opnent
Oficer is expected to exercise all executive powers of the
Di strict Panchayat, subject to the orders, if any, of the
President of the District Panchayat.

7. It is alleged by appellant No.2 that the District
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Devel opnent O ficer, Sabarkantha (Respondent No. 3)
started ignoring the President of the District Panchayat
in matters concerning admnistration, particularly
relating to appointnent, transfer, pronotion, posting,
etc., of Panchayat enpl oyees. The appellant No. 2,

Di strict Panchayat, Sabarkantha, therefore, passed

Resol ution No.6 on Novenber 21, 2001, inter alia,
resolving that the District Devel opnent O ficer shall
consult the President of the District Panchayat in
matters of recruitnent, appointnent, transfer,

promotion, posting, deputation etc. of all Panchayat

enpl oyees of the District Panchayat. By an O fice Order
dat ed Decenber 13, 2001 the President of the District
Panchayat in the purported exercise of the power under
Section 83 read with Section 162 of the Act, directed the
District Devel opment O ficer to place all the files relating
to recruitment, appointment, pronotion, transfer and
deput ation of enployees in the District Panchayat for his
consul tation. “The Di'strict Devel opnent O ficer, however,
was adamant-in his attitude and asserted that in

admi ni strative natters of recruitnent, appointnent,
promotion, transfer, deputation, etc., of enployees of the
Di strict Panchayat, the power could be exercised only by
the District Devel opment O ficer and the President of the
Di strict Panchayat 'had no voice in executive or

adm ni strative functiions of the District Devel opnent

O ficer. Because of the difference and non-observance of
the resolution passed by the District Panchayat, the
appel | ant approached the H gh Court by invoking Article
226 of the Constitution for an appropriate wit, direction
or order conpelling the District Devel opnent Officer to
act in accordance with Section 162 of the Act, abiding by
Resol ution No.6 passed by the District Panchayat and by
taking all decisions in conformty w th the said

resol ution.

8. The | earned Single Judge heard the petition,
and considered rival subm ssions of the parties. He
referred to the relevant parts of the Constitution and
materi al provisions of the Act and held that it was

obvi ous that the Legislature did not contenplate
superinposing role of the President of the District
Panchayat over the functions performed and powers
exercised by the District Devel opnent Oficer as the
executive head of the District Panchayat. The | earned
Judge rul ed that the executive powers of the District
Panchayat are not vested in the President of the District
Panchayat but they are to be exercised by the District
Devel opnent Officer. Considering the case-law on the
point, the | earned Judge held that the status and
position of the President of the District Panchayat was
neither simlar to the Chief Mnister of a State, nor of a
Sar panch of village Panchayat. The contention of the
appel l ants that the District Devel opnment O ficer was
nmerely a Secretary of the Panchayat and coul d not
exerci se any power without order to that effect by the
President of the District Panchayat was negatived. In the
opi nion of the l|earned Single Judge, the President could
issue directions to the District Devel opnent Oficer in

i ndi vi dual cases and the District Devel opnent O ficer

must pay heed to such 'tap on his shoulder’. He should
also informthe President about the action taken or order
passed by him The Court posited that the District
Panchayat had no power, authority or jurisdiction to

pass a resolution directing the District Devel oprment
Oficer to place all matters relating to recruitnment,
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pronotion, transfer posting, deputation, etc. of
enpl oyees of the Panchayat for consultation of the
President of the District Panchayat nor to obtain prior or
even subsequent perm ssion, approval or order from
hi m

9. The | earned Single Judge, in the Iight of the
deci si on, recorded the foll owi ng concl usi ons;
(i) (a) The Constitution has not conferred
upon District Panchayats or any

other institution of Local Self

Government any status or role

conferred upon States as Provinces

in a Federation. While constitutiona

status is conferred on Panchayats

as institutions of self-Governnment,

the Constitution has left it to the

State Legislature to determ ne the

ext ent of devol ution of powers to

such institutions at the appropriate

| evel , subject to such conditions as

may be specified in the State

enact nent .

(b) The State Legislature has in the

CGuj arat Panchayats Act, 1993

provided for fusion of ‘the principle

of local self-CGovernment with the

principle of centralised planning. If

not properly operated, the two

princi pl es may have the potential of
conflicting with each other, but the
Legi sl ature has, by carefully selected
expressions, carved out distinct

roles for elected heads of

Panchayats and for civil servants

and al so provided for State

CGovernment control for specific

pur poses.

(ii) The executive powers of the District
Panchayat are not vested in the President

of the District Panchayat, unlike the
vesting of the executive powers of the

Vi |l age Panchayat in the el ected

Sar panch.

(iii) The executive powers of the District
Panchayat are vested in the District

Devel opment O ficer and the exercise of
these powers is subject to the orders, if
any, of the President of the District
Panchayat or the District Panchayat, as

the case may be. But this does not nean

that the District Devel opnent Oficer is
required to obtain prior orders of the
President or the District Panchayat.

(iv) VWhile the powers and functions of the
President of the District Panchayat do

i ncl ude watching over the financial and
executive adm nistration of the

Panchayat and exercising administrative
supervi sion on the District Devel opnent
Oficer for securing inplementation of

resol utions or decision of the Panchayat

or any conmmttee thereof, such watching

over and exercising adm nistrative
supervi si on does not nean taking

decisions in matters of day-to-day
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administration or in matters of

appoi ntnent, transfer or other conditions
of service of the Panchayat enpl oyees or
of officers posted by the State

CGovernent under the Panchayats. The

Act and the Rules, therefore, do not
contenplate that the District

Devel opnent Officer is required to obtain
prior approval of the President of the

Di strict Panchayat or of the District
Panchayat before taking decisions in
executive matters, much less in matters
whi ch are entrusted to the District

Devel opnent Officer by the statutory

rul es under Section 227 of the Act.

(v) However, the power of the District
Devel opnment O ficer to exercise such
executive powers including the powers
conferred by the Rul'es under Section
227(5) of the Act is subject to the orders
of the President of the District Panchayat
or the District Panchayat in individua
cases i.e. it is opento the District
Panchayat and to the President of the
District Panchayat 'to i'ssue instructions
to the District Developnent Officer to
take appropriate renedi al neasures in
matters causing concern to the el ected
representatives of the people, when the

| ocal people suffer any hardships or if the
benefits intended to reach the people at

| arge or the specified categories of
beneficiaries do not reach them

(vi) The D.D.O. is not nmerely a Secretary of
the District Panchayat. The Act has
contenpl ated a nmuch | arger and nore
important role for the D.D.O In al
executive matters while the D.D. O need
not wait for a nod of approval fromthe
Presi dent, he nust pay heed to a tap on
the shoul der fromthe President, if at al
the President finds it necessary to do so
in a given case. In short, the executive
initiative remains with the D.D.O. .

(vii) In mtters of preparing devel opnent
projects and the projects for the benefit of
the people within the sphere of

Panchayats, the elected office-bearers wll
have a greater say while setting out the
goals, but in deciding as to how those
goal s are to be achieved, and for deciding
as to through which officers and

enpl oyees the particul ar tasks at hand

are to be carried out, it is the District
Devel opnent Officer and the other
administrative officers who will have
greater say, subject to the power of the
President to exercise admnistrative
supervi sion over the District Devel opnent
Oficer for securing inplementation of the
resol utions or decisions of the
Panchayat / Cormi tt ee t hereof.

(viii) The illustration given in Para 11.9
her ei nabove exenplifies the scheme of

the Gujarat Panchayats Act and the roles
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envi saged for the President of the District
Panchayat and the adm nistrative

of ficers. In any Panchayat set-up, it is for
the D.D.O. and other administrative

officers and the President of the District
Panchayat and ot her el ected

representatives of the people to build up

a snooth working relationship. No

admini stration can effectively or properly
function if the political executive and the
civil servants are always at | oggerheads

or if they do not focus their attention on
their basic duties i.e. formulation of
pol i cies and programmes by the politica
executive and inpl enmentati on of such
pol i ci es and programres by the civi

servants.

It is with the aforesaid perspective that
the President of the District Panchayat

and the D.D. O have to play their

respective roles and with due sensitivity

to the role of the other. They have to co-
operate with and conplenent each other

and function as the two wheels of a

chariot. The difficulty arises when the
wrong question is asked as to who is in

the driver's seat - the President or the
D.D.O ? The sinple answer to this

guesti on whi ch ought not to arise in the
first place is - the Public Wlfare has to
be in the driver’'s seat. Once, this truthis
realised, the Panchayat admi nistration

will run very snoothly and as intended

by the Constitution as well as the
Legi sl ature.

(ix) The question whether the D.D.O  is to
exerci se his executive powers subject to

the orders of the President and the

Di strict Panchayat or subject to the

general control of the District Panchayat
wi Il depend on the nature of the matters

i n which such powers are to be exercised

(x) The State Governnment may exercise its
control over the District Panchayat

through the D.D.O within the

paranmeters and as per the npdalities as

i ndicated in para 14 herei nabove.

(xi) Resolution No. 6 passed by the
Sabarkantha Di strict Panchayat on 21-
11-2001 and the office order dated 13-

12- 2001 issued by the President of the

Sabar kantha Di strict Panchayat are

illegal, as they are inconsistent with the
principles laid down in this judgnent.

(xii) So also in case of Junagadh and
Jammagar District Panchayats, orders of

the Presidents of these respective District
Panchayats suffer fromthe same

infirmty.

10. Bei ng aggrieved by the judgnent and order
passed by the Single Judge, the appellants herein
approached the Division Bench by filing intra court
appeal (Letters Patent Appeal) under O ause 15 of the
Letters Patent. The Division Bench of the Hi gh Court
agai n considered the rel evant provisions of the Act as
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also of the Constitution and observed that it was in
agreenment with the view taken by the |l earned Single

Judge and the conclusions reached by him The

concl usions arrived at could not be said to be

i nconsi stent with the provisions of |aw

11. The Division Bench, therefore, stated:
"We, therefore, agree with the | earned

Singl e Judge that the District Devel opnent

Oficer is not required to seek previous

approval or pernission of the District

Panchayat or its President. However, the

Di strict Panchayat or the President of the

Panchayat shall have powers to issue direction

to the District Devel opnent  Officer to bring his
actions within the constitutional or statutory

frane and in accordance w th the economic

pl an".

12. On April 10, 2006, the Special Leave Petition
was pl aced for adm ssion-hearing and notice was issued.

On January 19, 2007, the Court directed the Registry to
post the matter for final hearing. The matter is thus

pl aced before us.

13. We have heard | earned counsel for the parties.
14. Learned counsel for the appellants strenuously
contended that the judgnent and order passed by the

| earned Single Judge and confirned by the D vision

Bench of the High Court is contrary to | aw and

inconsistent with the letter and-spirit of the Constitution
(Seventy-third Amendnent) Act, 1992 as al so agai nst the

Guj arat Panchayats Act, 1993. According to the counsel

Part | X cane to be inserted in the Constitution by

ensuri ng denocracy at the grass root level and by
conferring powers on such |ocal bodies in their day-to-

day administration. The Hi gh Court conmitted an error

of law in holding that while exercising adm nistrative
powers under the Act, the District Devel opment O ficer

was not required to comply with the orders passed by the

Di strict Panchayat and the President of the Panchayat. It
was submitted that such a view woul d destroy the
constitutional set up in Part IX It would al so make
Sections 83 and 162 of the Act totally unworkable, otiose
and redundant. It was al so argued that the H gh Court

was not right in placing reliance on Rules franmed under

the Act (child legislation) and in uphol di ng the power of
the District Developnent O ficer ignoring clear provisions
of the Act (parent |legislation) and the | anguage used in
Section 162 which is clear, unanbi guous and

unequi vocal

15. It was, therefore, submtted on behal f of the
appel l ants that the judgnment of the Hi gh Court deserves

to be set aside by upholding the validity of Resolution
No. 6 passed by the District Panchayat and by issuing
necessary directions to the District Devel opnent O ficer

to obey the said resolution and to act in accordance with
the directions issued thereunder

16. The | earned counsel for the District

Devel opnent O ficer, on the other hand, supported the

j udgrment and order passed by the | earned Single Judge

and confirmed by the Division Bench of the H gh Court.

She subnitted that the High Court considered in detai

the rel evant provisions of the Constitution as also of the
Act and held that there is difference between President of
the District Panchayat and other representatives of

peopl e (el ected nmenbers) and the District Devel opnent
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Oficer and officials of District Panchayat (admnistration
wing). So far as policy matters are concerned, the
President of the District Panchayat and el ected nenbers
are conpetent to take appropriate decisions which are to
be i nmpl enented by the administrative wi ng through
District Devel opment Oficer and officers of the District
Panchayat. But as far as day-to-day civic adm nistration
and recruitment, appointnment, pronotion, posting,
transfer, disciplinary proceedings, etc. of officers and
enpl oyees of the District Panchayat is concerned, the
Legi sl ature has invested executive and adm nistrative
powers in the District Devel opnment Oficer. And it is the
District Devel opment O ficer who exercises admnistrative
powers subject to the orders, if any, of the President of
the District Panchayat. The Hi gh Court, according to the
counsel, interpreted the relevant provisions keeping in
view the intentionof the Legislature and issued
necessary directions which cannot be said to be unlawfu
or inconsistent with the provisions of the Constitution or
of the Act. The appeal, therefore, deserves to be

di sm ssed

17. A counter affidavit on behalf of the State
CGovernment is filed by the Devel opment Conmi ssi oner
supporting the stand taken by the District Devel opnent
Oficer. It is contended that the relief claimed by the
appel l ants that the President and/or the District
Panchayat is required to be consulted for appointnent,
transfer, pronotion, disciplinary action, etc. of its
enpl oyees is 'not warranted’ . According to the deponent,
the District Devel opment Oficeris a 'statutory office
conferred with the executive powers of a District
Panchayat .

18. We have gone through the decision of the
| earned Single Judge, confirnmed by the Division Bench of
the Hi gh Court. Qur attention has also been invited by
the | earned counsel for the partiesto Part IX of the
Constitution, relevant provisions of the Act and Rules
framed under the Act.

19. So far as Part |1X of the Constitution’is
concerned, the sanme has been inserted by the

Constitution (Seventy-third Amendnent) Act, 1992.

Article 243 defines various ternms used in that Part.
Article 243-B provides for establishnment of Panchayats in
every State at the village, internediate and district |evels.
Article 243-C provides for conposition of Panchayats.
243-G deal s with powers, authority and responsibilities
of Panchayats. It reads as under

243G Powers, authority and

responsi bilities of Panchayats.\027Subj ect

to the provisions of this Constitution, the

Legi slature of a State may, by |aw, endow

the Panchayats with such powers and

authority as may be necessary to enable

themto function as institutions of self-

government and such | aw may contain

provi sions for the devolution of powers

and responsi bilities upon Panchayats at

the appropriate |evel, subject to such

conditions as may be specified therein,

with respect to\027

(a) the preparation of plans for economc
devel opnent and social justice;

(b) the inplementation of schenes for
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econom ¢ devel opnent and social justice as

may be entrusted to themincluding those in
relation to the matters listed in the El eventh
Schedul e.

20. It is not in dispute that before Part |X was
i ntroduced in the Constitution, the Qujarat Panchayats

Act, 1961 was in force in the State. After the Constitution
(Seventy-third Amendnent) Act, however, the State
Legi sl ature enacted the present Act (Qujarat Panchayats

Act, 1993) to bring the law relating to Panchayats in the
State in conformty with Part | X of the Constitution

Clause (14) of Section 2 of the Act defines 'Panchayat’ to
nean a village Panchayat, tal uka Panchayat or district
Panchayat. C ause (6) of the said section defines 'District
Devel opnent O ficer’ as such officer as the State

CGovernment may appoint to be a District Devel opnent

Oficer for the purposes of the Act. 'District Panchayat’ is
defined in Cause (7) as the District Panchayat

constituted under the Act. Part |11l of Chapter IV relates to
Di strict Panchayats. Section 81 fixes the termof office of
menbers of District Panchayat and of President and

Vi ce-President. Section 83 enumnerates powers and

functions of President and Vice-President of the District
Panchayat. Sub-section (1) (a) of Section 83 reads thus:

(1) (a) The President /shall\027

(i) convene, preside at and conduct mneetings
of the district Panchayat;

(ii) have access to the records of the
Panchayat ;

(iii) di scharge all duties inposed, and
exercise all the powers conferred on him

by or under this Act;

(iv) wat ch over the financial and executive,
admi ni stration of the Panchayat and

submit to the Panchayat all questions
connected therewith which shall appear

to himto require its order; and

(v) exerci se adm ni strative supervision over
the District Devel opment O ficer for

securing inmplenentation of resolutions or

deci sions of the Panchayat or of any

Comm ttee thereof.

21. Chapter V, inter alia, provides for

admini strative powers and duties of officers and servants
of District Panchayats. Section 161 mandates that there
shall be a Secretary for every District Panchayat. It also
states that a District Devel opnent O ficer posted under
the Panchayat shall be ex-officio Secretary of the
Panchayat. Section 162 is another material provision
prescribing powers and functions of District Devel opnent
Oficer. The relevant part is sub-section (1) which reads
t hus:

162. Powers and functions of District

Devel opnent Officer.\027(1) Save as ot herwi se

expressly provided by or under this Act, the

executive powers of a district panchayat for the

pur pose of carrying out the provisions of this

Act, shall vest in the District Devel opnent

O ficer who shall subject to the orders, if any,

of the President or of the district Panchayat, as

the case may be\ 027

(a) performall the functions and exercise al
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the powers specifically inposed or

conferred upon himby or under this Act,

or under any law for the tine being in

force; and

(b) lay down the duties of all officers and
servants of the district panchayat.

22. Chapter XIll (Sections 227-236) makes detail ed
provisions relating to services. Section 227 requires
constitution of Panchayat services in connection with the
af fairs of Panchayats and clarifies that Panchayat Service
shall be distinct from State Service. It states that the
State Governnent nmay by order fromtinme to tine
determ ne the classes, cadres and posts and the initia
strength of officers and servants in the Panchayat
service. Sub-section (5) is inmportant and reads thus:

(5) Subj ect to the provisions of this Act,
the State Governnent nay nake rules
regul ating the node or recruitnment either by
hol di ng  exam nati-ons or otherw se and
conditions of service or persons appointed to
t he Panchayat service and the powers in
respect of appointnents, transfers and
promotions of officers and servants in the
Panchayat s servi ce /and disciplinary action
agai nst any such officers or servants.

23. Section 230 provides for allocation of officers
and servants to Panchayat service

24. The Act enabl es the Governnent to nake rul es
(Sections 227, 228, 235, 236, 274).

25. In exercise of powers conferred by the Act, the

State CGovernnent has franmed several rules relating to
services under the Panchayat. The learned Single Judge
referred to those rul es and observed that so far as
Panchayat service is concerned, District Devel opnment
Oficer, Deputy District Devel opnent O ficer and other

of ficials are having vide powers in recruitnent,
appoi nt nent, pronotion, transfer, deputation

di sciplinary matters, etc., of enployees.

26. The argument that the view taken by the High
Court has destroyed or considerably eroded

constitutional set up in Part | X of the Constitution has
not inpressed us. In our opinion, it cannot be said that
interpretation of various provisions of the Constitution or
the Act has disturbed, truncated or adversely affected the
status of Panchayats guaranteed by the Constitution.

Part |1 X of the Constitution confers certain powers on
Local Self Governnment. It prom ses duration of five years,
free and fair election, representation of Schedul e Castes
and Schedul e Tribes in the administration of institutions
of Local Self CGovernnent, 'no-interference’ by other
organs of the State, including judiciary, etc. In our
opi ni on, however, the H gh Court was right in observing
that "a District Panchayat cannot arrogate to itself the
status of a body as independent or autononpbus as a
Province in a Federation". Part |IX of the Constitution or
Article 243-G makes no change in the essential feature of
the Panchayat organi zation. What was sought to be done

by the Seventy-third Amendnent was that constitutiona
status to the Local Self CGovernment was conferred to

Di strict Panchayats, Tal uka Panchayats and Vill age
Panchayats. A State Legislature, in the Iight of
constitutional provisions in Part |IX, cannot do away with
these denocratic bodies at the local l[evel nor their
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normal tenure be curtailed otherwi se than in accordance
with law nor State Governnent can del ay el ections of

t hese bodi es.

27. A question sinmlar to one in hand of
interpretation of provisions of the Constitution in Part
| X-A concerning Miunicipalities came up for

consi deration before a Constitution Bench of this Court
i n Kishansing Tomar v. Municipal Corporation of the City
of Ahmedabad and Ors., (2006) 8 SCC 352 : JT 2006 (9)
SC 320. Exam ning the underlying object of inserting
Part | X-A by the Constitution (Seventy-fourth)
Amendnent Act, 1992 and highlighting effective and
neani ngful role to be played by |Iocal bodies in politica
governance of the country, K G Bal akrishnan, J. (as His
Lordshi p then was) stated,;

"The object of introducing these provisions was

that in nmany States the local bodies were not

wor ki ng properly and the tinmely el ections were

not bei ng held and the nom nated bodi es were
continuing for |ong periods. Elections had been

i rregul ar-and many tinmes unnecessarily

del ayed or postponed and the el ected bodies

had been superseded or suspended wit hout

adequate justification at the whins and

fancies of the State authorities. These views

were expressed by the then Mnister of State

for Urban Devel opnent while introducingthe
Constitution Amendnent Bill before the

Parliament and thus the new provisions were

added in the Constitution with aviewto

restore the rightful place inpolitica

governance for local bodies. It was considered
necessary to provide a Constitutional status to

such bodi es and to ensure regular and fair

conduct of elections. In the statement of

obj ects and reasons in the Constitution

Amendnent Bill relating to urban local bodies,

it was stated:

In many States, |ocal bodies have becone

weak and ineffective on account of variety of

reasons, including the failure to hol d regul ar

el ecti ons, prol onged supersessions and

i nadequat e devol uti on of powers and

functions. As a result, urban |ocal bodies are

not able to performeffectively as vibrant
denocratic units of self-CGovernnent.

Havi ng regard to these inadequacies, it is

consi dered necessary that provisions relating

to urban | ocal bodies are incorporated in the
Constitution, particularly for -

(i) putting on a firmer footing the

rel ati onship between the State

CGovernment and the Urban Local Bodies

with respect to

(a) the functions and taxation powers,

and
(b) arrangenents for revenue sharing.
(ii) ensuring regular conduct of elections.

(iii) ensuring tinmely elections in the case of
super sessi on; and

(iv) provi di ng adequate representation for the
weaker sections |ike Schedul ed Castes,

Schedul ed Tri bes and wonen.

Accordingly, it has been proposed to add a new
Part relating to the Urban Local Bodies in the
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Constitution to provide for\027

* % % * % % * % %

(f) fixed tenure of 5 years for the

Muni ci pality and re-election within a

period of six months of its

di ssol uti on.

The effect of Article 243-U of the

Constitution is to be appreciated in the above
background. Under this Article, the duration of

the Municipality is fixed for a termof five years

and it is stated that every Minicipality shal

continue for five years fromthe date appointed

for its first nmeeting and no |onger. Clause (3) of
Article 243-U states that election to constitute

a Municipality shall be completed - (a) before

the expiry of its duration specified in C ause

(1), or (b) beforethe expiration of a period of

six months fromthe date or its dissolution

Therefore, the constitutional mandate is that

el ection toa Municipality shall be conpleted

before the expiry of the five years’ period

stipulated in Cause (1) of Article 243-U and in

case of dissolution, the new body shall be

constituted before the expiration of a period of

si x nmonths and el ecti ons have to be conducted

in such a manner. A Proviso is added to Sub-

clause (3) Article 243-U that in case of

di ssol ution, the remai nder of the period for

whi ch the dissol ved Minicipality would have

continued is less than six nmonths, it shall not

be necessary to hold any election under this

clause for constituting the Municipality for

such period. It is also specified in Cause (4) of
Article 243-U that a Municipality constituted

upon the dissolution of a Miunicipality before

the expiration of its duration shall continue

only for the remainder of the period for which

the di ssol ved Municipality woul d have

continued under O ause (1) had it not been so

di ssol ved".

28. In our judgnent, the controversy raised and
i nterpretati on sought to be suggested by the parties as
regards powers of President of District Panchayat on the
one hand and of the District Devel opment O ficer on'the
ot her has nowhere affected directly or even-indirectly Part
| X of the Constitution. Wth respect, the question
agitated has no bearing on constitutional set up or status
of Local Self CGovernment. W are, therefore, unable to
agree with the | earned counsel for the appellant that the
deci sion of the H gh Court inpugned in the present

appeal is inconsistent with the provisions of Part I X of
the Constitution.

29. The | earned counsel for the appellant relied
upon Section 83 of the Act, which we have already
referred to. It deals with powers and functions of the
Presi dent and Vice-President of the District Panchayat
and, inter alia, states that the President of the District
Panchayat may exerci se administrative supervision over
the District Devel opment O ficer for securing

i mpl enent ati on of resolutions or decisions of the
Panchayat or of any commttee thereof. Inviting our
attention to dictionary nmeaning of 'adm nistration’ and
"supervision’, the counsel contended that both the
expressions are of wide anplitude and take within their
sweep all administrative matters which are subject to
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supervisory control of the President. In our view, the High
Court is right that Section 83 enpowers the President to
secure inmplenentation of policy decisions taken by the

el ected wing of the District Panchayat by issuing
necessary instructions and directions to District

Devel opment O ficer

30. The | earned Single Judge has explained this
principle by giving an illustration. It was stated that
suppose a primary health centre or a prinmary schoo

is to be set up by the Panchayat. In taking such

deci sion, elected wing of the District Panchayat

woul d play primary role as that wing is alive to the
needs of the people in the area. If the President

finds undue delay in inplenentation or inproper

i mpl ement ati on of such decision, he may instruct

the District Devel opment Officer to take necessary

steps for securing proper inplenmentation of the

resol ution of the Panchayat or the decision of its
Conmittee., But, once the centre is set up or the

school is established, it isfor the District

Devel opment. Officer, District Health O ficer or

District Primary Education O ficer to decide as to

who shoul d be appointed as Doctor in the health

centre or teacher in the school. Such matters nust

be left to the admnistrative wing of the District
Panchayat .

31. Strong reliance was placed on sub-section (1)
of Section 162 of the Act which enunerates powers of
District Devel opment. OFficer. It was submtted that
though the said provision relates to powers and functions
of District Devel opment Officer, it states explicitly that
the executive powers of the District Panchayat will be
vested in the District Devel opment Oficer who woul d
exerci se such powers "subject to orders, if any, of the
President of the District Panchayat". 1t was, therefore,
urged that the powers conferred on District Devel opnent
Oficer are not 'absolute’ or 'unqualified but they are
subject to orders of the President of the District
Panchayat. Reading the provision as a whol e and the use
of the words "if any", however, clearly suggests that the
power exercisable by the District Developnent O ficer
under the Act is statutory power to be exercised by him
The executive initiation remains with the District

Devel opnent Officer and he need not wait for a 'nod from
the President’ before performng any adm nistrative
function or taking any executive decision within the four
corners of |aw.

32. In this connection, we may refer to a decision
of this Court in Syed Bashiruddin Ashraf v. Bihar

Subai Sunni Majlis-e-awgaf & Os., (1965) 2 SCR

205 : AR 1965 SC 1206. In Syed Bashiruddin

Ashraf, a Constitution Bench of this Court was

called upon to interpret a simlar expression

("subject to any order by the conmpetent Court")

under Bi har Wakfs Act, 1947. Section 32 of the Act
conferred jurisdiction on the Majlis to make

temporary appointnment in the office of the

Mut awal I i subject to any order by a conpetent

Court. It was contended that the Majlis was not

conpetent to appoint Mulvi on a tenporary basis

even if there was a vacancy w thout obtaining prior

perm ssion of the Court. This Court, however,

negatived the argunment and held that the Act

clearly conferred jurisdiction on the Majlis to make
tenmrporary appoi ntments when there was a vacancy
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in the office of the Mutawalli and the words "subject
to any order by the competent Court" could not be
construed to nmean that there ought to be either

prior perm ssion or subsequent assent before the
appoi ntnent. The said words denote that the

appoi ntnent was to endure according to its tenor

“"till an order to the contrary was passed by a
conpetent Court™.
33. In our considered opinion, the ratio in

Syed Bashiruddin Ashraf applies in interpreting the
provi sions of sub-section (1) of Section 162 of the
Act in question. The District Devel opnent O ficer
who is vested with the executive powers of the
District Panchayat is not required to obtain prior or
even subsequent orders of the President of the

Di strict Panchayat. In individual cases, the
President may direct the District Devel opment
Oficer to take appropriate steps for securing

ef fective i nplenentati on of resolutions or orders
passed by the Panchayat or of any commttee

t her eof .

34. The Hi gh Court al so consi dered an

i mportant aspect that in matters relating to
services under the Panchayats, no express. power

has been conferred nor duties inposed on the
President of the District Panchayat or nenbers

(el ected wing). The Legislature thus intended
services under the Panchayats to be dealt with
separately by the District Devel opment O ficer and
other officials of the Panchayat. It may be recalled
that District Devel opnent O ficer is Cass-1 Oficer
of the Indian Administrative Service appoi nted by
the State. He is also ex-officio Secretary of the
Di strict Panchayat.

35. In A Sanjeevi Naidu, etc. v. State of
Madras & Anr., 1970 (1) SCC 443 : AR 1970 SC

1102, this Court had an occasion to consider the
role to be played by Council of Mnisters (el ected
wing) and Civil Servants (admnistrative w ng).
Keeping in view the denocratic governance, the
Court made the foll owi ng observati ons:

"The cabinet is responsible to the

| egi sl ature for every action taken in any of

the ministries. That is the essence of joint
responsi bility. That does not mean that

each and every decision nmust be taken by

the cabinet. The political responsibility of

the Council of Mnisters does not and

cannot predicate the persona

responsibility of the Mnisters to

di scharge all or any of the governnenta

functions. Simlarly an individual M nister

is responsible to the legislature for every

action taken or omtted to be taken in his
mnistry. This again is a politica

responsi bility and not persona

responsibility. Even the nost hard

wor ki ng mini ster cannot attend to every

business in his department. If he attenpts

to do it, he is bound to make a ness of his
departrment. In every well planned

admi ni stration, nmost of the decisions are

taken by the civil servants who are likely

to be experts and not subject to politica

pressure. The Mnister is not expected to
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burden hinself with the day to day
admnistration. His primary function is to
| ay down the policies and programes of
his mnistry while the Council of Mnisters
settle the major policies and programes
of the government. When a civil servant
takes a decision, he does not do it as a
del egate of his Mnister. He does it on
behal f of the government. It is always open
to a Mnister to call for any file in his
m nistry and pass orders. He may al so
issue directions to the officers in his
mnistry regarding the disposal of
gover nent busi ness generally or as
regards any specific case. Subject to that
over all power, the officers designated by
the "Rules’ or the standing orders, can
t ake decisions on behalf of the
government. These officers are the |inbs
of the governnent and not its del egates.

(enphasi s suppli ed)
36. A simlar view was expressed recently by this
Court in Tarlochan Dev Sharma v. State of Punjab, (2001)
6 SCC 260 : AIR 2001 SC 2524 : JT 2001 (5) SC 645.
37. The parties also referred to the "Governnent
and Bureaucracy in India of 1947-76" by M. B.B. Mshra.
The | earned author, in that work, stated;
"I't nmust, however, be recognized that even the
nost dynami c and conpetent of Mnister has
understandable limtations which restrict the
sphere of direct participationin all the
intricate and detail ed aspects of
admi ni stration. These include the conpl exities
of a nodern Government, the possibility of
frequent changes in the ministerial field, the
frequency of visits to constituencies,
parlianmentary preoccupations, and above all
the technical nature of the various decisions
that have to be nade wi thout a thorough
know edge of connected papers contained in
original files. The Mnister’s dependence on his
Secretary necessarily increases in a denocratic
set-up. And although his | eadership in the
entire sphere of administration is in theory
recogni zed as all pervasive, the scope of his
actual operation does not go much beyond a
cl ear understandi ng and direction of policy
matters, and not a know edge of details. Thus,
the Maxwel | Committee in 1937 laid down a
principle calculated to ensure admnistrative
efficiency within the frame-work of ministeria
responsibility. The Comm ttee enphasized that
as collective mnisterial responsibility
mai ntai ned the political unity of Government, so
should the unity of adm nistrative control of
each Departnment be ensured by concentrating
the responsibility to advise the Mnister in one
official, namely the Secretary"”.

(enphasi s suppli ed)
38. It is evident fromthe above that there is clear
di stinction between el ected representatives and ci vi
servants. El ected representatives of the people at District
Panchayat |evel will formulate policy and civil servants
will execute it by inplenenting programes and policy
decisions. In matters of formul ation of policies and
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programmes al so, civil servants nmay nmake significant
contribution by bringing the relevant data to the notice of
the political executive. Likew se, elected representatives
may informcivil servants about problens and difficulties
of peopl e which can be taken care of by the
adm ni stration. But, both the functions are to be
perfornmed by two wings which are different though
i nt erdependent.
39. We are, therefore, unable to uphold the bald
assertion of the |earned counsel for the appellant that the
District Devel opment O ficer must exercise statutory
powers conferred on himby the Act only after consulting
the President of the District Panchayat or the President of
the District Panchayat can issue omibus directions to
the District Devel opment Officer to place all files relating
to recruitment, appointment, pronotion, transfer,
deput ati on, disciplinary action; etc. before himprior to
taking any action in such matters.

It was al so urged by the | earned counsel for
the appellant that the High Court had committed an
error of law in interpreting and relying on various Rul es
framed under the Act and in uphol ding the power of the
District Devel opment Oficer in relation to service nmatters
under the District Panchayat. It was submitted that it is
settled law that the del egated | egislation nust be subject
to the parent Act and not vice versa. Wen the Act itself
provides that the District Devel opment O ficer will
exerci se powers subject to the order passed by the
President of the District Panchayat, Rules cannot trave
beyond the said provision nor they can be interpreted to
nean that President of the District Panchayat has 'no
pl ace’ in services under the Panchayat. 1n other words,
the authority of the District Devel opnent O ficer cannot
be uphel d in Panchayat service on the basis of the Rules
framed under the Act.
41. Now it is true that the Rules (del egated
Legi sl ati on) nust be consistent with the provisions of the
Act (parent Legislation). But it cannot be said that the
H gh Court was wong in referring to those rules while
interpreting the provisions of the Act. Reading the
rel evant provisions of the Act and the Rules framed
t hereunder harnoni ously, it appears to us to be crysta
clear that in the matters of services under the
Panchayats, the Legislature wanted the District
Devel opnent O ficer and other officials of the District
Panchayats to exercise statutory powers and the High
Court was right in referring to the Rules.
42. For the foregoing reasons, in our opinion, the
vi ew taken by the Hi gh Court cannot be said to be
contrary to law, inconsistent with the provisions of the
Act or infringing Part | X of the Constitution. W see no
infirmty in the judgnent and order passed by the
| earned Single Judge and confirned by the Division
Bench of the High Court. The appeal, therefore, deserves
to be dismssed and is accordingly disnmssed, however,
with no order as to costs.




