http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 5

PETI TI ONER
GOVERNCOR GENERAL | N COUNCI L

Vs.

RESPONDENT:
MUSADDI LAL.

DATE OF JUDGVENT:
31/ 01/ 1961

BENCH
SHAH, J.C.
BENCH
SHAH, J.C.
KAPUR, J.L.
Cl TATI ON
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ACT:
Rai | way- - - Non-del i very of goods--Suit for conpensation for
non-delivery, if distinct from conpensation  for | oss,
destruction’ or deterioration--Notice of claim for
conpensation, if condition precedent--Limtation from when

to run--Indian Railways Act, 1890 (IX of 1890), ss. 72 and
77--Indian Limtation Act, 1908, Arts. 30, 31.

HEADNOTE:

The respondent served on the Railway Admnistration a
conposite notice under s- 77 of the Indian Railways Act and
under s. So of the Code of Civil Procedure -and sued for
price of goods and for |oss on account of nondelivery. The
claim was resisted by the Railway Adm nistration on pleas
anongst others that the suit was not mmaintainable w thout an
effective notice under S. 77 of the Railway Act and that the
suit was barred because at the date of the suit the period
of limtation prescribed by Art. 31 of the Indian Linmitation
Act had expired.

A full bench of the Allahabad H gh Court upheld the decree
of the trial court in favour of the respondent hol ding /that
a claim for conpensation for non-delivery of goods was a
claim distinct fromthe claimfor conpensation for |oss,
destruction or deterioration of the goods, and to the
enforcenent of a claimof the forner variety by actionin a
court of law under S. 77 was not a condition precedent.

Held, that s. 77 of the Indian Railways Act inposes a
restriction on the enforcenent of liability declared by S.
72 of the Act and prescribes a condition precedent to the
mai ntai nability of a claimfor conpensation for goods |ost,
destroyed or deteriorated while in the custody of the
railway Admnistration who are bailers and not insurer of
goods. The section is enacted with a viewto enable the
railway adm nistration to nake enquiries and if possible to
recover the goods and deliver themto the consignee and to
prevent stale clains. Failure to deliver goods is the con-
sequence of | oss or destruction and the cause of action for
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it is not distinct fromthe cause of action for loss or
destructi on,

83

648

Held, further, that nerely because Arts. 30 and 3r of the
Indian Limtation Act prescribe different points of tine
from which the limtationis to run for suits against
carriers it ~cannot be inferred that the claim covered by
either article is not for conpensation for |oss, destruction
or deterioration of the goods; and the said Arts. 30 and 31
cannot be projected wupon ss. 72 and 77 of +the Indian
Rai | ways Act for holding that suit for conpensation for non-
delivery of goods does not fall within s. 77.

The Madras and Southern Mahratta Railway Co. Ltd. .
Hari doss Banmalidoss, (1918) I|.L.R 41 WMad. 871, Hl
Sawyers and Co. v. Secretary of State,, (1921) I.L.R 2 Lah
133, Martab Ali v. Union of India, [1954] 56 Bom L.R 150,
Union of India v. Mtayagiri Pullappa, |I.L.R [1958] A P.
323, Assam Bengal Railway Co. Ltd. v. Radhi ka Mohan Nath and
Qhers, A 1R (1923) Cal. 397 and Bengal Nagpur Railway Co.
Ltd. v. Hamir Mull Chhagan Mill _and Another (1926) I.L.R 5
Pat. 106, approved. Governor-Ceneral in Council and O hers
v. Mhabir Ram and Another, (1953) I.L.R | Al. 64 and Jais
Ram Ranrekha Das V. ‘G |.P. Railway and Another (1929) I.L.R
8 Pat. 545, overruled.

JUDGVENT:

ClVIL APPELLATE JURISDI CTION. Civil Appeal - No. . 313/1956.
Appeal fromthe judgnent and decree dated July 25,1952, of
the Al l ahabad H gh Court in Second Appeal No. 2547 of 1946.
B. Ganapathy Iyer and T. M Sen for the appell ant

K. P. @upta, for the respondent.

1961. January 31. The Judgnent of the Court was delivered
by

SHAH, J.-On January 30, 1943, Bhol'a Nath Sanbhu Ram'as agent
of the respondent L. Musaddilal delivered a bale of cloth to
the railway admnistration E 1. Rvy. at Agra railway
station for carriage by railway to the Chola Station in the
E. I. Ry. The consignment was accepted by the railway
adm nistration and a railway receipt was issued in the -name
of the consignor Bhola Nath Sanbhu Ram Bhol a Nath ~Sanbhu
Ram endorsed the railway receipt in favour of the respondent
and sent it by post to the respondent. The bale of ~cloth
did not reach Chola, and the railway admnistration was

unabl e despite efforts to trace it. There was
correspondence between the railway adm nistration and the
r espondent about the consignment. Failing to obt ai n
sati sfaction
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for the loss suffered by him the respondent served a
conposite notice under s. 77 of the Indian Railways Act and
s. 80 of the Cvil Procedure Code on Decenber 7, 1943, and
thereafter on May 18, 1944, filed suit No. 283 of 1944 in
the court of the 11 Munsif, Bulandshahr, for a decree for
Rs. 782-3-6 being the " price of the bale " and Rs. 200 "
for | oss on account of nondel i very." The rail way
adm ni stration resisted the claimon the pleas anong others
that the suit was not maintainable wthout an effective
notice under a. 77 of the Railways Act and that the suit was
barred because at the date of the institution of the suit,
the period of limtation prescribed by Art. 31 of the
Limtation Act had expired. The trial court decreed the
suit. In appeal, the Additional CGivil Judge, Bul andshahr
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reversed, the decree passed by the trial court and dism ssed
the suit. A Full Bench of the High Court of Allahabad
reversed the decree passed by the first appellate court and
restored the decree of the trial court. Wth certificate of
fitness wunder Art. 133(1)(c) of the Constitution, this
appeal has been preferred by the Union of India.
Section 77 of the Railways Act in so far as it is materia
provi des:
"A  person shal | not be entitled to
conpensation for the 1loss, destruction or
deterioration of goods delivered to be
carried, unless his claimto conmpensation has
been preferred in witing by himor on his
behalf to the railway adninistration wthin
six months fromthe date of the delivery of
the goods for carriage by railway."
Section 77 manifestly prescribes a condition precedent to
the maintainability of a claimfor compensation for goods
| ost, destroyed or deteriorated while in the custody of the
railway . ‘adm ni stration. The notice prescribed was not
served by the respondent upon the 'railway adm nistration
within six nonths fromthe date on which the goods were
delivered for carriage, and prima facie the suit would be
barred for non- conmpl itance of a statutory condi tion
pr ecedent . But the respondent pleaded and the plea has
found favour with the Hi gh Court that the suit filed by him
650
was for conpensation not for 1o0ss, destruction or it
deterioration of the goods, but " for non-delivery of the
goods." In the view of the ‘Hgh Court, a claim for
conpensation for non-delivery of goods is a claim distinct
from a claim for conpensation for |oss, destruction or
deterioration of goods and to the enforcenent of a claim of
the former variety by action in a court of laws. 77 is not
a condition precedent.
The railway admnistration in India is not an insurer of
goods: it is nmerely a bailee of goods entrusted to/ it for
carri age. Section 72 of the Railways Act, prescribes the
nmeasur e of the general responsibility of a railway
administration as a carrier of goods. By that section, the
responsibility of a railway admnistration for | oss,
destruction or deterioration of goods delivered to be
carried by railway is subject to other provisions of the Act
to be that of a bailee under s. 152 and s. 161 of the Indian
Contract Act, 1872. Sections 151 and 152 of ~the I'ndian
Contract Act deal with the duties of a bailee.” If a bailee
takes as much care of the goods bailed to himas a person of
ordinary prudence woul d under simlar circunstances of  his
own goods of the sane bulk, quality and val ue as the  goods
bailed to him in the absence of a special contract, he is
not responsible for [oss, destruction or deterioration of
the goods bailed. By ss. 160 and 161 of the Indian Contract
Act, the bailee is under an obligation to return or deliver
according to the bailor’s direction the goods bailed as soon
as the time for which the good were bailed has expired  or
the purpose for which the goods were bailed has been
acconplished and if on account of default of the bailee the
goods are not returned, delivered or tendered at the proper
time, he is responsible to the bailor for any |oss,
destruction or deterioration of the goods, The railway
adm nistration being a bailee of the goods delivered for
carriage to it is therefore a bailee during the period when
the goods remain in its custody for the purpose and in the
course of carriage and for the purpose of delivery after the
goods are carried to the destination
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But the quantum of care which the railway adm nistration is
required to take is that care which it would take having
regard to the bulk, quality and value of its own sinilar
goods.

Section 77 of the Railways Act is enacted with a view to
enable the railway adm nistration to nake enquiries and if
possible to recover the goods and to deliver them to the

consignee and to prevent stale clains. It inposes a
restriction on the enforcement of liability declared by s.
72. The liability declared by a. 72 is for | oss,

destruction or deterioration. Failure to deliver is the
consequence of |oss or destruction of goods; it does not
furnish a cause of action on which a suit may, lie against
the railway admnistration, distinct froma cause of action
for loss or destruction. By the use of the expression

"l oss, destruction or deterioration," what is contenplated
is loss or destruction or deterioration of the goods and the
consequent loss to the owner thbereof. If because of
negl i gence or inadvertence or even wongful act on the part
of the enployees of the railway  admnistration, goods
entrusted for carriage are |lost, destroyed or deteriorated,
the railway admnistration is guilty of failing to take the
degree of care which is prescribed by s. 72 of the Railways
Act .

There are undoubtedly two distinct articles, Arts. 30 and 31
in the first schedule of the Indian Linitation Act dealing
with limtation for suits for conpensati on against carriers.
Article 30 prescribes the period of limtation for suits
against a carrier for conpensation against loss or injury to

goods and Art. 31 prescribes the period of limtation for
suits for conpensation against a carrier for non-delivery or
delay in delivering the goods. The period of limtation

under each of these articles is one year but the points of
time fromwhich that period is to be reckoned are different.
But because the Indian Limtation Act provides different
points of time fromwhich the period of limtation is to
run, it is not possible to infer that the claimcovered by
either article is not for conpensation for |oss, destruction
or deterioration of the goods. W are unable to project the
provisions of Art, 30 and 31
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of the Limtation Act upon ss. 72 and 77 of the Railways Act
and to hold that a suit for conpensation for |oss because of
non-del i very of goods does not fall withins. 77.. The view
we have expressed is supported by a large volunme of
authority in the courts in India for instance The Madras and
Sout hern Mahratta Railway Co., Ltd. v. Haridoss | Banmalidoss
(1), H Il Sawyers and Co. v. Secretary of State (2), Martab
Ali v. Union of India (s), Union of India v. Mtayagir
Pul | appa (4), Assam Bengal Railway Co., Ltd. v:- Radhika
Mohan Nath (5) and Bengal Nagpur Railway Co. Ltd. v. | Hamr
Mul I Chhagan Mull (6).

The view expressed to the contrary in the Allahabad Hi gh
Court in Governor-General in Council v. Mahabir Ram (7) —and
;by the Patna High Court in Jais Ram Ranrekha Das v. G 1.
P. Railway (8), is in our judgnment erroneous.

This appeal will therefore be allowed and the respondent’s
suit will stand disnmssed. As the Union of India was
permtted to appeal for obtaining the decision of this Court
which may settle the conflict of views even though the
amount involved is small, we think that it is just and
proper that there should be no order as to costs throughout.
Appeal al | owed.
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