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ACT:

Est at es Land- I nam /grants-"Estates"-Wether Inam should
relate to whole | or naned village-Burden of proof-If on
person who asserts that it is not ~"Estate"-Madras Estates
Land (Reduction of Rent) Act, 1947 (Mad. 30 of 1947), s. 1-
Madras Estates Land Act, 1908 (Mad. 1 of 1908) s. 3 (2)-
I ndi an Evi dence Act, (1 of 1872), ss. 101, 102, 103.

HEADNOTE

The appellant held the major portion of certain villages
covered by 3 inamgrants in the District of Vishakapatnamin
the State of Madras. The Inam Comm ssioner had granted
fresh inam title deeds in confirmation of the origina
grants. The Special Oficer appointed by the Madr as
CGovernment under s. 2 of the Madras Estates Land (Reduction
of Rent) Act, 1947, decided that the inamlands covered by
the fresh inans were "Estates’ withins. 3 (2) (d) of the
Madras Estates Land Act, 1908 and recomended fair ~-and

equitable rates of rent for the raiyati- lands in this
estate. Sabsequently the CGovernnent of Madras by a
notification in the GGazette fixed rates. of  rent in

accordance with this recomendati on, The appel lant noved the
Hi gh Court under Art. 226 of the constitution for the issue
of a wit of mandanmus directing the State to forbear from
giving effect to the notification. The Hi gh Court “held that
the proper renedy of the appellant was by way of a suit and
di smi ssed the petition.

The appellant thereupon filed a civil suit and the Trial
Court accepted the contention of the appellant that suit
land did not constitute an estate as defined ins. 3 (2) (d)
of the Madras Estates Land Act, 1908. On appeal to the High
Court the decision of the Trial Court was reversed and the
appeal was allowed. The present appeal has been filed on a
certificate granted by the High Court.

On behal f of the appellant, it was contended that there was
no material on the record to show that the original grant
was of a whole village or of a village by nanme, to bring the
ands within the definition of "Estate" ins. 3 (2) (d) of
t he
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Madras Estates Land Act, 1908. It was further contended
that the burden of proving whether the |and constituted an
estate lay on the State and the State had failed to
di scharge this burden. The respondents’ contention was that
the scheme of the Explanation (1) tos. 3 (2) (d) showed
that the legislature intended the court to presune that when
a grant as an inamwas expressed to be of a nanmed village
the area covered by the grant forned an estate but that it
was open to a party to rebut this presunption.

Held that the suit |and does not forma whole inam village
Wthin the neaning of the main portion of s. 3 (2) (d). It
can still be an estate, however, if it comes wthin the
expl anati on.

Var adar aj a- Swanmi vari  Tenple v. Krishnappa, 1. L. R (1958)
Mad. 1023, approved.

The present grant which was later confirned by the title
deed was al ready of a named vill age.

It is . not correct to say that is soon as it was found that
the i nam'grant was of a naned village a rebuttable presunp-
tion will -arise that it formed an estate.

Janakiramaraju v. Appal aswam , 1. L. R (1954) Mad. 980 and
Nar ayanaswam Nayada v. Subramani yam (1915) 1. L. R 39
Mad. 683, disapproved.

The | egi sl ature has not created any presunption either way.
Thi s being the positiion the question of the burden of proof
depends on ss. 101, 102 and 103 of ~the  Evidence Act.
Applying the principles contained in these 'sections the
burden to prove that the suit land is not an estate is on
the plaintiff and he having failed to di scharge this burden

the appeal is disnssed.

District Board Tanjore v. Noor Mdhammad, A. 1. R 1953 S.C.
446, distinguished.

JUDGVENT:

ClVIL APPELLATE, JURI SDICTION, G vil Appeal No. 340 of 1961
Appeal fromthe judgnment and decree dated Novenber 26, 1958,
of the Andhra Pradesh
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H gh Court at Hyderabad in Appeal Suit No. 1228 of 1953.
T. V. R Tatachari and N V. Ramadas, for the appellant.

P. Rama Reddy and P. D. Xenon, for respondent No. 1.

1963. March 25. The judgnent of the Court-was delivered by
DAS GUPTA J.-In the district of Vishakhapatnamin the State
of Madras there is a village known by the name of ~ Vandr ada.
The entire area of this village is now covered by 5 inam
grants, by far the major portion being conprised. in the inam
hel d by the appellant, Varada Bhavanarayanarao. In 1864 the
Inam  Commi ssioner granted fresh inam title deeds in
confirmation of the existing inamgrants, the total area of
the village was recorded as 768.60 acres. Qut of this 66.12
acres were unassessed poramnboke; 690.13 acres of dry and wet
| ands were included in a title deed which is nunbered 1082;
9.25 acres were included in title deeds Nos. 940 and 941,
two other title deeds Nos. 940 and 911 granted by the [|nam
Commi ssi oner covered an area of 3.04 acres. The question in
controversy in the present litigation is whether the inam
created by the original grant in confirmation of which title
deed No. 1082 was issued by the I nam Comm ssioner forns an
"estate" to which the Madras Estates Land (Reduction of
Rent) Act, 1947 (Act XXX or 1947) applies. This Act will be
later referred to in this judgnment as "the Reduction of Rent
Act". It is necessary to nention here that s.1 of this Act
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provides that it applies to all estates as defined in s.3
(2) of the Madras Estates Land Act, 1908. The rel evant
portion of s.3(2) of the Madras Estates Land Act runs thus: -
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I ml5

"(d) any inamvillage of which the grant has been nade,
confirmed or recognised by the Governnent, notwithstanding
t hat subsequent to the grant, the village has been
partiti oned anong the grantees or the successors in title of
the grantee or grantees".

Expl anation (1) : Were a grant as an inamis expressed to
be of a nanmed village, the area which forms the subject-
matter of the grant shall be deemed to be an estate
notwi thstanding that it did not include certain lands in the
village of that nane, which have already been granted on
service or other tenure-or  been reserved for conmunal
PUrPOSES. . . ..o v v e ..

The Special O ficer appointed by the Governnment of Madras
under 's.2 of the Rent Reduction Act decided that the inam
| ands in respect of which title deed 1082 had been issued
and which nowadmttedly are held in inamby the appellant

formed an "estate". Accordingly the officer, acting under
the Act recommended fair and equitable rates of rent for the
raiyati lands in /this estate. On June 27, 1950, the

Government of Madras published in the Gazette a notification
fixing tile rates of rents payable in respect of’ lands in
the village in accordance wth these recomrendat i ons,
Aggrieved by this action of the Governnent the appell ant
noved the H gh Court of Mdras wunder Art.226 of the
Constitution praying for a wit of Mandanus directing the
State to forbear fromgiving effect to the notification
The High Court held that the renmedy of the petitioner was by
way of a suit and dismissed the application,  on an
undertaking given by the Government that it would waive its
right to the notice wunder s.80 of° the Code of Gvi
Pr ocedure. It was after this that the appellant filed in
the Court of the Subordinate judge, Srikakulam the suit out
of which this appeal has arisen
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In his plaint the appellant averred that for the |ands
conprised wunder title deed No. 1082, there was neither the
grant of a whole village nor of a naned village. It~ was
al so stated by the appellant that the | ands now covered by
the single title deed of 1082 originally formed the subject-
matter of several separate grants. The plaintiff further
averred that out of the |lands of the village not included in
any of the earlier grants, further grants were nade subse-
guently which were separately confirmed and separate title
deeds-Title deeds Nos. 940, 941 and Nos. 179 and 180 -were
issued in respect of them It was nmainly on the basis of
these avernments that the plaintiff contended that his | ands
covered by the title deed No. 1082 were not at all an estate
and prayed for a declaration to this effect. The State of
Madras was the main defendant in the suit and contested the
plaintiff’s claim In its witten statement the State
pl eaded that there was in respect of the suit land a single
grant of a named village and that it was not true that from
out of any reserved lands further grants were made
subsequently. Accordi ngly, it was ur ged t hat t he
plaintiff’s contention that these lands did not form an
estate should be rejected. Simlar pleas were raised also
by defendants 2 to 31 who were inpleaded as the tenants
cultivating sone of the |ands covered by the title deed
1082.
The Trial Court held that as the original grant is shown by
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the entries in the Inam Fair Register to have been nmade to a
nunber of persons and there were deduction for poranmboke and
for personal and service inams, and further because even
though the original grant nay have been under a single
transaction the confirmati on was not by one title deed, the
suit lands did not constitute an estate as defined in s. 3
(2) (d) of the Madras Estates Land Act.
On appeal by the State of Madras, the Hi gh Court of Madras
came to a contrary concl usion.
506
The Hi gh Court pointed out that the opinion of the Tria
judge that to constitute an estate the confirmation nust be
under one grant was unsupportable. In the opinion of the
Hi gh Court the entries in the Inam Fair Register showed that
the grant consisted of ‘a naned village and it was the inam
as granted that was confirnmed by the | nam Conmi ssioner. The
H gh Court also expressed its viewthat "the whole Inam
Inquiry proceeded on the footing that it was the whole
village, ~'excepting the two minor inans, that was given in
inam to Chatti Venkatacharlu etc." The Hi gh Court
accordingly allowed the appeal and dismnissed the suit wth
costs.
Agai nst this decision of the Hi gh Court the present appea
has been filed by the plaintiff on a certificate granted by
the Hi gh Court.
In support of the appeal, M. Tatachari” has contended that
there were no naterials on the record to -show that the
original grant was of a whole of the village or of a village
by name. Hi s next contention is that even if it be held
against his client that the -original grant that was
ultimately confirned by the title deed 1082 was of a naned
village the burden still lay on the -defendants to show
further that the portion of the village now covered by the
m nor grants (in respect of which title deeds Nos. 940, 941
and title deed Nos. 179 and 180 were issued )had been
granted prior to the date of that original grant. Lear ned
Counsel contends that the defendants have failed to
di scharge this burden and so the Plaintiff's case that these
| ands do not form an estate shoul d be accepted.
The several questions of fact that arise in this case have
to be decided on the meagre evidence furnished by the |nam
Fair Register of Vandrada village. For, —as it usually
happens in nobst of such cases neither the original  grant
whi ch was confirned
by the title deed No. 1082 nor the originals of =~ the ~other
grants which were the basis of the other four title deeds
are available. On an exam nation of the entries in the |Inam
Fair Register it appears that the inam grant| which was
conferred in 1864 by title deed No. 1082 was  originally
granted by Nabob Mfuz Khan in the year 1739. The/ area
covered by this grant was estinmated to be 40 garces in the
year 1797. But a few years later-in an account of 1816-the
area was calculated as 100 garces. It is not possible to
say on the basis of this statement of area that the entire
area of the village was included in the original grant by
the nawab. Cdearly, therefore, the suit |land does not form
a whole inamvillage within the meaning of the main portion
of «cl. ((f) which has been set out above. It can still be
an estate however if it comes within the Explanation. The
ef fect of the Explanation was succinctly put in a full Bench
judgrment of the Madras Hi gh Court in Varadaraja-Swam vari
Tenple v. Krishnappa (1), thus :
e Wer e
the grant in inamwas of a naned vill age; what
was granted would constitute an estate even
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though the grantee did not have the benefit of

t he m nor i nans that | ay wi thin t he

geographical limts of that village, provided

it was proved that the grant of the mnor

i nams preceded in point of time the grant of

the rest of the village as a naned vill age.™
In our opinion, the High Court was clearly right inits view
that the original grant has been shown to be of a naned
vil | age. Apart from the fact that the inam itself s
described in Col. 8 of the Inam Register as Vandrada
Shrotriem and Agrahar of Vandrada, we get a further fact
from the entries in Col. 20 that M. Scott’s Register of
1207 Fasli shows that the village Vandrada was originally
granted in

(1) I. L. R (1958) Mad. 1023.
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Inam to Chatti Venkatachari and others in AAD. * 1739 for
subsi stence. This grant which was later confirmed by the

title deed No. 1082 was thus clearly of a named vill age.

That aloneis however not sufficient to nake it an estate.
It rmust further appear that the minor inans which covered
part of the village, viz., Devadayan 9.25 acres and the
personal inams for 3.04 acres had been granted prior to the
grant of the rest of the village as a named vill age.

There is nothing on the record, however, to show the dates
of the grants of the minor inans. It is therefore necessary
to consider the question of burden of proof.. The decision
of this Court in Dist. Board, Tanjore v. Noor Mhd. (1),
has generally been taken to |ay down the |aw that when the
guestion arises in any case before the ~courts whether
certain lands constitute an "estate" the burden of proving
that they constitute an estate is upon the party who sets up
that contention. On a closer exam nation however it appears
that this decision cannot be considered to be an authority
for this proposition. The judgnent of M. justice Mihajan
(as he then was) states "that it was conceded by M.
Somayya, the |earned Counsel for the respondent that the
burden of proving that certain | ands constitute an’ 'estate’
is upon the party who sets up the contention."” The |udgnent
proceeded on the basis of this concession by Counsel and
contains no discussion on the question and consequently no
pr onouncenent . The other I|earned judge, M. justice
Chandrasekhara Aiyar has also stated "that the respondent
has not successfully discharged the onus that rests on him
to show that Kunanjeri was an 'estate’ w thin the nmeaning of
the Act." His viewthat such onus did rest on the respondent
was al so apparently based on the concessi on made by Counse
It will not be proper therefore to treat the  judgment of
this Court in Dist. Board Tanjore case (1),

(1) A 1. R 1953 S. C. 446.
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as a decision on the question of but-den of proof in such
cases.

It is now necessary to exam ne the principle involved in the
guestion. On behalf of the respondent State, M. Ram Reddy
contended that a consideration of the schene of |I|egislation
in introducing Explanation (1) tos. 3 (2) (d) shows that
the legislature intended the Court to presune that when a
grant as an inam was expressed to be of a naned village the
area covered by the grant formed an estate, but that it was
open to a party to rebut this presunption by showi ng that
the excluded | ands of the village had been granted by the
grantor of the major inamafter the date of the mmjor grant.
It appears that long before this Explanation was added to
s.3 (2) (d), the Mdras Hgh Court (Wallis CJ. and
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Srinivasa Ayyangar J.) held in Narayanaswani Nayadu v.
Subramanyan (1) that as in all the docunents the tenple was
described as the owner of the whole village, the burden was
upon the plaintiff to show that the grant was only of the
revenue of a portion of the lands in the village and as this
burden had not been di scharged Venkat apuram Agraharam was an
estate even though there were mnor inans in the village.
This decision was given in 1915 and was followed in the
Madras High Court till 1943 when in Adema v. Satyadhyana
Thirtha Swanivaru(2), another Bench held that unless every
bit of land in the village was included in the grant, the
grant could not be of the whole village and the | and granted
could not have fornmed an estate. This later view was
followed the sane year in Suri Redli v. Agnihotrudu (1).It
was after this that the present Explanation 1 to s.3 (2)
(d) was added by the Madras Estates Land (Amendrent) Act
Il of 194-5. There was a provision by which the anendnent
was to be deemed to have effect ‘as fromthe date when the
Madr as Estates Land ( Third Amendnent ) Act, 1936, bringing
in sub-cl. (d) of"cl. 2 of s.3 in.its

(1) (1915) I.L-R 39 Mad. 683. (2) [1943] 2 ML.J. 289.

(3) [1943] 2 ML.J. 528.
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present formcane into force. M. Ram Reddy argues that the
intention of the anending Act 1945 was to restore fully the
vi ew taken in Narayanaswanmi's Case (1), and that under this
definition of an inamvillage as explained by the anmendnent
a naned village would be presuned to be an inamvillage, and
so an "estate" notwthstanding the existence of certain
mnor inanms. The presunption coul d however be rebutted by
showi ng that these mnor inams were created by the grantor
of the mmjor inam subsequent to the creation of the nmgjor
i nam The argunent is undoubtedly —attractive. It also
finds support from the observations of Subba Rao J. 1In
Janaki ramaraju v. Appal aswani- (2), where the | earned judge
stated that the anmendnent introduced by the Explanation was
intended to restore the well settled |law disturbed’ by the
decision in Adenma’s case (3). There are other observations
in the judgnment in Janakiranmaraju's case (2), which ‘appear
to support even nore clearly M. Ram Reddy’ s-argunent that
as soon as it was found that the i namgrant was of a named
village a rebuttable presunption will arise that it formed
an estate. On closer exam nation of the question however we
find that it would be reading too nuch into the Explanation
to think that the legislature wanted to create such a
presunpti on. There are a nunber of reasons which make us
hestitate to accept the viewthat Such a presunption was
creat ed. The first of these is that when 'adding the
Expl anation in 1945 the legislature did not think fit to
nake any change in s. 23 of the Act, under which it shall be
presuned where it becanme necessary in any suit or proceeding
to determ ne whether an inamvillage or a separated part of
an inamvillage was or was not an estate within the nmeaning
of the Act as it stood before the commencenent of the Madras
Estates Land (Third Amendnent) Act, 1936, that such village
was an estate. |f when adding the Explanation to s. 3 (2)
(d) in 1945 the legislature had intended to bring into
exi stence a

(1) (1915) I.L.R 39 Mad. 683, (2) |I.L.R (1954) Mad. 980.
(3) [1943] 2 M L J. 289.
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presunption as suggested by M. Ram Reddy, nothing was
easier than to give effect to such intention by omitting
froms. 23 the words "as it stood before the comrencenent of
the Mdras Estates Land (Third Amendnent) Act, 1936" or by
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addi ng express terns that "where the grant was expressed to
be of a naned village the presunption will be that it is an

estate until the contrary is shown".

Anot her reason which nakes it difficult for us to accept M.
Reddy’ s argunment is the actual |anguage used in Explanation
(1). The last portion of the Explanation clearly indicates
that the conclusion that the area is an "estate" can be
drawn even where the whole of the village is not included in
the grant, only if it appears that the portion not included
had already been gifted and was therefore lost to the
tentire. The addition of the last clause in the Explanation
brings out the fact that the legislature did not intend to
go quite as far as the High Court had gone in the case of
Nar ayanaswam Nayudu (1).

On a consideration of ahistory of the | angiiage used in the
Expl anation and also the circunistances in which the
Expl anation canme to be added, we have cone to the concl usion
that the legislature being well aware of the difficulties of
proving whether the mnor grants had been granted prior to
or subsequent to the grant of a naned village, decided to
| eave the matter easy as between the contending parties and
created no presunption either way.

That being the position, the question on which of the
contending pa-rties the burden of proof would lie has to be
decided on the relevant provisions of 'the Evidence Act.
Section 101 of the Evidence Act provides that whoever
desires any court to give judgnent asto any legal right or
liability dependent on the existence of facts which he

asserts, mnust prove that those facts exist. Section 102
provi des

(1) (21915) I. L. R 39 Mad. 683
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that the burden of proof in a suit or proceeding lies on
that person who would fail if no evidence at all were ' given

on either side. Section 103 provides that the burden of
proof as to any particular fact lies on that person who
wi shes the Court to believe inits existence, unless it is
provided by any law that the burden of proof of that fact
shall lie on any particul ar person

Applying these principles, we find that the plaintiff who
asks the Court for a declaration that the area covered by
the title deed 1082 is not an estate must prove that it~ is

not an "'estate." If no evidence were given on either side
the plaintiff would fail. For, we have found that there is
no presunption in law either that the area in question’is an
estate or that it is not an estate. It follows from this

that the plaintiff who is to prove that the suit |lands do
not form an estate nust show that the mnor (inans were
granted subsequent to the date of the inam grant of the
naned village The plaintiff has clearly failed to discharge
thi s burden.
We have therefore come to the conclusion, though for reasons
different fromwhat found favour with the H gh Court, ' that
the plaintiff’s suit has been rightly di sm ssed.
The appeal is accordingly dismssed. No order as to costs
in this Court.
Appeal dism ssed
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