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CASE NO. :
Appeal (civil) 7117 of 2000

PETI TI ONER
V. Shankar anarayana Rao (D) by Lrs. & Os

RESPONDENT:
Leel avathy (Dead) by Lrs. & Os

DATE OF JUDGVENT: 11/05/2007

BENCH
S.B. SINHA & MARKANDEY KATJU

JUDGVENT:
JUDGMENT

S.B. SINHA, J -

1. Def endants inthe suit are appellants before us. Snt. Leel avat hi,
predecessor in interest of the present respondents filed a suit for partition
The properties in the suit belonged to one G Venkata Rao. He died on or
about 18.10.1974 | eavi ng behind three sons, V. Shankaranarayana Rao, V.

Sat hya Murthy and V. Surendranath and a daughter Snt. Leel avathi.

2. Wfe of Shri. G Venkata Rao, Snt. Sharada Bai pre-deceased him

V. Shankar anarayana Rao di ed on or about 24.12.1995 i.e during the

pendency of the appeal. M. V. Sathya Murthy died on or about 10.10.1999

| eavi ng behind a son Srinivasa. V. Surendranath was the defendant No. 3
(appellant). Plaintiff Leelavathi also died during the pendency of the appea

| eavi ng the respondents herein as her heirs and | egal representatives.

Leel avathi filed a suit on or about 24.3.1976 which was registered as O S

No. 43 of 1976 for partition of the suit properties claimng 1/4th share in the
properties of the said G Venkata Rao.

3. Def endant s/ Appel | ants deni ed and di sputed that G Venkata Rao had
purchased any property in their nanes all eging that schedule’ltem No. 1(a)
is the personal property of the third defendant, whereas item Nos. 1 (b) and

1(c) thereof belong to the second defendant-. It was contended that the
properties standing in their nanes are exclusively owned by them and even
three fixed deposits were their own personal properties. It was averred that a

joint saving bank account in the Syndicate Bank, Bangalore was being

operated in the joint names of the deceased Venkata Rao and the defendant

No. 2 and only a small amount had been lying therein. As regards item No.
(3), it was alleged that no debt was due or payable to the deceased. It ‘was
furthernore contended that he had | eft no jewellery. In regard to the
househol d articles which were described in itens 10, 12, 19, 20, 21 and 22,
of the plaint schedul e the valuation whereof was assessed al so at Rs. 400,
were, however said to be available for partition

4. The | earned Trial Judge franed a | arge nunber of issues, some of
whi ch are as under: -

"1. Whet her the plaintiff proves that the suit
schedul e i movabl e and novabl e properties as
described in schedule-1 to V are the self acquired
properties of her father ?

2. Whet her the suit schedule-I(a) vacant site
bearing No. 32/1, Aga Abbas Ali Road, Cvil Station,
Bangal ore, is the self acquired property of the 3rd
def endant .
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3. Whet her the suit schedul e-1(b) vacant site
bearing No. 32/1, Aga Abbas Ali Road, Cvil Station,
Bangal ore, is the self acquired property of the 2nd

def endant .

4, Whet her the suit schedule-I (C) property is the
sel f acquired property of the first defendant.

5. Wet her defendants prove that the suit

schedul e-11 Bank Deposits are the personal properties

of each of the defendants?

6. Wet her the defendants prove that there were
furniture mentioned as item 10, 12, 19, 20, 21 and 22
of the suit schedule-V in page-5 of the plaint, hardly
worth Rs. 400/- in-prem ses No. 138/ A, (New No. 6)
Arnmstrong Road, Cvil “Station, Bangalore ? "

5. Wiereas issue No. 1 was answered in the negative, issues Nos. 2 to 6
were answered in the affirmative. The learned Trial Judge opined that

al t hough the properties were purchased with the nmoney of G Venkata Rao,

the sanme havi ng been done for the benefit of his sons and/or by way of a
fam ly arrangenment, were not in benam in character.

6. Except the household articles, schedule-1 to V however, the suit for
partition was di smissed.

7. On an appeal having been preferred by the plaintiff, the H gh Court by
reason of the inpugned judgnent dated 26.2.1999 set aside the judgnent

and decree passed by the |earned Trial Court holding that although the
properties were in the name of the original defendants, the transactions, in
question, were benami in nature and in that view of the matter, the plaintiff
had inherited 1/4th share therein.

8. M. G V. Chandrasekhar, |earned counsel appearing on behalf of the
appel l ant in support of this appeal woul d submt that the H gh Court

conmitted a nmanifest error insofar as it proceeded on the basis that G
Venkat a Rao having provided for the anobunt of consideration for

pur chasi ng the i mmovabl e properties in the names of his three sons, by itself
was sufficient to arrive at a conclusion that the transactions, in question,
were benam in character. It was submtted that the High Court failed to
notice that for the purpose of establishing a plea that the suit properties were
purchased for the benefit of his sons and/or by way of a famly settlenent

was not required to be specifically pleaded. Strong reliance in this behalf
has been placed on Thakur Bhim Singh (Dead) by Lrs and Another v
Thakur Kan Singh [(1980) 3 SCC 72]. It was, furthernore, contended

that although the learned Trial Judge had taken great pains in discussing

ot her issues which were relevant for the purpose of deterni nation of the

princi pal dispute between the parties viz. as to whether the transactions, in
guestion, were benam in nature and had been entered into for the benefit of
the original defendants, had at all not been considered by the H gh Court.

The backdrop of events, according to M. Chandrasekhar, nanely that the
plaintiff within a few nonths of her marriage canme back to her parents’

pl ace and had been residing with her husband and financial assistance had

al so been rendered to them for construction of their house as also for starting
a business was sufficient to show that the deceased Venkata Rao intended to
provi de sonething for each of his children. In any event, the Hi gh Court
havi ng not arrived at any finding in regard to the intention of Venkata Rao to
purchase the properties in the nane of his sons, the inpugned judgnent

cannot be sustained. Qur attention in this connection has also been drawn to
the fact that although the learned trial court has taken into consideration the
fact that the fixed deposit receipts were al so obtained in the nane of the

def endants and a joint bank account was al so bei ng operated, the H gh Court

has not bestowed any consideration in this behalf. Jewel lery of the famly
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according to the trial judge were not partitioned but, the H gh Court has, it
was urged, did not consider the said question at all

9. The | earned counsel appearing on behal f of the respondent on the

ot her hand, woul d support the inpugned judgnent.

10. The trial court had framed a | arge nunber of issues. The materials
brought on records by the parties had been taken into consideration by the
| earned Trial Judge in great details.

11. Principle on the basis whereof determ nation of the question as to
whet her a transaction is a benam one or not depends upon a | arge nunber of
factors. Some of them had been noticed by this Court in Thakur Bhi m Si ngh
(Dead) By LRs and Another v. Thakur Kan Singh [(1980) 3 SCC 72] in the
foll owi ng terns:

"18. The principle governing the determnation of

the question whether a transfer is a benam

transaction or not may be summed up thus: (1) the

burden of showi ng that a transfer is a benam

transaction lies onthe person who asserts that it is

such a transaction; (2) it is proved that the

pur chase noney canme from a person other than the

person in whose favour the property is transferred,

the purchase is prima faci e assuned to be for the

benefit of the person who supplied the purchase

noney, unless there is evidence to the contrary; (3)

the true character of the transaction i s governed by

the intention of the person who has contributed the

purchase nmoney and (4) the question as to what his

i ntenti on was has to be deci ded on the basis of the

surroundi ng circunstances, the relationship of the

parties, the notives governing their action in

bringi ng about the transaction and their subsequent

conduct, etc."

The said principle has been reiterated by this Court in Binapani Paul
v. Pratim Ghosh & O's. [2007 (6) SCALE 398]

In the aforenentioned judgnents, this Court has inter alia enphasised
on the fact that the role and / or the notive onthe part of the person who had
advanced the ampbunt of consideration plays an-inportant role in
determ nati on of the nature of transaction. The H gh Court unfortunately
had not considered the question fromthe said angle. The H gh Court while
pronounci ng the i nmpugned judgment had al so not considered the effect and
purport of the requisite ingredients for arriving at a decision as to whether
the transaction in question is benam or not.

12. The High Court did not deal with the question thoroughly. -1t had not
taken into consideration the totality of the circunstances. W, therefore, are
of the opinion that in the fitness of things, the inpugned judgnent shoul d be
set aside and natter remtted back to the High Court for consideration of the
matter afresh which would neet the interest of justice, As the matter has to
be remitted to the H gh Court, we have not considered the findings of the

Hi gh Court in respect of other itens of the property in regard whereto

di fferent concl usions have been arrived at by the courts bel ow W are

sure, Hi gh Court would consider the sane in the light of its findings on the
principal issue.

13. For the reasons aforenentioned, the inpugned judgnent is set aside.
The appeal is allowed. The matter is renitted back to the High Court for
consi deration of the matter afresh. In the facts and circunstances of this
case, however, there shall be no order as to costs.




